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PREFACE 

In  the  1920  edition  of  Income  Tax  Procedure  I  discussed 
the  differences  between  federal  and  New  York  State  proce- 
dure. My  publishers  tell  me  that  those  who  do  not  live  in 
New  York  objected  to  the  space  given-  to  so  unimportant  a 
subject,  and  many  who  live  in  New  York  objected  to  the 
incomplete  and  inadequate  presentation  of  a  subject  of  such 
great  importance. 

Naturally  it  would  be  foolish  to  repeat  something  which 
pleased  no  one,  and  as  there  has  been  a  gratifying  demand 
for  a  book  dealing  solely  with  New  York  procedure,  I  have 
endeavored  to  comply  with  the  demand.  If  federal  income 
tax  procedure  were  not  complicated  it  would  be  an  easy  task 
to  administer  a  state  law  which  in  most  respects  duplicates 
the  federal  law,  but  at  its  best  an  income  tax  law  presents 
many  close  problems,  and  there  are  in  addition  many  differ- 
ences between  the  rights  and  inhibitions  of  the  federal  and 
state  constitutions. 

These  differences  are  summarized  in  Chapter  II  and  are 
discussed  in  detail  in  the  appropriate  chapters. 

No  apology,  but  perhaps  an  explanation,  is  needed  for 
the  frequent  references  in  this  book  to  1921  federal  Income 
Tax  Procedure.  I  have  tried  to  discuss  fully  and  explain 
all  of  the  major  points  involved  in  the  preparation  of  the 
New  York  State  returns,  but  there  are  hundreds  of  special 
points  which  seldom  arise  and  which  could  not  be  discussed 
in  this  "book  unless  some  hundreds  of  pages  were  added.  I 
have  therefore  assumed  that  those  wishing  to  be  fully  in- 
formed regarding  special  points  will  find  the  references  to 
1921  federal  Income  Tax  Procedure  helpful. 

Taxpayers  subject  to  the  federal  law  have  suffered  much. 
Part  of  the  suffering  has  been  necessary  and  part  of  it  has 
been  unnecessary.     It  is  proposed  to  consolidate  the  adminis- 
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tration  and  collection  of  all  New  York  State  taxes  into  one 
office.  If  this  is  done  it  is  to  be  hoped  that  the  new  office 
or  bureau  will  administer  the  personal  income  and  franchise 
tax  laws  as  efficiently  and  courageously  as  the  income  tax  law 
has  been  administered  under  the  Director  of  the  Income  Tax 
Bureau  of  the  Comptroller's  office.  Taxpayers  have  received 
the  attention  to  which  they  are  entitled  under  the  administra- 
tion of  the  Comptroller's  staff,  inquiries  have  been  promptly 
answered,  hearings  granted  and  decisions  made  with  due  re- 
gard to  the  interests  of  the  state  and  the  taxpayer.  An  income 
tax  law  will  not  survive  unless  it  is  administered  with  some 
such  regard  for  the  convenience  and  rights  of  taxpayers. 

Separate  indexes  have  been  prepared  for  each  part  of  the 
volume  so  as  to  facilitate  reference  to  either  the  personal  in- 
come tax  law  or  to  the  franchise  tax  law.  In  addition,  indexes 
to  sections  of  each  law  and  to  the  Comptroller's  regulations 
have  been  included  as  well  as  comparative  indexes  of  Regula- 
tions 45  and  the  Comptroller's  regulations. 

In  the  preparation  of  this  volume  I  have  had  the  inval- 
uable assistance  of  my  partner,  Walter  A.  Staub,  C.  P.  A., 
my  colleague  at  Columbia  University,  Professor  Robert  Mur- 
ray Haig,  and  my  assistants  J.  Marvin  Haynes  of  the  Bar 
of  the  District  of  Columbia,  Robert  Buchanan  and  Hamilton 
Howard.  I  also  desire  to  express  my  appreciation  of  the 
authoritative  material  contained  in  the  New  York  Income  Tax 
Service  of  the  Corporation  Trust  Company,  New  York,  which 
I  have  used  very  freely  with  the  company's  kind  permission. 

Robert  H.  Montgomery. 

55  Liberty  St.,  New  York, 
March  10,  1921. 
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CHAPTER  I 

INTRODUCTORY 

General 

The  taxation  of  incomes,  now  the  chief  reliance  of  our 
federal  financial  system,  is  rapidly  becoming  established  as  an 
important  source  of  state  revenue  as  well.  Even  the  high 
rates  imposed  by  the  federal  government  during  the  past  four 
years  have  not  exhausted  the  field,  and  several  of  the  states 
have  adopted  this  form  of  taxation.  In  fact  the  existence  of 
the  federal  tax,  because  of  the  ease  with  which  state  taxes 
could  copy  the  federal  law  and  procedure,  has  probably  en- 
couraged their  establishment.  Driven  by  the  necessity  of 
raising  larger  and  larger  sums  for  state  purposes,  blocked 
from  increasing  levies  on  property  by  the  crushing  burdens 
already  imposed  on  real  estate  and  by  the  administrative  im- 
possibility of  reaching  other  types  of  property  equitably  and 
successfully,  one  state  after  another  has  eagerly  turned  to 
the  income  tax  as  the  solution  of  its  fiscal  difficulties. 

In  New  York  the  complexity  of  the  economic  situation  and 
the  difficult  problem  of  the  commuting  non-resident  constituted 
obstacles  which  gave  rise  to  serious  misgivings.  However, 
after  Wisconsin  had  completed  a  record  of  eight  years  of  ad- 
ministrative success  and  after  Massachusetts  had  demonstrated 
her  ability  to  administer  the  tax  in  a  highly  developed  industrial 
community,  New  York  threw  caution  to  the  winds  and  adopted 
a  general  state  income  tax.  This  was  in  1919.  Two  years 
before  this  New  York  had  transformed  her  franchise  tax  on 
corporations  into  a  tax  on  net  incomes. 

The  experience  of  New  York  during  the  one  year  in  which 
the  general  income  tax  law  has  been  in  effect  appears  on  the 
whole  to  be  reassuring.  The  law  has  been  intelligently  admin- 
istered.    It  has  produced  more  than  thirty-seven  millions  of 
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revenue.1  It  has  resulted  in  a  distinct  improvement  in  the  dis- 
tribution of  the  tax  burden.  Apparently  a  new  permanent 
element  has  been  added  to  the  state  tax  system  which  will  tend 
to  increase  rather  than  to  diminish  in  importance  as  time  goes 
on. 

The  problems  of  procedure  under  this  new  income  tax 
law  are  so  numerous  and  important  as  to  necessitate  their 
treatment  in  this  separate  volume. 

The  Development  of  Income  Taxation  in  the  States 

As  a  background  for  the  study  of  the  problems  of  pro- 
cedure under  the  New  York  income  tax  laws  it  is  of  interest  to 
consider  briefly  the  development  of  such  taxes  in  other  states. 

Early  laws. — Certain  "faculty"  taxes,  which  bore  some 
slight  resemblance  to  income  taxes,  were  established  by  the 
Colonies  before  the  formation  of  the  Union,  but,  although 
some  of  these  persisted  into  the  nineteenth  century,  the  modern 
income  tax  is  not  their  lineal  descendant.2  Rough  prototypes 
of  the  income  tax  also  appeared  in  the  forties  during  the  period 
of  internal  improvement  projects;  but  these  amounted  to  little 
more  than  an  elaborate  system  of  licenses.3  The  financial 
stress  of  the  Civil  War  stimulated  a  temporary  development 
of  income  taxes  in  the  southern  states.  With  the  possible 
exception  of  the  Virginia  tax,  however,  these  efforts  were  of 
negligible  importance.4  Unimportant,  also,  were  the  state 
income  taxes  which  developed  in  the  nineties.  The  history  of 
income  taxation  in  the  states  before  the  year  19 10  is  a  record 
of  dismal  failure.  At  that  time,  although  a  large  number  of 
states  had  experimented  with  it,  all  had  abandoned  it  save 


'In  a  statement  issued  February  17,  1921,  the  precise  amount  was 
reported  as  $37,354,865.    New  York  Times,  February  18,  1921. 

"Seligman,  The  Income  Tax,  page  367  et  seq.  See  also  Delos  O.  Kins- 
man, The  Income  Tax  in  the  Commonwealths  of  the  United  States  (New 
York,  1903). 

"Seligman,  The  Income  Tax,  page  399  et  seq. 

'Ibid.,  page  406  et  seq. 
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five.6  The  administration  had  been  poor,  the  yields  had  been 
light  and  the  tax  had  been  unpopular.  In  agricultural  states 
the  incomes  of  farmers  were  the  chief  difficulty,  while  in 
industrial  states  the  presence  of  state  boundaries  formed  a 
serious  obstacle.  As  a  consequence,  expert  opinion  was  almost 
unanimous  in  the  verdict  that  the  income  tax  could  succeed 
only  as  a  federal  tax.  It  remained  for  Wisconsin  to  upset  this 
conclusion  and  to  provide  an  impetus  toward  a  new  develop- 
ment of  state  income  taxation. 

The  Wisconsin  income  tax  law. — Wisconsin  for  many 
years  attempted  to  enforce  a  general  property  tax  and  as  usual 
found  the  taxation  of  personal  property  a  baffling  problem. 
The  dissatisfaction  of  the  people  with  this  tax  was  cleverly 
used  to  induce  a  favorable  reception  for  the  state  income  tax 
which  was  introduced  in  191 1."  Instead  of  being  presented  as 
an  entirely  new  tax  in  addition  to  all  existing  taxes,  the  income 
tax  appeared  virtually  as  a  substitute  for  the  unpopular  per- 
sonal property  tax.  It  was  provided  that  certain  types  of  per- 
sonal property  should  be  entirely  exempt  from  taxation  and 
that  any  taxes  paid  on  the  remaining  personal  property  might 
be  subtracted  by  the  taxpayer  from  his  income  tax.  This 
skilful  combination  with  the  existing  system  was  largely  in- 
strumental in  winning  for  the  new  tax  the  hearty  co-operation 
of  the  taxpayers  upon  which  an  income  tax  is  so  dependent. 
The  system  was  an  immediate  and  striking  success.7  The 
state  taxation  of  incomes  was  shown  to  be  feasible. 

In  addition  to  favorable  environment  two  other  factors 
contributed  largely  to  the  success  of  the  Wisconsin  law :  the 
soundness  and  simplicity  of  the  statute  itself,  and  the  quality 
of  its  administration.     Recognizing  the  futility  of  depending 


'Virginia,  North  Carolina,  South  Carolina,  Massachusetts  and  Okla- 
homa, ibid.,  page  414. 

'Laws  of  1911,  chapter  658. 

'For  a  detailed  account  of  the  operation  of  the  Wisconsin  law,  see 
T.  S.  Adams,  "The  Wisconsin  Income  Tax,"  American  Economic  Review, 
December,  1911 ;  "The  Significance  of  the  Wisconsin  Income  Tax,"  Politi- 
cal Science  Quarterly,  December,  1913. 
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upon  locally  elected  officers — the  method  tried  by  other  states 
and  found  unsatisfactory — the  assessment  of  the  income  tax 
was  vested  in  the  State  Tax  Commission,  whose  district  as- 
sessors were  to  be  appointed  after  civil  service  examinations. 
This  resulted  in  the  development  of  a  permanent  and  expert 
force  entirely  removed  from  local  pressure. 

The  law  overcomes  several  difficult  problems  in  an  in- 
genious manner.  Income  from  interstate  sources  is  appor- 
tioned by  rules  which,  while  arbitrary,  are  approximately  just. 
The  difficulty  in  regard  to  farmers'  incomes  is  overcome  in 
part  by  the  tax  on  personal  property  which,  operating  as  a  kind 
of  minimum  income  tax,  prevents  much  evasion.  Personal 
exemptions  are  moderate — an  individual  is  permitted  $800; 
husband  and  wife  are  allowed  $1,200;  for  each  child  under  18 
and  each  other  dependent,  $200  additional  may  be  deducted. 
The  rates  are  low  and  slightly  progressive,  varying  from  2  to  6 
per  cent  in  the  case  of  corporations,  and  from  1  to  6  per  cent 
in  the  case  of  individuals.  The  yield  is  divided  between  the 
state  and  its  political  subdivisions :  70  per  cent  goes  to  the 
locality,  20  per  cent  to  the  county  and  10  per  cent  to  the  state. 
Holding  companies  are  not  penalized  by  double  taxation  of 
dividends.  Taxes  are  deductible  from  income  only  when  paid 
upon  property  from  which  income  is  derived.8  These  state- 
ments are  sufficient  to  indicate  the  general  nature  of  this  law 
and  to  point  out  some  of  the  particulars  in  which  it  is  superior 
to  state  income  taxes  which  have  been  less  successful. 

The  Massachusetts  law. — Massachusetts  has  followed  the 
lead  of  Wisconsin  in  attempting  to  solve  the  problem  of  state 
taxation  by  adopting  an  income  tax  on  new  lines.  Here  also 
the  income  tax  is  grafted  upon  the  old  property  tax  in  sub- 
stitution for  degenerated  taxes  upon  personal  property,  but 
the  process  differs  somewhat  from  that  in  Wisconsin.     The 


'Formerly  the  estimated  rental  of  residence  property  occupied  by  the 
owner  was  taxable  as  income.  This  was  changed  in  1917.  The  Wisconsin 
Income  Tax,  With  Explanatory  Notes  (3rd  edition,  Madison,  1917). 
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law  which  was  adopted  in  191 69  does  not  attempt  to  reach  all 
income,  but  merely  that  which  accrues  from  three  sources: 
(1)  intangible  personal  property;  (2)  annuities,  trades  and 
professions;  and  (3)  speculative  dealings  in  intangible  per- 
sonal property.  There  is  an  interesting  difference  in  the  rates 
applied  to  these  incomes.  Income  from  intangible  property  is 
taxed  6  per  cent;  income  from  annuities,  trades  and  profes- 
sions is  taxed  1  Yz  per  cent ;  and  the  excess  of  gains  over  losses 
resulting  from  purchases  and  sales  of  intangible  personal  prop- 
erty is  taxed  3  per  cent.  Here  as  in  Wisconsin  a  centralized 
administrative  system  is  provided,  the  assessors  being  ap- 
pointed by  the  State  Tax  Commissioner.  The  reported  re- 
sults of  the  first  year  of  operation  indicate  that  the  law  is 
highly  successful. 

Income  tax  in  other  states. — Other  states  have  followed 
the  example  of  Wisconsin  and  Massachusetts  in  adopting  in- 
come as  a  base  for  taxation.  Thus  Missouri  in  19 17  imposed 
a  tax  which  closely  followed  the  federal  statute.10  As  early 
as  1915  Connecticut  began  to  tax  corporations  on  the  basis  of 
net  income,  adopting  the  federal  law  as  its  own  so  far  as  the 
determination  of  income  is  concerned.11  Like  Connecticut, 
West  Virginia  has  an  income  tax,  established  in  191 5,  applying 
only  to  corporations.12  Delaware,  Oklahoma,  Montana  and 
North  Dakota  have  also  established  income  taxes.13 


"Charles  J.  Bullock,  The  Massachusetts  Income  Tax  (Boston,  1916). 
The  Massachusetts  law  was  slightly  amended  in  1920.    Laws,  ch.  257,  352. 

^Bulletin  of  the  National  Tax  Association,  May,  1917,  pages  222-223. 
The  law  was  radically  amended  by  an  act  passed  May  6,  1919. 

^Bulletin  of  the  National  Tax  Association,  February,  1916,  page  8. 

"In  1917.  Acts  of  the  legislature  of  West  Virginia,  Second  Extraordi- 
nary Session,  1915,  chapter  3,  sections  5-16;  Second  Extraordinary  Session, 
1917,  chapter  6,  sections  3-5.  The  West  Virginia  laws  of  1915  provided 
that  duplicates  of  federal  returns  under  the  1913  federal  law  were  acceptable. 
No  change  has  been  made  to  permit  the  use  of  duplicates  under  the 
1916  and  1917  federal  laws,  with  the  result  that  separate  state  returns 
are   required. 

'"Proceedings  of  the  National  Tax  Association,  1918,  page  386.  The 
Delaware  law  which  was  established  in  1917  will  be  found  in  the  session 
laws,  chapter  26.     The  Oklahoma  law  was  passed  in  1915   (session  laws, 
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It  will  be  observed  that  the  state  income  tax  laws  either 
provide  for  highly  centralized  expert  administration  by  state 
authorities  or  lean  very  heavily  upon  the  federal  income  tax 
administration. 

The  Development  of  the  New  York  Law 

The  adoption  of  the  income  tax  in  New  York  was  the 
culmination  of  a  development  which  had  been  under  way  for 
many  years.14  Indeed,  shortly  after  the  Civil  War  the  break- 
down of  the  general  property  tax  was  foreseen,  and  since  that 
time  the  various  modifications  of  the  tax  system  have  all 
tended  steadily  toward  a  real  estate  tax  supplemented  by  an 
income  tax  on  both  businesses  and  individuals.  The  first  phase 
of  this  movement  consisted  of  an  attempt  to  segregate  the 
sources  of  state  and  local  revenue,  with  the  intention  of  re- 
forming the  real  estate  tax  and  delegating  its  application  to 
localities  and  of  replenishing  the  state  treasury  by  a  series  of 
special  taxes.  By  19 10  this  first  phase  had  been  completed. 
The  situation  at  this  point  is  admirably,  described  by  Professor 
Seligman  :15 

Toward  the  beginning  of  the  second  decade  of  the  present  century 
a  new  situation  developed.  An  unlooked-for  tendency  in  the  direction 
of  vastly  increased  outlays  on  the  part  of  both  state  and  locality 
now  appeared;  the  final  fruits  of  a  democracy  which  was  determined 
to  utilize  government  to  achieve  definite  social  ends  disclosed  itself. 
In  the  state  government  the  expenditures  went  up  by  leaps  and 
bounds,  not  only  because  of  the  assumption  by  government  of  such 
functions  as  the  care  of  the  hospitals  and  the  administrative  super- 
page  282).  The  Montana  law,  a  1917  statute,  is  found  in  chapter  79  of  the 
session  laws. 

For  a  description  of  the  North  Dakota  statute,  see  H.  L.  Laty,  "Progress 
of  State  Income  Taxation,"  American  Economic  Review,  March,  1920. 
New  Mexico  passed  an  income  tax  law  in  1919  (1919  session  laws,  chapter 
123),  but  the  Supreme  Court  of  the  state  recently  declared  the  statute 
unconstitutional.  No  effort  had  been  made  to  enforce  it.  An  Alabama  law 
passed  in  1919  has  been  declared  unconstitutional  (Bulletin  of  the  National 
Tax  Association,  April,  1920). 

"For  a  full  treatment  of  the  course  of  tax  reforms  in  New  York 
during  recent  decades,  see  Professor  Edwin  R.  A.  Seligman's  article 
entitled  "The  New  York  State  Income  Tax"  which  appeared  in  the  Politi- 
cal Science  Quarterly  for  December,  1919. 

^'Political  Science  Quarterly,  December,  1919,  pages  524-536. 
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vision  of  many  forms  of  industry  and  transportation  but  more  es- 
pecially because  of  the  program  of  improved  roads  and  of  an  enlarged 
Erie  Canal.  The  result  was  that  the  augmented  current  expenses 
together  with  the  provision  for  the  rapid  amortization  of  the  large 
debt  before  long  took  up  the  entire  slack  of  the  so-called  indirect  taxes 
and  rendered  necessary  in  1912  the  reimposition  of  state  direct  tax-, 
first  in  a  hesitant  and  then  in  a  more  determined  way.  It  was  thus 
made  clear  that  the  system  of  separation  of  source,  which  had  done 
good  service  in  the  interval,  could  not  be  regarded  as  a  final  solution 
of  the  problem  and  that  while  it  had  indeed  served  to  postpone  the 
crisis  and  undeniably  possessed  certain  elements  of  lasting  worth,  the 
next  stage  of  reform  must  be  sought  elsewhere. 

In  the  meantime  the  local  situation  had  become  aggravated.  Just 
as  New  York  state  in  its  fiscal  reforms  and  in  its  adoption  of  the 
principle  of  separation  of  source  paved  the  way  for  many  other  com- 
monwealths, so  what  was  happening  in  New  York  City  repeated  itself 
before  long  in  the  other  industrial  centers  of  the  state.  In  New  York, 
as  elsewhere,  personal  property  had  almost  entirely  disappeared  from 
the  assessment  lists,  so  that  the  local  tax  had  become  virtually  a  tax 
on  real  estate.  As  the  local  expenses  increased  by  leaps  and  bounds 
and  as  the  base  of  taxation  was  gradually  narrowed  instead  of  broad- 
ened, the  tax  rate  began  to  climb  to  alarming  figures.  The  real- 
estate  interests  now  clamored  for  relief;  and  the  public  at  large, 
which  realized  that  the  tax  on  buildings  at  least  was  shifted  to  them 
in  the  shape  of  increased  rent,  seconded  the  efforts  of  the  real- 
estate  owners.  Two  projects  of  reform  were  now  advanced.  One 
was  the  plan  of  the  single-taxers,  based  upon  a  misapprehension  of 
what  was  actually  happening  in  Canada,  which  demanded  the  exemp- 
tion of  buildings  from  taxation.  This  aroused  so  much  interest  that 
it  led  to  the  appointment,  in  1915,  of  the  mayor's  tax  committee,  which 
studied  the  problem  for  two  years  and  finally  disapproved  the  plan 
for  the  reason  that  it  would  still  further  increase  the  inequality  of 
taxation.  The  other  proposal  was  the  classification  of  taxation  in 
the  sense  of  imposing  different  tax  rates  upon  different  kinds  of 
property.  This  principle  had,  indeed,  been  followed  in  part  from 
the  very  beginning,  as  we  have  seen,  in  that  certain  forms  of  property 
invested  in  corporations  or  securities  had  been  taxed  for  state 
purposes  at  special  rates.  But  the  specific  proposition  now  advanced, 
that  virtually  all  forms  of  tangible  and  intangible  personalty  should 
be  taxed  for  local  purposes  also  at  varying  even  though  somewhat 
lower  rates,  proved  to  be  inadmissible  in  a  state  like  New  York,  where 
for  many  decades  the  taxation  of  merchants  on  stock  in  trade  or  of 
the  various  forms  of  intangible  personalty  had  long  since  practically 
disappeared.  Whatever  may  have  been  true  in  other  less  developed 
industrial  states,  the  classified  property  tax  was  evidently  not  the 
desirable  reform  for  New  York. 
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Thus  both  separation  of  source  and  classification  of  taxation, 
much  vaunted  as  they  were  for  the  time  being,  showed  themselves 
unsuitable.  It  was  necessary  to  resort  to  something  else.  This  some- 
thing else  proved  to  be  the  income  tax. 

When,  with  the  outbreak  of  the  war,  an  acute  need  de- 
veloped for  additional  funds  for  the  city  of  New  York,  the 
Mayor's  Committee  on  Taxation  recommended  an  income 
tax,  and  almost  simultaneously  Senator  Mill's  Joint  Legisla- 
tive Committee  on  Taxation  made  the  same  suggestion.16  The 
immediate  result  was  the  adoption  of  the  income  basis  for  the 
state  taxation  of  corporations  under  the  Emerson  law  of  1917- 
Two  years  later  the  final  step  was  taken  when  the  personal 
income  tax  law  was  established. 

The  Emerson  Act  of  1917. — The  law  of  1917  established 
what  was  virtually  an  income  tax  on  corporations.  It  is  vari- 
ously designated  as  the  "Emerson  Act"  or  the  "Franchise  Tax 
Law."  Its  original  provisions  specifically  excluded  public 
utilities,  holding  companies,  banks  and  insurance  companies,  so 
that  the  act  applied  merely  to  manufacturing  and  mercantile 
corporations.  The  rate  was  originally  fixed  at  3  per  cent  but 
was  increased  to  4^2  per  cent  in  19 19.  The  base  upon  which 
the  tax  is  levied  is  net  income  as  determined  for  federal  tax 
purposes,  with  several  important  adjustments.  The  latter  in- 
clude the  disallowance  of  deductions  of  federal  income  and 
profits  taxes,  of  any  losses  of  years  other  than  the  taxable  year 
which  may  have  been  subtracted  in  the  federal  returns  under 
one  of  the  special  relief  provisions  of  the  federal  law,  dividends 
and  Liberty  bond  interest.  The  difficult  case  of  the  corporation 
which  does  not  transact  its  business  entirely  in  New  York  is 
met  by  a  provision  (section  214)  which  allocates  the  income 
by  a  highly  complicated  and  artificial  method.  The  taxable 
income  in  such  cases  is  determined  by  applying  a  percentage  in 
the  establishment  of  which  the  corporation's  property,  accounts 
receivable  and  stock  ownership  within  the  state  are  the  factors 


"Political  Science  Quarterly,  December,  1919,  page  528. 
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of  importance.  One-third  of  the  amount  collected  is  dis- 
tributed to  local  communities  and  two-thirds  go  to  the  state 
treasury. 

It  should  be  borne  in  mind  that  this  Emerson  Act  is  a  busi- 
ness tax,  specifically  designed  to  replace  certain  other  taxes 
which  formerly  applied  to  corporations.  It  is  not  to  be  con- 
sidered as  an  integral  part  of  a  general  state  income  tax. 
Legally  and  economically  it  is  a  thing  apart.  The  following 
language  of  the  statute  is  pertinent : 

Law.  Section  209.  For  the  privilege  of  exercising  its  franchise 
in  this  state  in  a  corporate  or  organized  capacity  every  domestic 
corporation,  and  for  the  privilege  of  doing  business  in  this  state,  every 
foreign  corporation  ....  shall  .  .  pay  ....  an  annual  franchise 
tax. 

The  income  tax  law  of  1919. — In  1919  the  legislature  at 
last  established  a  personal  income  tax17  which  applied  to  per- 
sons, estates  and  trusts,  both  resident  and  non-resident.  Im- 
portant amendments  were  added  in  1920.  The  rates  were 
low  and  slightly  progressive,  ranging  from  1  to  3  per  cent. 

In  defining  "income"  the  law  merely  paraphrased  the  fed- 
eral statute,  with  such  changes  as  seemed  necessary  to  fit  the 
case.  Some  of  these — such,  for  example,  as  the  selection  of 
January  1,  1919,  in  place  of  the  federal  date  of  March  1,  191 3 
— will  diminish  in  importance  with  the  passage  of  time.  Other 
departures  from  the  federal  definition  of  income  are -the  in- 
clusion of  state18  salaries  and  interest  on  state  securities  gen- 
erally, the  exclusion  of  federal  salaries  and  interest  on  federal 
securities  and  the  refusal  to  permit  the  deduction  of  income  or 
profits  taxes. 

The  application  of  the  law  to  non-residents  and  to  estates 
and  trusts  was  closely  analogous  to  the  federal  practice. 

The  nature  of  the  New  York  income  tax  can  be  most 
clearly  grasped  when  it  is  recalled  that  it  is  intended  to  be  a 
combination  of  business  income  tax  and  personal  income  tax. 


"Laws  1910,  chapter  627. 
"Including  political  subdivision. 
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At  the  time  of  its  adoption  two  separate  taxes  were  seriously 
considered,  one  applying  to  all  income  received  by  residents, 
and  a  second  applying  to  all  business  income  arising  within  the 
state.  An  arrangement  which  would  apply  to  income  accruing 
to  residents  only  would  not  have  been  well  adapted  to  the 
situation  in  New  York  where  many  men  doing  business  in 
the  state  commute  to  Connecticut  and  New  Jersey.  The  state 
already  had  a  tax  in  force  applying  to  corporations.  The  final 
solution  took  the  form  of  the  establishment  of  the  so-called 
personal  income  taxation  of  residents  on  all  income  from 
business  and  all  dividends,  and  of  non-residents  on  all  income 
from  property  owned  and  from  every  business,  trade,  profes- 
sion or  occupation  carried  on  within  the  state.  Certain  of  the 
provisions  of  the  law  cannot  be  explained  except  on  the  ground 
of  this  dual  character  of  the  tax. 

The  yield  of  the  state  income  tax  is  divided  evenly  between 
the  state  treasury  and  the  local  communities,  provision  first 
being  made  for  an  accumulation  for  refunds.  The  appor- 
tionment among  the  counties  is  made  in  proportion  to  the  local 
real  estate  assessments.  This  is  operating  as  a  powerful  force 
in  raising  the  level  of  such  assessments.19 

1920  amendments. — Numerous  amendments  were  found 
necessary  in  1920,  several  because  of  court  decisions  and  sev- 
eral because  of  defects  discovered  in  the  course  of  a  year's 
administrative  experience. 

The  Supreme  Court  of  the  United  States  on  March  1, 
1920,  decided,  in  the  case  of  Travis  v.  Yale  and  Towne  Manu- 
facturing Company?0  that  the  failure  to  allow  non-residents 
the  same  personal  exemptions  which  were  allowed  to  residents 
was  in  violation  of  the  federal  Constitution.  The  legislature 
consequently  proceeded  to  grant  the  full  personal  exemptions 
to  non-residents  and  to  reimpose  the  tax  for  1919.  The  same 
decision  nullified  the  provision  for  withholding  the  tax  from 


"New  York  Times,  June  4,  1920. 
"Decision  quoted  in  full  in  Appendix  B. 
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the  salaries  of  non-residents,  and  this  made  necessary  certain 
changes  in  the  sections  prescribing  the  conditions  under  which 
the  tax  should  be  withheld  at  the  source. 

The  restriction  upon  the  deduction  of  interest  paid  on 
money  borrowed  and  the  provision  limiting  contributions  to 
New  York  corporations  in  so  far  as  they  applied  to  residents 
were  swept  away. 

The  time  of  filing  returns  was  fixed  at  a  point  one  month 
later  than  the  federal  returns  and  fiscal  year  returns  were 
made  to  fall  due  three  and  one-half  months  after  the  end  of 
the  accounting  period  instead  of  on  the  federal  due  date,  which 
is  two  and  one-half  months  after  the  end  of  the  accounting 
period. 

Unproductive  intangible  personal  property  was  made 
exempt  from  property  taxes.  During  19 19  such  property 
had  been  subject  to  the  local  property  tax  rates  while  pro- 
ductive intangibles  had  been  subject  only  to  the  income  tax  on 
the  yield,  a  much  lighter  charge. 

Numerous  minor  amendments  were  also  made. 

Interpretation  of  the  law. — Interesting  questions  arise  as  to 
how  closely  the  interpretation  of  the  state  law  should  be  influ- 
enced by  the  adjudication  of  the  federal  statute.  When  the 
Supreme  Court  of  the  United  States  declared,  in  the  case  of 
Macomber  v.  Eisner  (252  U.  S.  189),  that  stock  dividends 
were  not  income,  the  state  Comptroller  ruled  that  the  effect 
of  the  decision  was  to  exempt  stock  dividends  from  the  state 
tax  also.  The  state  law  (section  350,  subsection  8)  defines 
dividends  so  as  to  include  those  made  "in  stock  of  the  cor- 
poration." As  Professor  Thomas  Reed  Powell  has  pointed 
out,  the  Comptroller  appears  "to  have  been  guilty  of  con- 
siderable presumption"  for  the  state  legislature  in  imposing  a 
direct  tax  is  not  subject  to  the  limitations  that  restrict  the  fed- 
eral Congress. 

The  only  protection  which  recipients  of  stock  dividends  could 
find  in  the  Federal  Constitution  against  state  income  taxation  must 
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be  extracted  from  the  due-process  and  equal-protection  clauses  of 
the  Fourteenth  Amendment.  There  are  no  decisions  of  the  Supreme 
Court  which  proffer  hope  that  these  clauses  would  prove  a  shield.21 

Administration. — For  reasons  which  the  politicians  can 
best  explain,  administration  of  the  personal  income  tax  was 
placed  in  the  hands  of  the  state  Comptroller  instead  of  the 
State  Tax  Commission  which  was  already  administering  the 
franchise  tax  law.  Governor  Miller  has  recently  recom- 
mended that  this  anomaly  of  organization  be  removed22  and 
it  is  to  be  hoped  that  action  will  soon  be  taken  to  consolidate 
the  functions  now  so  widely  scattered. 

In  the  case  of  the  personal  income  tax  law  the  state  Comp- 
troller occupies  roughly  the  same  position  as  that  of  the  Com- 
missioner of  Internal  Revenue  under  the  federal  law.  The 
interpretative  material  is  of  the  .same  general  character  as  that 
which  is  issued  in  administration  of  the  national  tax.  Two 
volumes  of  regulations  thus  far  have  appeared.  The  first  is 
entitled  Comptroller's  Regulations  Relating  to  the  Income  Tax 
Issued  Pursuant  to  Chapter  627  of  the  Laws  of  19 19  Impos- 
ing Taxes  upon  and  with  Respect  to  Personal  Incomes  (Al- 
bany, 1920).  The  second  document  is  called  Supplement 
No.  1  to  the  Comptroller's  Regulations  Relating  to  the  In- 
come Tax,  etc.  (Albany,  1920).  This  supplement  was  issued 
November  1,  1920,  after  the  passage  of  the  amendments  of 
1920. 

In  form  the  regulations  follow  closely  those  issued  by  the 
federal  government.  The  similarity  of  the  statutes  makes  this 
possible;  and  the  practical  result  is  a  great  convenience  to  the 
taxpayer.  The  Comptroller  very  wisely  sought  the  co-oper- 
ation of  various  accountants  in  drawing  up  the  regulations. 

Plan  of  the  Book 

Both  the  New  York  franchise  tax  on  corporations  and  the 


^Bulletin  of  the  National  Tax  Association,  May,   1920. 
™New  York   Tribune,  January  3,  1921. 
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New  York  income  tax  on  individuals  frankly  rest  largely  upon 
the  federal  law  and  regulations.  This  is  sound  and  sensible 
and  works  out  greatly  to  the  assistance  of  the  taxpayer.  Ordi- 
narily he  will  fill  out  his  federal  returns  first  and  will  then 
make  whatever  modifications  are  necessary  to  adapt  his  figures 
to  the  requirements  of  the  state  taxes.  This  book  is  arranged 
with  the  purpose  of  enabling  the  taxpayer  to  make  these 
modifications — some  of  which  are  very  important — with  the 
minimum  of  expenditure  in  time  and  effort.  On  all  points  the 
book  endeavors  to  tell  the  taxpayer  what  he  must  do  in  order 
to  adjust  his  federal  figures  for  use  on  his  state  return.  As 
the  federal  procedure  is  fully  discussed  in  the  author's  volume 
Income  Tax  Procedure,  1921,  this  book  assumes  the  char- 
acter of  a  supplement  to  that  volume  and  all  unnecessary  repe- 
tition is  avoided.  The  order  of  chapters  follows  that  of  the 
federal  volume.  All  discussion  is  in  the  same  relative  position 
in  the  two  books.  However,  although  this  book  depends  to  a 
material  degree  upon  the  other  volume,  it  does  attempt  to  give 
a  full  and  positive  statement  of  the  requirements  of  the  state 
statutes.  In  general  form  it  follows,  the  plan  found  by  experi- 
ence to  be  satisfactory  in  the  author's  books  on  federal  pro- 
cedure. On  each  point  it  quotes  verbatim  the  pertinent  sec- 
tions of  the  state  statutes  themselves  and  the  exact  language  of 
the  official  interpretations  of  those  statutes.  Then  follow  the 
author's  explanations,   comments  and  criticisms. 

Two  further  features  of  the  book  merit  special  mention. 
Chapter  II  is  an  attempt  to  summarize  fully  and  accurately, 
yet  briefly,  the  provisions  of  the  state  laws  and  their  deviations 
from  the  federal  statute.  This  should  make  it  possible  for 
anyone  to  obtain  quickly  a  comprehensive  idea  of  the  charac- 
teristics and  the  peculiarities  of  the  state  taxes.  The  other 
feature  to  which  special  attention  is  directed  is  the  inclusion  of 
a  full  set  of  examples  of  the  manner  in  which  the  various  items 
of  income  and  deductions  should  be  handled,  distinguishing 
federal  and  state  procedure.  Each  item  carries  a  cross-refer- 
ence to  the  pages  of  the  text  which  discuss  the  procedure 


1 6  INTRODUCTORY 

relative  to  it  and  each  item  is  entered  in  its  proper  place  on 
the  relevant  state  return.  The  various  state  returns  repro- 
duced in  Appendix  A  are  properly  filled  out  with  the  items 
taken  from  the  income  statements. 


PART  I 
PERSONAL  INCOME  TAX 


CHAPTER  II 

SUMMARY   OF   DIFFERENCES   BETWEEN    STATE 
AND  FEDERAL  PROCEDURE 

Taxpayers  before  making  up  their  New  York  state  returns 
will  have  already  prepared  their  federal  returns,  since  the  state 
returns  do  not  have  to  be  filed  until  a  month  after  the  due  date 
of  the  federal  return. 

At  the  beginning  of  each  chapter  in  this  book  dealing  with 
the  various  items  of  income  and  deductions  and  the  various 
classes  of  taxpayers,  there  appears  a  summary  of  the  main 
points  of  difference  between  the  treatment  of  the  items  in 
state  and  federal  returns.  In  this  chapter  is  given  a  sum- 
mary of  the  principal  differences,  so  that  taxpayers  who  have 
one  or  more  of  the  items  affecting  their  particular  case  will  be 
enabled  to  handle  the  differences  without  having  to  concern 
themselves  with  the  many  other  items  of  difference  which  do 
not  affect  them. 

It  is  suggested  that  taxpayers,  when  reading  the  following 
summary,  check  the  items  which  may  affect  their  New  York 
returns.  When  compiling  the  New  York  returns,  it  will  be 
necessary  to  refer  only  to  the  checked  items. 

Income 

Income  taxable  under  federal  but  exempt  under  state  pro- 
cedure.— The  following  items  of  income  which  are  taxable  or 
partly  taxable  under  the  federal  law  are  entirely  exempt  under 
the  state  law: 

1.  Compensation  of  federal  employees.     (See  page  48.) 

2.  Pensions  paid  by  the  United  States.     (See  page  225.) 

3.  Compensation  of  persons  in  the  federaL  military  or 

naval  forces  during  the  present  war.      (See  page 
216.) 

19 
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4.  Compensation  of  receivers  and  referees  in  bankruptcy 

appointed  by  federal  courts.     (See  page  49.) 

5.  Income  received  by  officers  of  religious  denominations, 

if  used  for  charitable,  and  similar  purposes.     (See 

page  53-) 

6.  Interest  accrued  prior  to  January  1,  1919.     The  cor- 

responding date  in  the  federal  law  is  March  1,  1913. 
(See  page  233.) 

7.  Dividends  declared  payable  to  stockholders  of  record 

prior  to  January  1,  1919,  even  if  received  after  Jan- 
uary 1,  1919.  The  time  when  the  profits  were  accu- 
mulated is  of  no  significance  under  the  state  law. 
Under  the  federal  law,  dividends  paid  out  of  surplus 
accumulated  prior  to  March  1,  1913,  are  not  taxable. 
(See  page  251.) 

8.  Interest  on  obligations  of  the  United  States.      (See 

page  41.) 

9.  Interest  on  bonds  of  the  War  Finance  Corporation. 

(See  page  41.) 

10.  Interest  on  "investments"  on  which  "investment  tax" 

has  been  paid  between  June  1,  19 17,  and  May  14, 
1919.     (See  page  42.) 

11.  Undistributed  profits  of  personal  service  corporations. 

(See  page  252.) 

12.  Income  accrued  between  March  1,  1913,  and  January 

1,  1919. 

Non-residents. — Non-residents,  moreover,  are  not  tax- 
able on  the  following  income,  which  is  taxable  or  partly  tax- 
able for  federal  purposes : 

1.  Income  from  annuities  and  pensions.     (See  page  374.) 

2.  Interest  of  any  kind.     (See  page  374.) 

3.  Dividends.     (See  page  374.) 

4.  Profits  from  sales  of  stocks,  bonds  and  other  securi- 

ties.    (See  page  376.) 
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5.  Any  income  from  a  source  outside  New  York.     (See 

page  377-) 
Unless  any  of  the  foregoing  items  are  part  of  income 
from  a  business  carried  on  in  New  York,  in  which 
case  they  would  be  subject  to  apportionment.     (See 
page  391.) 

Income  exempt  under  federal  but  taxable  under  state  pro- 
cedure.— The  following  items  of  income  which  are  exempt 
under  federal  law  are  taxable  for  state  purposes : 

1.  Profit  on   exchange   of   convertible  bond   for   stock. 

(See  page  187.) 

2.  Profits  from  sale  of  certain  vessels  (section  23,  para- 

graph 2,  Merchant  Marine  Act  of  1920).  (See 
page  53.) 

3.  Profit  due  to  unrealized  appreciation  of  gift  in  hands 

of  donor.     (See  page  201.) 

4.  Compensation  of  employees  of  the  state  of  New  York 

and  its  political  subdivisions  (with  certain  excep- 
tions).    (See  page  215.) 

5.  Pensions  paid  by  the  state.     (See  page  225.) 

6.  "Christmas   presents"    received  by  employees.      (See 

page  221.) 

7.  Interest  on  obligations  of  states  other  than  New  York 

and  political  subdivisions  thereof.     (See  page  234.) 

8.  Dividends  paid  out  of  surplus  accumulated  prior  to 

March  1,  19 13.     (See  page  249.) 

9.  Dividends  paid  by  personal  service  corporations  from 

earnings  accumulated  since  January  1,  1918,  and 
prior  to  the  beginning  of  the  taxable  year.  (See 
page  252.) 

Non-residents  are  taxable  as  to  item  (4),  but  not  as  to 
the  other  items  unless  they  arise  from  a  source  within  the 
state  or  from  a  business  carried  on  within  the  state.  Pensions 
(5)  are  not  taxable  to  non-residents. 
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Deductions 

Deductions  allowed  by  federal  but  not  allowed  by  state 
procedure. — The  following  deductions  which  are  allowed  in 
the  federal  return  are  not  permitted  in  the  state  return : 

i.  Expenses  incurred  in  producing  non-taxable  income. 
(See  page  266.) 

2.  Traveling  expenses  in  excess  of  a  per  diem  allowance ; 

the  federal  regulation  requires  the  cost  of  living  at 
home  to  be  taken  into  consideration.      (See  page 

274-) 

3.  State  income  taxes.     (See  page  292.) 

4.  Losses  accrued  between  March  1,  191 3,  and  January 

1,  1919. 

Non-residents. — Non-residents,  moreover,  are  not  al- 
lowed under  state  procedure  to  deduct: 

1.  Any   expense    connected    with    income    arising    from 

sources  without  the  state.     (See  page  381.) 

2.  Losses  from  sale  of  stocks,  bonds  or  other  securities. 

(See  page  385.) 

3.  Losses  arising  from  real  or  tangible  personal  property 

not  having  a  situs  within  the  state.     (See  page  385. ) 
Unless  any   of   the   foregoing   result    from   business 
carried  on  within  the  state  of  New  York. 

4.  Contributions  made  to  corporations  or  organizations 

not  organized  under  the  laws  of  the  state  of  New 
York.     (See  page  386.) 

Deductions  not  allowed  by  federal  but  allowed  by  state 
procedure. — The  following  deductions  not  allowed  under  the 
federal  law  are  permitted  to  residents  under  the  state  law : 

1.  Interest  on  indebtedness  incurred  or  continued  to  pur- 
chase or  carry  certain  tax-exempt  securities.  (See 
page  291.) 
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2.  Loss  due  to  unrealized  depreciation  of  gift  in  hands 
of  donor.  (See  page  283.) 
The  above  deductions  will  be  permitted  to  non-resi- 
dents only  in  so  far  as  they  arise  from  sources 
within  the  state  or  in  connection  with  a  business 
carried  on  within  the  state. 


Personal  Exemptions 

The  personal  exemption  of  $2,000  allowed  to  individuals, 
if  married  and  living  with  husband  or  wife,  under  federal 
practice  is  divisible  between  them  as  they  please,  if  separate 
returns  are  made.  If  separate  state  returns  are  made,  the 
$2,000  must  be  divided  equally.     (See  page  36.) 

Under  federal  practice,  the  status  of  the  taxpayer  on  the 
last  day  of  his  taxable  year  determines  his  status  for  purposes 
of  personal  exemption  and  exemption  for  dependents.  Under 
•state  rulings,  the  status  at  the  time  during  the  year  which  is 
most  advantageous  to  the  taxpayer,  governs.     (See  page  35.) 

Returns  and   Rates 

Time  for  filing  returns. — The  time  for  filing  federal  re- 
turns is  on  or  before  the  fifteenth  day  of  the  third  month  after 
the  close  of  the  taxable  year.  The  state  return  must  be  filed 
on  or  before  the  fifteenth  day  of  the  fourth  month  thereafter. 
When  reporting  on  a  calendar  year  basis  this  means  that  fed- 
eral returns  are  due  March  15  and  state  returns  April  15. 
(See  page  64.) 

Extensions. — Extensions  of  time  for  filing  federal  returns 
may  in  certain  cases  be  granted  by  the  local  collector,  but  under 
state  regulations  extensions  are  generally  granted  only  by  the 
Comptroller,  rarely  by  district  officers.  (See  page  65.)  In 
practice  it  is  understood  that  extensions  not  exceeding  15 
days  may  be  granted  by  district  officers. 
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Taxpayers  living  abroad. — Taxpayers  living  abroad  have 
if  necessary  until  90  days  after  proclamation  of  peace  to  file 
federal  returns,  but  no  similar  limitation  has  been  fixed  by 
the  state.     (See  page  66.) 

Joint  returns — husband  and  wife. — It  would  appear  that 
federal  and  state  practice  now  permit  joint  returns  of  husbands 
and  wives  when  one  has  a  net  loss  which  tends  to  reduce  or 
wipe  out  the  federal  or  the  state  tax  which  the  other  would 
pay  if  separate  returns  were  filed.     (See  page  75.) 

Change  of  fiscal  year. — The  date  on  which  notice  of  a 
change  of  accounting  period  must  be  given  is  different  under 
state  and  federal  procedure.     (See  page  70.) 

Change  from  cash  to  accrual  basis. — Under  federal  prac- 
tice application  to  change  from  cash  to  accrual  basis,  or  vice 
versa,  must  be  made  to  the  Commissioner.  Only  after  the 
Commissioner  has  given  the  authority  to  change  will  the 
Comptroller  authorize  a  change  for  state  purposes.  (  See  page 
I53-) 

Corporations  do  not  file  "income  tax"  returns. — Corpora- 
tions file  federal  income  tax  returns,  but  are  not  required  to 
file  returns  of  taxable  income  under  the  state  income  tax  law. 
(See  page  63.) 

Personal  service  corporations. — Personal  service  corpora- 
tions are,  in  effect,  classed  as  partnerships  under  the  federal 
law,  but  under  the  state  income  tax  law  are  classed  as  corpora- 
tions and  are  not  required  to  file  "income  tax"  returns.  (See 
page  63.) 

Reconciliation  of  taxable  net  income. — Reconciliation  be- 
tween income  reported  in  the  federal  returns  and  that  re- 
ported in  the  state  return  is  required  to  be  given  in  the  state 
return  only.    (See  page  90.) 


STATE  VS.  FEDERAL  PROCEDURE 


25 


Rates  of  Tax 

The  federal  tax  consists  of  a  normal  tax  and  surtax  of 
many  brackets  and  increasing  rates.  The  rates  of  state  tax 
are  (after  deducting  from  income  the  personal  exemptions)  : 
1  per  cent  on  the  first  $10,000,  2  per  cent  on  the  next  $40,000 
and  3  per  cent  on  amounts  over  $50,000.     (See  page  89.) 

The  federal  method  of  computing  the  tax  for  a  fiscal  year 
which  began  in  1918  and  ended  in  191 9  is  to  compute  the  tax 
on  the  income  for  a  full  year  and  then  to  prorate  the  tax.  The 
state  method  is  to  prorate  the  income  and  compute  the  tax  on 
the  resulting  amount  of  income.     (See  page  91.) 

Surtax  on  sale  of  mines,  etc. — The  limitation  on  surtax  on 
profits  from  the  sale  of  oil  wells,  mines,  etc.,  to  20  per  cent 
of  the  selling  price,  provided  for  in  the  federal  law,  is  not 
found  in  the  state  law.      (See  page  90.) 

Non-Residents1 

Status  determined  by  period  of  residence. — The  status  of 
an  alien  (as  to  whether  he  is  a  resident  alien  or  non-resident 
alien)  on  the  last  day  of  his  taxable  year  determines  his  status 
for  tax  purposes,  under  federal  procedure.  For  state  pur- 
poses, the  status  of  a  taxpayer  at  any  time  during  the  last  six 
months  of  his  taxable  year  determines  whether  he  is  a  resident 
or  a  non-resident.     (See  page  59.) 

Apportionment  of  income. — State  practice  requires  special 
returns  showing  apportionment  of  income  to  sources  within 
and  without  the  state  when  a  partnership  or  an  estate  or  trust 
carries  on  business  both  within  and  without  the  state  and  has 
a  non-resident  member  or  beneficiary.  Federal  practice  does, 
not  require  apportionment.     (See  page  391.) 


'See  also  the  general  headings   "Income,'-  "Deductions,"  etc.,  in  this 
chapter. 
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Payment  of  Tax 

The  federal  law  permits  the  payment  of  the'  tax  in  four 
equal  instalments,  but  the  state  requires  the  payment  of  the 
tax  in  one  sum  at  time  of  submission  of  return.  (See  page  96.) 

Payment  at  Source 

The  federal  law  requires  withholding  in  case  of  payments 
of  interest  on  tax-free  covenant  bonds  and  on  payments  of 
a  "fixed  or  determinable"  nature  to  non-resident  aliens.  The 
•  state  requires  withholding  only  from  personal  service  compen- 
sation paid  to  non-residents  and  to  residents  who  have  not 
filed  a  certificate  of  residence.     (See  page  133.) 

Rates  of  withholding. — The  federal  rates  of  withholding 
from  non-resident  alien  individuals  is  8  per  cent  on  fixed  or 
determinable  income  and  2  per  cent  on  tax-free  covenant  bond 
interest.  The  state  rates  of  withholding  are  the  same  as  the 
tax  rates.     (See  page  133.) 

Certificates  of  residence. — Certificates  of  residence,  form_ 
1078,  are  required  from  resident  aliens,  under  federal  practice, 
so  that,  there  need  be  no  withholding  by  the  withholding  agent, 
who  in  turn  files  these  certificates  with  the  Commissioner.  The 
certificates  need  be  obtained  but  once.  Under  state  practice, 
certificates  of  residence,  form  101  (revised),  are  required  of 
all  residents  who  desire  suspension  of  withholding.  Certifi- 
cates of  non-residents  claiming  exemption,  form  102  (re- 
vised), must  also  be  filed  each  year  with  the  withholding  agent, 
who  in  turn  files  them  with  the  Comptroller  on  or  before 
April  15.      (See  page  133.) 

Residents  of  Massachusetts. — Under  state  procedure  no 
withholding  is  required  from  a  resident  of  Massachusetts  who 
files  a  certificate  showing  he  is  a  resident  of  that  state.  There 
is  no  similar   federal  requirement.     The  tax  which  a  resi- 
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dent  of  Massachusetts  pays  in  that  state  on  his  income  from 
New  York  sources  generally  more  than  offsets  the  New  York 
tax  on  the  same  income.  (See  page  137.) 

Due  date  of  withholding  returns. — Withholding  returns 
are  due  and  payment  of  the  tax  withheld  must  be  made  on  or 
before  March  1,  under  federal  practice.  Under  the  state  regu- 
lation the  corresponding  date  is  April  15.     (See  page  142.) 

Contract  to  assume  income  tax. — The  federal  law  has  no 
provision  declaring  illegal  any  contract  to  assume  income  tax, 
but  section  385  of  the  state  law  specifically  so  provides.  (See 
page  143.) 

Significance  of  Dates  January  1,  1919,  and  March  1,  1913 

The  first  federal  income  tax  law  took  effect  March  i,  191 3. 
Since  property  held  on  that  date  is  regarded  by  the  law  as 
capital,  the  fair  market  value  of  property  at  March  1,  1913, 
if  the  property  was  acquired  prior  thereto,  is  used  instead  of 
cost  in  the  following  computations : 

1.  Depreciation  and  depletion  of  property.     (See  pages 

321  and  327.) 

2.  Profit  or  loss  arising  from  sale  of  property.      (See 

page  205.) 

3.  Profit  or  loss  arising  from  liquidation.  (See  page  185.) 

Income  accruing  prior  and  collected  subsequently  to  the 
incidence  of  the  tax  is  not  taxable.     (See  page  148.) 

Expenses  incurred  prior  and  paid  subsequently  to  the  inci- 
dence of  the  tax  are  not  deductible.     (See  page  268.) 

The  corresponding  date  in  the  state  law  is  January  1,  1919, 
since  the  state  income  tax  law  took  effect  on  that  date. 

A  gift  made  in  property,  is  to  be  valued  for  federal  pur- 
poses at  cost,  or  value  March  1,  1913,  if  acquired  prior  thereto 
(less  proper  depreciation).    For  state  purposes,  under  present 


28  PERSONAL  INCOME  TAX 

practice,  the  fair  market  value  at  the  time  of  the  gift  is  to 
be  used. 

The  donor,  for  state  purposes,  must  report  as  profit  or  loss, 
the  difference  between  the  fair  market  value  at  date  of  gift, 
and  cost,  or  fair  market  value  at  January  i,  1919,  if  acquired 
prior  thereto.      (See  page  201.) 

Credits  for  Taxes 

The  federal  law  permits  the  deduction  of  state  income 
taxes  from  gross  income.  No  similar  deduction  is  permitted  to 
residents  of  New  York  State.  The  state  allows  a  non-resident 
to  "credit"  the  amount  of  tax  paid  in  the  state  or  country  of 
his  residence  imposed  on  his  New  York  income  against  the 
New  York  tax  imposed  on  the  same  income.    (  See  page  292. ) 

Tax  withheld  at  source. — The  federal  law  permits  non- 
resident aliens  to  credit  the  tax  withheld  at  the  source  against 
the  total  tax  due.  The  state  allows  similar  credit  in  the  case 
of  all  non-residents.     (See  page  399.) 

British  income  tax. — British  income  tax  withheld  at  the 
source  on  dividends  may  be  credited  against  the  total  tax 
shown  on  the  federal  return,  but  similar  credit  is  not  permitted 
by  the  state.     (See  page  295.) 

Tax  paid  by  obligor  under  tax-free  covenant. — Tax  with- 
held on  tax-free  covenant  bond  interest  may  be  credited  on 
the  federal  return  against  the  total  tax,  but  no  similar  credit 
or  deduction  may  be  taken  on  the  state  return.  (See  page 
299.) 

Partnerships 

Distributions. — The  federal  rulings  do  not  specifically  pro- 
vide that  each  distribution  to  partners  is  to  be  deemed  a  ratable 
distribution  of  taxable  and  non-taxable  income,  but  the  state 
rulings  do  so  provide.      (See  page  335.) 
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Credit  for  foreign  income  taxes. — In  the  federal  return  a 
member  of  a  partnership  may  take  credit  for  his  share  of  any 
foreign  taxes  paid  by  the  partnership,  while  in  the  state  return 
such  an  allowance  is  permitted  only  to  non-residents  when  the 
income  so  taxed  arose  from  sources  within  the  state  of  New 
York.     (See  page  396.) 

Fiduciaries 

Classification  of  estates. — The  federal  rulings  classify 
estates  or  trusts  as  resident  or  non-resident,  in  accordance  with 
the  resident  or  non-resident  status  of  the  fiduciary.  The  state 
classification  of  estates  or  trusts,  on  the  other  hand,  as  resident 
or  non-resident,  depends  upon  the  residence  of  the  decedent  at 
time  of  death  or  the  residence  of  the  creator  of  the  trust  at  the 
time  the  trust  was  created.  The  determination  of  whether  an 
estate  or  trust  is  resident  or  non-resident  is  important  because 
non-resident  estates  are  taxed  in  certain  cases  the  same  as 
non-resident  individuals.     (See  page  342.) 

Discretionary  trusts. — When  it  is  optional  under  the  trust 
for  the  fiduciary  to  distribute  the  income  or  to  accumulate  it, 
the  federal  rulings  tax  to  the  fiduciary  the  income  of  such 
"discretionary"  trust.  The  state,  however,  permits  the  actual 
fact  of  distribution  or  accumulation  to  govern.     (See  page 

345- ) 

Miscellaneous 

Special  methods  of  valuing  inventories. — Under  the  fed- 
eral rulings,  special  methods  of  taking  inventories  peculiarly 
adapted  to  certain  industries  (tobacco,  lumber,  etc.)  have  been 
permitted  to  those  industries.  No  such  special  rulings  have 
been  issued  by  the  state.     (See  page  160.) 

Replacement  funds. — The  federal  rulings  permit  replace- 
ment funds  to  be  established,  instead  of  taking  up  the  profit, 
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when  compensation  is  received  for  the  property  lost  through 
casualty.  The  state  has  not  issued  similar  rulings.  (See 
page  173.) 

Taxation  of  capital  gains. — Although  a  recent  federal 
(lower)  court  decision  has  held  in  effect  that  the  sixteenth 
amendment  to  the  federal  Constitution  is  not  broad  enough  to 
warrant  taxing  capital  gains,  there  is  no  inhibition  in  the  state 
constitution  against  such  taxation.     (See  page  211.) 

Valuation  of  stock  dividends. — The  federal  rulings  pro- 
vide for  determining  the  cost  of  stock  dividends  of  a  char- 
acter or  preference  materially  different  from  the  stock  upon 
which  the  dividends  are  paid,  as  follows :  The  cost  of  the  old 
stock  is  allocated  to  the  old  and  new  shares,  respectively,  in 
proportion  to  the  market  values  of  the  old  and  new  shares  at 
the  date  of  issuance  of  the  new  shares.  Under  the  state  prac- 
tice the  cost  of  the  old  shares,  divided  by  the  number  of  old 
and  new  shares  taken  together,  gives  the  new  cost  of  each  old 
and  new  share.     (See  page  261.) 


CHAPTER  III 

EXEMPTIONS 

The  New  York  tax,  like  the  federal  tax,  is  imposed  upon 
"net  income,"1  a  term  minutely  described  in  the  law.  It  means 
the  gross  income  of  an  individual  (which  includes  earnings 
from  personal  services,  businesses  and  trades,  profits  from 
sales  of  property,  interest,  rents,  royalties,  dividends,2  etc.) 
less  deductions  for  expenses,  losses,  interest,  taxes,  deprecia- 
tion, etc.3 

To  determine  the  basis  for  the  tax,  there  are  certain  per- 
sonal exemptions  to  be  deducted  from  "net  income"  as  defined 
by  the  law. 

The  various  types  of  taxable  income  included  under  the 
provisions  of  section  359  and  the  various  kinds  of  allowable 
deductions  permitted  by  section  360  are  discussed  in  detail 
elsewhere  in  this  book.  This  chapter  is  primarily  concerned 
with  neither  the  items  of  gross  income  nor  the  deductions,  but 
rather  with  the  exemptions. 

The  word  "exemptions"  is  used  in  a  broad  sense  and  in- 
cludes personal  exemptions  as  well  as  items  of  income  which 
are  not  taxable  under  the  New  York  law. 

Section  362  of  the  New  York  law  provides  for  the  same 
personal  exemptions  as  section  216  (c)  and  (d)  of  the  fed- 
eral law.  But,  as  will  be  pointed  out  later,  the  Comptroller 
has  placed  a  different  interpretation  upon  the  language  of  this 
section.4 

Unlike  the  federal  law,  the  New  York  law  does  not  pro- 
vide for  credits  such  as  dividends,  interest  on  Liberty  bonds 


Section  357. 

2Section  359. 

"Section  360. 

4See  Income  Tax  Procedure,  1921,  page  32  for  federal  regulations. 
The  federal  law  exempts  dividends  from  the  normal  tax  only,  not  from 
the  surtax. 
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and  taxes  paid  at  the  source.  As  this  state  imposes  a  fran- 
chise tax  upon  corporations,  which  is  in  effect  an  income  tax,6 
New  York  is  guilty  to  a  certain  extent  of  imposing  a  double 
tax  upon  this  type  of  income. 

As  the  subject  of  non-residents  is  treated  in  a  separate 
chapter  of  this  book,  the  exemptions  treated  herein  apply  only 
to  residents. 

Summary  of  Differences  Between  State  and  Federal 
Procedure6 

Personal  exemptions. — The  provisions  of  the  state  law 
providing  for  personal  exemptions  vary  from  those  of  the 
federal  law.  In  certain  minor  particulars  the  official  interpre- 
tation is  also  different.  These  changes,  however,  affect  only 
those  taxpayers  who  (i)  as  husband  and  wife,  render  sepa- 
rate returns,  or  (2)  have  changed  their  marital  condition  or 
status  with  reference  to  dependents  during  the  course  of  the 
taxable  year.     (See  page  35.) 

Income  taxable  by  federal  but  exempt  by  state  govern- 
ment.— Income  which  is  exempt  under  the  federal  statute  is 
also  exempted  by  the  state,  with  the  exception  of  the  items 
referred  to  in  the  next  paragraph.  In  addition  the  following 
items  are  entirely  exempt  under  the  state  law : 

1.  Interest  on  certain  obligations  of  the  United  States. 

(See  page  41.) 

2.  Interest  on  bonds  of  the  War  Finance  Corporation. 

(See  page  41.) 

3.  Amounts  received  through  the  War  Risk  Insurance 

Act  or  any  law  for  the  benefit  or  relief  of  injured 
or  disabled  members  of  the  military  or  naval  forces 
of  the  United  States.7     (See  page  39.) 


'New  York  v.  Knapp  (Court  of  Appeals,  decided  November  23,  1920). 

"This  chapter  deals  only  with  exemptions  applying  to  residents.  For 
non-residents,  see  Chapter  XVIII. 

'Amounts  received  since  June  25,  1918,  from  war  risk  insurance  are 
not  subject  to  federal  income  tax.    Reg.  45,  Art.  72. 
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4.  Compensation  received  from  the  United  States  by  cer- 

tain officers  and  employees  thereof.    (See  page  48.) 

5.  Income  received  by  officers  of  certain  charitable  and 

religious  institutions.    (See  page  53.) 

6.  Interest  upon  securities  on  which  the  investment  tax 

has  been  paid.    (See  page  42.) 

Income  exempt  by  federal  but  taxable  by  state  govern- 
ment.— Certain  items  which  are  exempt  under  the  federal 
statute  become  taxable  for  state  purposes,  as  follows : 

1.  Interest   on   obligations    of    states    other   than    New 

York,  or  the  municipal  corporations  or  other  sub- 
divisions thereof.    (See  page  42.) 

2.  Compensation  paid  its  officers  and  employees  by  the 

state    of    New    York    or   any   political    subdivision 
thereof.    (See  page  51.) 

3.  Profits  from  the  sale  of  vessels  covered  by  the  Mer- 

chant Marine  Act  of  June  5,  1920.    (See  page  53.) 

Credits. — The  New  York  State  tax  does  not  impose  normal 
rates  plus  surtax  rates.  There  is  no  normal  rate  from  which 
certain  items  are  exempt  while  still  subject  to  surtaxes.  The 
rates  are  graduated,  it  is  true,  but  each  item  of  income  is 
either  taxable  or  entirely  exempt  from  the  tax.  If  it  is  exempt 
at  all  it  is  exempt  from  all  the  rates.  Consequently  there  is 
no  need  for  the  device  of  "credits"  used  in  the  federal  law  to 
render  certain  items  of  personal  income,  such  as  dividends  and 
some  kinds  of  interest,  at  the  same  time  both  exempt  from 
the  normal  and  subject  to  the  surtaxes. 

Personal  Exemptions 

The  sections  of  the  state  law  granting  personal  exemptions 
are  almost  identical  with  those  appearing  in  the  federal 
statute.8    The  state  law  does,  it  is  true,  specifically  require  the 


'Federal  law,  section  216   (c). 
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$2,000  exemption  to  be  equally  divided  between  husband  and 
wife  if  separate  returns  are  made.  Moreover,  the  state  does 
not  insist  that  the  status  of  the  individual  at  the  end  of  the 
year  shall  determine  his  exemption  in  case  a  larger  exemption 
would  result  if  his  status  at  some  time  during  the  year  be 
accepted. 

Law.  Section  362.  The  following  exemptions  shall  be  allowed 
to  any  taxpayer : 

1.  In  the  case  of  a  single  person,  a  personal  exemption  of  one 
thousand  dollars,  or  in  the  case  of  the  head  of  a  family  or  a  married 
person  living  with  husband  or  wife,  a  personal  exemption  of  two 
thousand  dollars.  A  husband  and  wife  living  together  shall  receive 
but  one  personal  exemption  of  two  thousand  dollars  against  their 
aggregate  net  income;  and  in  case  they  make  separate  returns,  the 
personal  exemption  of  two  thousand  dollars  shall  be  equally  divided 
between  them. 

2.  Two  hundred  dollars  for  each  person  (other  than  husband  or 
wife)  dependent  upon  and  receiving  his  chief  support  from  the  tax- 
payer, if  such  dependent  person  is  under  eighteen  years  of  age  or  is 
incapable  of  self-support  because  mentally  or  physically  defective.9 

The  first  $1,000  of  taxable  income  is  always  exempt;  a 
second  $1,000  is  exempt  in  case  the  taxpayer  is  the  head  of 
a  family  or  a  married  person  living  with  husband  or  wife; 
and  $200  additional  is  exempt  for  each  person  "dependent" 
upon  the  taxpayer. 


"[Former  Procedure]  Section  362  prior  to"  the  amendment  of  1920 
contained  a  third  paragraph  reading  as  follows : 

"A  taxpayer  receiving  salary,  wages  or  other  compensation  from  the 
United  States  as  an  official  thereof,  exempt  from  taxation  under  this 
article,  shall  be  entitled  to  only  so  much  of  the  personal  exemption  pro- 
vided for  in  this  section  as  is  in  excess  of  the  aggregate  amount  of  such 
salaries,  wages  or  other  compensation." 

This  limitation  on  the  personal  exemptions  was  removed  by  the  repeal 
of  paragraph  3  by  chapter  58,  Laws  1920,  effective  as  to  1919  returns. 
Section  362  (1)  read: 

"  .  .  .  .  and  in  case  they  make  separate  return,  the  personal  exemp- 
tion of  two  thousand  dollars  may  be  taken  by  cither  or  divided  between 
them." 

The  words  in  italics  were  replaced  by  "shall  be  equally  divided  be- 
tween them,"  as  above  quoted. 
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Test  of  dependency. — 

Regulation.  A  taxpayer  receives  an  exemption  of  $200  for  each 
person  (other  than  husband  or  wife),  whether  related  to  hirn  or  not 
and  whether  living  with  him  or  not,  dependent  upon  and  receiving 
his  chief  support  from  the  taxpayer,  provided  the  dependent  is  either 
(a)  under  eighteen  years  of  age  or  (b)  incapable  of  self-support 
because  defective.  The  exemption  is  based  upon  actual  financial 
dependency  and  not  mere  legal  dependency  and  may  accrue  to  a  tax- 
payer who  is  not  the  head  of  a  family.  But  a  father  whose  children 
receive  half  or  more  of  their  support  from  a  trust  fund  or  other 
separate  source  is  not  entitled  to  the  exemption.     (Art.  208.) 

"Head  of  a  family"  defined. — 

Regulation.  A  head  of  a  family  is  entitled  to  a  personal  ex- 
emption of  $2,000.  A  head  of  a  family  is  a  person  who  actually  sup- 
ports and  maintains  in  one  household  one  or  more  individuals  who 
are  closely  connected  with  him  by  blood  relationship,  relationship  by 
marriage,  or  by  adoption,  and  whose  right  to  exercise  family  control 
and  provide  for  these  dependent  individuals  is  based  upon  some  moral 
or  legal  obligation.  In  the  absence  of  continuous  actual  residence 
together,  whether  or  not  a  person  with  dependent  relatives  is  the 
head  of  a  family  within  the  meaning  of  the  statute  must  depend  on 
the  character  of  the  separation.  If  a  father  is  absent  on  business 
or  at  war,  or  a  child  or  other  dependent  is  away  at  school  or  on  a 
visit,  the  common  home  being  still  maintained,  the  additional  exemp- 
tion applies.  If,  moreover,  through  force  of  circumstances  a  parent 
is  obliged  to  maintain  his  dependent  children  with  relatives  or  in  a 
boarding  house  while  he  lives  elsewhere,  the  additional  exemption 
may  still  apply.  A  resident  alien  with  children  abroad  is  not  entitled 
to  the  exemption  of  a  head  of  a  family.     (Art.  206.) 

The  foregoing  ruling  requires  residence  "in  one  house- 
hold," using  the  same  language  as  the  federal  regulation,  but 
it  is  to  be  expected  that  the  state  will  abandon  this  requirement, 
as  has  been  done  by  the  federal  authorities.10 

Status  during  year  determines  exemption. — The  state 
regulation  is  much  more  liberal  than  the  federal,11  in  that  the 
status  of  the  taxpayer  at  any  time  he  may  select  during  the 
taxable  year  determines  his  right  to  the  additional  $1,000  per- 


nIncome   Tax  Procedure,  1921,  page  34. 
"Reg.  45,  Art.  305. 
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sonal  exemption  and  the  $200  for  each  dependent,  rather  than 
the  status  on  the  last  day  of  the  taxable  year. 

Regulation.  The  status  of  the  taxpayer  during  the  taxable  year 
determines  his  right  to  an  additional  exemption  and  to  exemption 
for  dependents.  If  at  any  time  during  the  taxable  year  he  is  the 
head  of  a  family,  the  personal  exemption  of  $2,000  may  be  taken. 
If  he  is  the  chief  support  of  a  dependent  who  is  under  eighteen  years 
of  age,  or  incapable  of  self-support  because  mentally  or  physically 
defective,  the  exemption  of  $200  may  be  taken If  an  indi- 
vidual dies  during  the  taxable  year,  his  executor  or  administrator 
in  making  a  return  for  him  is  entitled  to  claim  his  full  personal 
exemption  according  to  the  status  of  the  decedent.12  If  a  husband  or 
wife  so  dies  and  the  joint  personal  exemption  is  used  by  the  executor 
or  administrator  in  making  a  return  for  the  decedent,  an  undimin- 
ished personal  exemption  according  to  the  status  of  the  survivor 
during'  his  (or  her)  taxable  year  subsequent  to  such  death  may  be 
claimed  in  the  survivor's  return.     (Art.  209.) 

A  married  person  whose  husband  or  wife  died  during  the 
year,  who  was  a  widow  or  widower  at  the  end  of  the  year, 
and  not  a  "head  of  a  family,"  under  the  federal  regulation 
would  be  permitted  a  personal  exemption  of  only  $1,000;  but 
the  state  would  allow  $2,000. 

Division  of  exemption  between  husband  and  wife. — 

Regulation A  husband  and  wife  living  together  during 

the  taxable  year  may  receive  but  one  personal  exemption  of  $2,000, 
which  may  be  taken  on  a  joint  return  or  equally  divided  if  separate 
returns  be  made (Art.  209.) 

This  regulation  is  a  paraphrase  of  the  law  quoted  on  page 
34.  It  is  to  be  noted  that  under  the  federal  procedure  if  hus- 
band and  wife  make  separate  returns,  the  $2,000  exemption 
is  "divisible  as  they  please,"  whereas  the  state  requires  that  it 
be  "equally  divided"  if  separate  returns  be  made. 

What  constitutes  "living  with  husband  or  wife"? 

Regulation In  the  case   of   a   married  man   or  married 

woman  the  joint  exemption  replaces  the  individual -exemption  only 
if  the  man  lives  with  his  wife  or  the  woman  lives  with  her  husband. 

12See  Chapter  XVII,  "Fiduciaries." 
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In  the  absence  of  continuous  actual  residence  together,  whether  or 
not  a  man  or  woman  has  a  wife  or  husband  living  with  him  or  her 
within  the  meaning  of  the  statute  must  depend  upon  the  character  of 
the  separation.  If  merely  occasionally  and  temporarily  a  wife  is  away 
on  a  visit,  or  a  husband  is  away  on  business, '  the  joint  home  being 
maintained,  the  additional  exemption  applies.  The  unavoidable  ab- 
sence of  a  wife  or  husband  at  a  sanatorium  or  asylum  on  account 
of  illness  does  not  preclude  claiming  the  exemption.  If,  however, 
the  husband  voluntarily  and  continuously  makes  his  home  at  one 
place  and  his  wife  hers  at  another,  they  are  not  living  together  for 
the  purpose  of  the  tax  law,  irrespective  of  their  personal  relations. 
A  resident  alien  with  a  wife  residing  abroad  is  not  entitled  to  the 
joint  exemption.     (Art.  207.) 

Income  of  wife  during  year  prior  to  marriage. — 

Ruling.  It  is  stated  in  your  letter  of  February  4,  that  a  girl 
earned  $600  from  January  1  to  June  30,  1919;  that  on  July  31,  1919, 
she  married;  that  her  husband  had  an  income  of  $1,600  for  the  year 
1919.  You  inquire  if  the  husband  must  include  in  his  return  the 
income  of  his  wife  before  marriage  in  order  to  claim  the  $2,000 
exemption,  and  if  the  answer  is  in  the  negative,  if  they  are  exempt 
from  making  returns. 

You  are  advised  that  the  exemption  of  $2,000  granted  to  a  mar- 
ried person  living  with  wife  is  a  joint  exemption  and  replaces  two 
separate  single  exemptions.  A  husband  and  wife  may  include  their 
aggregate  net  income  in  a  single  joint  return.  If  that  is  done,  one 
personal  exemption  of  $2,000  is  allowed.  If  they  do  not  join  in 
rendering  a   single   return   but   have   an   aggregate   net   income   of 

$2,000  or  more  for  the  taxable  year,  each  must  render  a  return 

If  separate  returns  are  made,  ....  they  [shall]  divide  [the  $2,000 
exemption]  equally  ....  between  them. 

In  the  case  which  you  mention  either  of  two  courses  may  be 
followed : 

1.  They  must  file  a  single  joint  return  and  include  the  amount 
of  income  earned  by  the  wife  before  marriage,  in  which  case  they 
are  entitled  to  a  joint  exemption  of  $2,000,  or 

2.  They  must  each  file  a  return  in  which  case  they  [shall]  divide 

the  $2,000  exemption  [equally]  between  them (Official  ruling, 

dated  February  6,  1920.) 

Personal  exemptions  of  wards,  beneficiaries  and 
estates. — Beneficiaries  receiving  their  income  from  estates 
are  entitled  to  claim  exemption  according  to  their  status  dur- 
ing the  year.    The  fiduciary  when  making  returns  is  allowed 
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to  deduct  this  personal  exemption  from  the  amount  of  income 
derived  from  the  property  of  which  he  has  charge,  in  favor 
of  each  beneficiary  who  has  not  claimed  a  personal  exemption 
independently  or  through  another  trustee.  (Section  369.) 
When  the  estate  is  taxed  to  the  fiduciary,  a  deduction  of 
$1,000  (no  exemption  for  dependents)  is  allowed  in  computing 
the  tax  upon  the  estate.     [Section  365   (3).]13 

Items  of  Income  Which  Are  Not  Taxable 

Like  the  federal  law,  the  New  York  law  exempts  certain 
classes  of  income,  but  the  content  of  the  classes  differs  in  cer- 
tain particulars. 

Life  insurance — extent  to  which  exempt. — 

When  paid  to  beneficiaries. — 

Law.    Section  359.    The  term  "gross  income" :  .  .  .  . 
2.  Does  not  include  .... 

a.  The  proceeds  of  life  insurance  policies  and  contracts  paid  upon 
the  death  of  the  insured  to  individual  beneficiaries  or  to  the  estate  of 
the  insured 

The  federal  rulings  have  interpreted  the  term  "individual 
beneficiary"  to  include  a  partnership  beneficiary.  It  is  to  be 
expected  that  the  state  will  follow  the  federal  interpretation. 

Regulation,  (a)  Upon  the  death  of  an  insured  the  proceeds 
of  his  life  insurance  policies,  whether  paid  to  his  estate  or  to  indi- 
vidual beneficiaries,  directly  or  in  trust,  are  excluded  from  the  gross 
income  of  the  beneficiary (Art.  72.) 

When  paid  to  the  insured. — 

Law.    Section  359.    The  term  "gross  income" :  .  .  .  . 
2.     Does  not  include 

b.  The  amount  received  by  the  insured  as  a  return  of  premium 
or  premiums  paid  by  him  under  life  insurance,  endowment  or  annuity 
contracts,  either  during  the  term  or  at  maturity  of  the  term  men- 
tioned in  the  contract  or  upon  surrender  of  the  contract 


13See  Chapter  XVII. 
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Regulation (b)   During   his   life   only   so   much   of   the 

amount  received  by  an  insured  under  life,  endowment  or  annuity  con- 
tracts as  represents  a  return,  without  interest,  of  the  value  thereof  on 
January  I,  1919,  plus  the  premiums  paid  by  him  thereafter,  is  excluded 
from  his  gross  income (Art.  72.) 

Under  the  federal  regulation14  the  cost  is  deemed  to  be  the 
premiums  paid  without  interest,  even  in  the  case  of  a  very  old 
policy. 

The  state  regulation  calls  for  a  valuation  at  January  1, 
1919,  which  affords  a  more  logical  basis. 

Accident,  health  and  war  risk  insurance  exempt. — 

Law.    Section  359.    The  term  "gross  income" :  .  .  .  . 

2.  Does  not  include.  .... 

e.  Any  amount  received  through  accident  or  health  insurance  or 
under  workmen's  compensation  acts,  as  compensation  for  personal 
injuries  or  sickness,  plus  the  amount  of  any  damages  received  whether 
by  suit  or  agreement  on  account  of  such  injuries  or  sickness,  or 
through  the  war  risk  insurance  act  or  any  law  for  the  benefit  or  relief 
of  injured  or  disabled  members  of  the  military  or  naval  forces  of 
the  United  States.15 

Regulation (c)  The  amounts  received  by  an  insured  or 

his  estate  or  other  beneficiaries  through  accident  or  health  insurance 
or  under  workmen's  compensation  acts  as  compensation  for  personal 
injuries  or  sickness  are  excluded  from  the  gross  income  of  the  insured, 
his  estate  and  other  beneficiaries.  Any  damage  recovered  by  suit 
or  agreement  on  account  of  such  injuries  or  sickness  are  similarly 
excluded  from  the  gross  income  of  the  individual  injured  or  sick, 
or  of  his  estate  or  other  beneficiaries  entitled  to  receive  such  damages. 
Amounts  received  from  any  allotments,  family  allowances,  compen- 
sation, or  death  or  disability  insurance  payable  under  the  War  Risk 
Insurance  Act  of  September  2,  1917,  as  amended,  are  excluded  from 
gross  income.     (Art.  72.) 

"Naval  or  military  forces"  defined. — ■ 

Law.    Section  350 3.  The  words  "military  or  naval  forces 

of  the  United  States"  include  the  marine  corps,  the  coast  guard,  the 
army  nurse  corps,  female,  and  the  navy  nurse  corps,  female,  but  this 
shall  not  be  deemed  to  exclude  other  units  otherwise  included  within 
such  words 


"Reg.  45,  Art.  72. 

lsFor  definition  of  "military  or  naval  forces,"  see  page  39. 
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Gifts16  and  inheritances  exempt. — 

Law.    Section  359.    The  term  "gross  income" :  .  .  .  . 

2.    Does  not  include 

c.  The  value  of  property  acquired  by  gift,  bequest,  devise  or 
descent  (but  the  income  from  such  property  shall  be  included  in  gross 
income) 

Regulation.  Money  and  real  or  personal  property  received  as 
gifts,  or  received  under  a  will  or  under  statutes  of  descent  and  dis- 
tribution, are  exempt  from  tax,  although  the  income  therefrom  de- 
rived from  investment,  sale  or  otherwise  is  not An  amount  of 

principal  paid  under  a  marriage  settlement  is  a  gift (Art.  73.) 

When  a  so-called  pension  is  a  gift. — The  federal  au- 
thorities at  first  held  pensions  from  the  Carnegie  Foundation 
taxable,  but  later  held  them  to  be  gifts  and,  as  such,  not  tax- 
able. 

Ruling.  Upon  reconsideration  of  the  opinion  submitted  by  you 
upon  the  above  named  subject  and  the  last  opinion  of  the  solicitor 
of  internal  revenue  on  this  subject,  this  office  rules  that  pensions  or 
retirement  allowances  made  to  teachers  or  to  the  widows  of  teachers 
by  the  Carnegie  Foundation  for  the  Advancement  of  Teaching,  do  not 
constitute  taxable  income  under  the  state  income  tax  law,  whether 
paid  to  a  resident  or  to  a  non-resident.  (Letter  to  Root,  Clark,  Buck- 
ner  &  Howland,  New  York,  N.  Y.,  signed  by  Mark  Graves,  Director, 
by  I.  Sack,  Assistant  Director,  Chief,  Audit  Division,  and  dated 
October  21,  1920.) 

Teachers'  pensions  in  the  city  of  New  York  not 
taxable.17 — The  Attorney-General  has  held  pensions  of 
school  teachers  in  the  city  of  New  York  to  be  non-taxable,  on 
the  ground  that  under  the  New  York  charter,  which  is  a  spe- 
cial act,  such  pensions  were  exempt  from  tax,  and  the  provi- 
sions of  the  charter  were  not  repealed  by  the  tax  law,  which  is 
also  a  special  act. 

Bonus  from  state  or  federal  government  exempt. — 

Ruling.  Replying  to  your  inquiry  of  January  6,  you  are  advised 
that  payments  of  War  Service  Gratuities  are  held  to  be  gifts  from 
the  governments  by  which  they  are  paid  and  therefore  exempt  from 

wFor  taxability  to  donor  of  appreciation  in  value  of  gift,  see  page  201, 
"See  page  226  regarding  pension  receipts, 
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taxation  under  the  provisions   of  the  personal  income,  tax   law  of 
New  York.     (Official  ruling,  dated  Jan.  9,  1920.) 

All  interest  on  obligations  of  United  States  and  its  posses- 
sions exempt. — 

Law.    Section  359.    The  term  "gross  income" :  .  .  .  . 
2.  Does  not  include  .... 

d.  Interest  upon  the  obligations  of  the  United  States  or  its  posses- 
sions; .... 

This  simplifies  the  procedure  under  the  state  law  as  com- 
pared with  the  federal  law.  All  such  interest  is  exempt  and 
is  not  included  in  computing  net  income.  It  will  be  recalled 
that  the  federal  government  taxes  the  interest  on  some  of  its 
loans.  The  amount  of  non-taxable  income  must,  however,  be 
reported.18 

Interest  on  farm  loan  bonds  exempt. — 

Law.    Section  359.    The  term  "gross  income" :  .  .  .  . 

2.  Does  not  include  .... 

d.  Interest  upon  ....  securities  issued  under  the  provisions  of 
the  federal  farm  loan  act  of  July  seventeen,  nineteen  hundred  and 
sixteen;  .... 

Interest    on    bonds    of    war    finance    corporation 

EXEMPT. 

Law.     Section  359.    The  term  "gross  income" :  .  .  .  . 
2.  Does  not  include  .  *.  .  . 

d.  Interest  upon  ....  bonds  issued  by  the  war  finance  corpora- 
tion;19 .... 

Interest  on  obligations  of  the  state  of  New  York  and  its 

"political  subdivisions"  exempt. — 

Law.     Section  359.    The  term  "gross  income" :..'.. 
2.  Does  not  include  ..... 

d.  Interest  upon  ....  the  obligations  of  the  state  of  New  York 
or  of  any  municipal  corporation  or  political  subdivision  thereof ;  .  .  .  . 


"Item  10,  page  1,  form  201 ;  also  instruction  E,  page  1  of  instructions. 

"Interest  on  $5,000  principal  amount  of  bonds  of  the  War  Finance 
Corporation  and  all  interest  on  Farm  Loan  bonds  is  exempt  under  the 
federal  procedure. 
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"Political  subdivision"  defined.— 

Regulation The  term  ''political  subdivision''  denotes  any 

division  of  the  State  made  by  the  proper  authorities  thereof  acting 
within  their  constitutional  powers  for  the  purpose  of  carrying  out  a 
portion  of  those  functions  of  the  State  which  by  long  usage  and  the 
inherent  necessities  of  government  have  always  been  regarded  as 
public.  Political  subdivisions  of  the  State,  within  the  meaning  of 
the  exemption,  include  special  assessment  districts  so  created,  such 
as  road,  water,  sewer,  gas,  light,  drainage,  school  and  similar  districts 
and  divisions.  The  purchase  by  the  State  or  any  political  subdivision 
thereof  of  property  subject  to  a  mortgage  does  not  render  the  debt 
an  obligation  of  the  State,  or  of  such  political  subdivision,  and  the 
interest  upon  it  does  not  become  exempt  from  taxation,  whether  or 
not  the  purchaser  assumes  the  payment  of  the  debt.     (Art.  74.) 

It  is  to  be  noted  that  interest  on  the  obligations  of  other 
states  and  their  subdivisions,  although  exempt  under  the  fed- 
eral law,20  are  taxable  under  the  New  York  law. 

Interest  on  investments  on  which  "investment  tax"  has 

been  paid  is  exempt. — 

Law.     Section  359.    The  term  "gross  income'' :  .  .  .  . 
2.  Does  not  include  .... 

d.  Interest  upon  ....  investments  upon  which  the  tax  provided 
for  in  section  three  hundred  and  thirty-one21   of  this  chapter22  has 


"Federal  law,  section  213    (b-4). 

"'Section  331,  article  XV  reads : 

Payment  of  tax  on  investments. — "After  this  article  takes  effect, 
any  person  may  take  or  send  to  the  office  of  the  comptroller  of  this 
state  any  investment,  ind  may  pay  to  the  state  a  tax  at  the  rate  of  twenty 
cents  per  year  on  each  one  hundred  dollars  or  fraction  thereof  of  the 
face  value  of  such  investment  for  one  or  more  years  not  exceeding  five, 
under  such  regulations  as  the  comptroller  may  prescribe,  and  the  comp- 
troller shall  thereupon  affix  stamps  hereinafter  provided  for,  to  such  in- 
vestment, which  stamps  shall  be  duly  signed,  by  the  comptroller  or  his 
duly  authorized  representative  and  dated  as  of  the  date  of  the  payment 
of  such  tax.  The  comptroller  shall  keep  a  record  of  such  investment 
together  with  the  name  and  address  of  the  person  presenting  the  same 
and  the  date  of  payment  of  the  tax. 

"All  such  investments  shall  thereafter  be  exempt  from  all  taxation 
in  the  state  or  any  of  the  municipalities  or  local  divisions  of  the  state 
except  as  provided  in  sections  twenty-four  to  twenty-four-g,  both  inclu- 
sive, one  hundred  and  eighty-seven,  one  hundred  and  eighty-eight  and 
one  hundred  and  eighty-nine  of  this  chapter,  and  in  articles  ten  and  twelve 
of  this  chapter,  for  the  period  of  years  from  the  payment  of  such  tax 
for  which  such  tax  shall  have  been  paid  and  such  stamps  affixed." 

^All  of  article  XV  of  the  tax  law,  as  amended,  of  which  section  331 
was  a  part,  was  repealed  by  chapter  646  of  the  Laws  of  1920,  effective 
May  10,  1920. 
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heretofore  been  paid  since  June  first,  nineteen  hundred  and  seventeen, 
during  the  period  of  years  for  which  such  tax  shall  have  been  paid. 

The  "investment  tax"  was  a  special  tax  (20  cents  on  each 
$100  or  fraction  thereof  of  the  face  value  of  the  investment 
for  each  year  of  exemption,  not  exceeding  five),  payment  of 
which  exempted  the  investment  for  a  limited  period  from  per- 
sonal property  tax  in  the  state  of  New  York. 

Exemption  could  be  secured  for  one  or  more  years,  not 
exceeding  five,  from  date  of  payment  of  the  tax,  at  any  time 
after  June  1,  1917,  when  the  investment  tax  law  became 
effective. 

It  was  necessary  to  present  the  "investment"  to  the  Comp- 
troller "who  shall  affix  stamps  of  the  proper  denominations, 
equal  in  face  value  to  the  amount  of  tax  paid,  to  the  invest- 
ment, and  shall  cancel  the  same  by  the  seal  of  his  office  or  by 
such  other  canceling  device  as  he  may  prescribe."      (Section 

332-) 

The  definition23  of  "investment"  in  the  law  included  any 
bond,  etc.,  forming  part  of  a  series  of  similar  bonds,  payable 
one  year  or  more  from  their  date  of  issue  either  secured  or 
unsecured,  but  not  including : 


^Section  330,  article  XV,  reads : 

Definitions. — "The  word  'investments,'  as  used  in  this  article,  shall 

include : 

"Any  bond,  note,  debt,  debenture,  equipment  bond  or  note,  or  written 
or  printed  obligation,  forming  part  of  a  series  of  similar  bonds,  notes, 
debts,  debentures,  written  or  printed  obligations,  which  by  their  terms  are 
payable  one  year  or  more  from  their  date  of  issue  and  which  are  either 
secured  by  a  mortgage,  pledge,  deposit,  or  deed  of  trust,  of  real  or  per- 
sonal property,  or  both,  or  which  are  not  secured  at  all ;  excepting  bonds  of 
this  state  or  any  civil  division  thereof  and  such  bonds,  notes,  debts,  de- 
bentures, written  or  printed  obligations,  which  are  secured  by  a  deed  of 
trust  or  mortgage  recorded  in  the  state  of  New  York  on  real  property 
situated  wholly  within  the  state  of  New  York;  excepting  also  such  bonds, 
notes,  debts,  debentures,  written  or  printed  obligations  held  as  collateral 
to  secure  the  payment  of  investments  taxable  under  this  article  or  of 
bonds  taxable  under  article  eleven  of  this  chapter;  and  excepting  also 
such  proportion  of  a  bond,  note,  debt,  debenture  or  written  or  printed 
obligation,  secured  by  deed  of  trust  or  mortgage  recorded  in  the  state 
of  New  York  of  property  or  properties  situated  partly  within  and  partly 
without  the  state  of  New  York  as  the  value  of  that  part  of  the  mortgaged 
property  or  properties  situated  within  the  state  of  New  York  shall  bear 
to  the  value  of  the  entire  mortgaged  property  or  properties." 
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i.  Bonds  of  the  state  of  New  York  or  of  any  civil  divi- 
sion thereof. 

2.  Obligations  secured  by  a  deed  of  trust  or  mortgage, 

recorded  in  the  state  of  New  York,  on  real  prop- 
erty situated  wholly  within  the  state. 

3.  Obligations  held  as  collateral  to  secure  the  payment 

of  investments  taxable  under  this  article  or  bonds 
taxable  under  the  mortgage  tax  law. 

4.  Such  proportion  of  the  obligation  secured  by  deed  of 

trust  or  mortgage  on  property  situated  partly  within 

and  partly  without  the  state  of  New  York,  as  the 

value  of  the  mortgaged  property  situated  within  the 

state  of  New  York  bears  to  the  value  of  the  entire 

mortgaged  property. 

Prior  to  the  enactment  of  the  investment  tax  law  referred 

to  above,  the  secured  debts  tax  law  and  the  mortgage  tax  law 

provided  exemption  from  taxation  by  payment  of  a  certain 

sum.     Taxpayers  relied  on  the  provisions  of  these  laws  and 

made  the  payments  necessary  to  exempt  such  securities.    The 

investment  tax  law  was  enacted  in  191 7,  requiring  payments 

as   outlined  in  the   preceding  paragraphs,   but  limiting   the 

exemption  to  five  years. 

Section  359  of  the  personal  income  tax  law  quoted  above, 
in  its  enumeration  of  items  not  included  in  gross  income, 
specifies  interest  on  investments  which  have  paid  the  tax  re- 
quired under  the  investment  tax  law,  but  no  mention  is  made 
of  those  investments  which  were  exempted  under  the  previous 
secured  debts  law  nor  of  the  investments  exempted  under 
the  mortgage  tax  law. 

The  legislators  have  been  severely  criticized  for  failing  to 
apply  the  exemption  in  section  359  to  investments  other  than 
those  under  the  investment  tax  law,  and  it  has  been  alleged 
that,  in  fact,  the  promise  made  by  the  state  of  exemption  from 
taxation  is  a  "mere  scrap  of  paper"  to  anyone  who  paid  his 
tax  in  good  faith  prior  to  June  1,  191 7." 

"Wall  Street  Journal,  May  26,  1919. 
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The  following  ruling  by  the  Attorney-Genesal  relates  the 
history  of  these  laws  and  sets  forth  the  position  of  the  state 
as  to  the  limitations  of  the  exemption. 

Ruling.  In  accordance  with  your  oral  request  I  have  considered 
the  question :  Is  any  income  tax  payable  upon  the  income  derived  from 
mortgages  on  which  the  mortgage  tax  has  been  paid  under  Article 
XI  of  the  Tax  Law,  or  secured  debts  upon  which  the  tax  was  paid 
under  former  Article  XV  of  the  Tax    Law? 

Under  §251  of  the  Tax  Law,  mortgages  on  real  property  taxed 
by  Article  XI  "shall  be  exempt  from  other  taxation  by  the  State  .... 
except" — specified  parts  of  the  Tax  Law.  Under  former  §334  of 
the  Tax  Law  secured  debts  (as  defined  in  former  §330)  upon  which 
the  tax  was  paid,  became  exempt  "from  all  taxation  in  the  State 
except"  specified  sections.  Under  the  present  §331,  investments 
(as  defined  in  §330)  upon  which  the  investment  tax  is  paid,  became 
similarly  exempted.  These  exemptions  were  provided  for  in  the 
statutes  at  different  times  to  encourage  the  voluntary  payment  of 
taxes  upon  personal  property  on  which  it  was  always  very  easy  to 
avoid  local  taxation.  The  consideration  for  the  exemption  varied 
in  the  three  statutes.  Under  the  Mortgage  Tax  Law  (Article  XI) 
by  payment  of  fifty  cents  upon  one  hundred  dollars  of  principal  debt, 
a  perpetual  exemption  for  that  debt  was  secured.  Under  the  Se- 
cured Debt  Tax  Law  (Article  XV  of  the  Tax  Law)  as  originally 
enacted  (Laws  1911,  Chap.  802),  on  payment  of  fifty  cents  on  each 
hundred  dollars,  a  perpetual  exemption  was  secured.  This  article 
was  amended  (Laws  1915,  Chap.  465)  raising  the  price  of  exemption 
to  seventy-five  cents  on  the  hundred  dollars  and  cutting  down  the 
exemption  to  five-  years.  A  new  article  under  the  same  title  was  sub- 
stituted (Laws  1916,  Chap.  261)  but  the  tax  remained  at  the  rate 
of  seventy-five  cents  on  each  hundred  dollars,  and  the  exemption 
remained  fixed  at  five  years.  The  present  Investment  Tax  Law  took 
the  place  of  the  Secured  Debt  Tax  Law  as  Article  XV  of  the  Tax 
Law  (Laws  of  1917,  Chap.  700)  and  investments  as  defined  may 
pay  a  voluntary  tax  of  twenty  cents  on  the  hundred  dollars  for  each 
year  (not  exceeding  five)  and  exemption  is  secured  for  the  number  of 
years  the  tax  is  paid. 

I  think  the  fact  that  persons  paying  under  the  Mortgage  Tax 
Law  and  the  former  Secured  Debt  Tax  Law  got  much  more  for 
their  money  than  those  who  paid  after  June  1,  1917,  under  the 
Investment  Tax  Law,  must  have  been  in  the  minds  of  the  framers 
of  the  Income  Tax  Law,  when  §359,  paragraph  2  (d),  was  made 
to  exempt  from  the  income  tax,  by  excluding  from  the  definition 
of  gross  income,  the  income  from  investments  upon  which  the  tax 
has  been  paid  since  June  1,  1917,  under  the  Investment  Tax  Law, 
while  at  the  same  time  the  income  from  mortgages  and  the  income 
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from  secured  debts  were  left  unmentioned  in  the  category  of  ex- 
empt property. 

The  fact  that  the  legislature  specifically  mentioned  as  ex- 
empt the  income  from  one  class  of  exempt  property  and  omitted 
to  exempt  the  income  from  two  other  classes,  indicates  that  it  was 
not  the  legislative  intention  that  the  two  latter  should  have  the 
benefit  of  the  exemption.  The  rule  of  statutory  construction  inclusio 
unius  est  exclusio  altefius  controls  and  I  must  construe  the  statute 
just  as  if  the  legislature  had  expressly  stated  that  it  did  not  intend 
to  exempt  from  the  Income  Tax  income  from  mortgages  or  secured 
debts. 

The  exemption  granted  by  the  mortgage  tax  was  an  exemp- 
tion from  other  taxation  of  the  mortgage  and  the  debts  and  ob- 
ligations secured  thereby  and  the  paper  writings  evidencing  the 
same  (Tax  Law  §251)  and  the  exemption  granted  by  the  secured 
debt  tax  was  an  exemption  of  the  secured  debts  upon  which  the 
tax  was  paid  (Tax  Law  former  §331).  The  exemption  of  a  mort- 
gage and  the  exemption  of  a  secured  debt  are  not  necessarily  the 
exemption  of  income  derived  therefrom  any  more  than  the  ex- 
emption of  a  farm  implies  the  exemption  of  the  income  derived 
therefrom.  The  fact  that  income  taxes  have  been  rather  rare  in 
this  country  results  in  a  dearth  of  authorities  on  this  special  sub- 
ject, but  I  have  no  doubt  that  the  courts  will  hold  that  in  taxing 
income  from  secured  debts  or  from  mortgages,  the  State  has  not 
violated  its  contract  not  to  tax  those  debts  or  those  mortgages. 
The  Supreme  Court  of  North  Carolina  many  years  ago  held  that 
the  exemption  of  bank  stock  from  other  than  a  fixed  tax  did  not 
prevent  the  levying  of  an  income  tax  upon  the  dividends  which 
might  be  paid  to  shareholders.  (State  v.  Petway  2  Jones  Eq.  596.) 
WJien  a  dividend  is  paid  on  stock  or  interest  is  paid  on  a 
mortgage,  it  ceases  to  be  part  of  the  obligation  and  becomes  cash 
in  the  hands  of  the  recipient  and  as  such  is  taxable  as  income  at  the 
will  of  the  legislature.  Under  the  Federal  Income  Tax  Law  a 
firm  of  exporters  relied  on  the  provision  of  the  United  States 
Constitution  that  "no  tax  or  duty  shall  be  laid  on  articles  exported 
from  any  state"  as  the  basis  of  their  claim  that  their  income  from 
exports  was  immune.  The  United  States  Supreme  Court  pointed 
out  that  an  income  tax  laid  generally  on  net  income  did  not  violate 
the  constitutional  provisions,  because  it  affected  a  net  income  de- 
rived from  the  business  of  exporting.  The  court  said:  "It  is 
not  laid  on  income  from  exportation  because  of  its  sources  or  in 
a  discriminative  way,  but  just  as  it  is  laid  on  other  income.  The 
words  of  the  act  are  'net  income  arising  or  accruing  from  all  sources.' 
There  is  no  discrimination.  At  most,  exportation  is  affected  only 
indirectly  and  remotely.  The  tax  is  levied  after  exportation  is 
completed,  after  all  expenses  are  paid  and  losses  adjusted,  and  after 
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the  recipient  of  the  income  is  free  to  use  it  as  he  chooses."  (Peck 
&  Company  v.  Lowe,  247  U.  S.  165-174.) 

It  seems  to  me  that  the  logic  in  the  question  before  me  is  similar. 
The  individual  is  taxed  on  his  income  from  all  sources  and  an  ex- 
emption granted,  to  a  mortgage  or  a  secured  debt  does  not  cover  the 
same  property. 

I  am  strengthened  in  this  construction  of  the  statute  by  the 
well  settled  rule  that  exemption  statutes  will  be  construed  most 
strictly  against  persons  claiming  their  benefit  and  that  neither  the 
right  of  taxation  nor  any  other  power  of  sovereignty  which  the 
community  have  an  interest  in  preserving  undiminished,  will  be 
held  to  be  surrendered,  unless  the  intention  to  surrender  is  mani- 
fested in  words  too  plain  to  be  mistaken. 

In  sum,  it  is  my  opinion  that  the  income  from  mortgages  and 
"secured  debts,"  not  being  specifically  exempted  as  is  the  income 
from  "investments,"  remains  subject  to  the  income  tax  and  may  not 
be  excluded  in  the  computation  of  gross  income.  (Attorney-Gen- 
eral's Income  Tax  Letter  No.  8,  dated  June  19,  1919.) 

Investment  tax  must  have  been  paid  between  June 

1,  1917,  and  May  14,  1919. — 

Regulation.  Among  income  exempt  from  tax  is  interest  upon 
....  investments  upon  which  the  tax  provided  for  in  section  331 
of  the  Tax  Law  has  been  paid  between  June  1,  1917,  and  May  14,  1919, 
during  the  period  of  years  for  which  such  tax  shall  have  been  paid. 
However,  the  income  from  securities  (1)  upon  which  the  investment 
tax  was  paid  after  May  14,  1919,  or  (2)  upon  which  the  secured  debt 
tax  or  the  mortgage  tax  was  paid,  is  not  exempt (Art.  74.) 

June  1,  191 7,  is  the  date  of  the  enactment  of  the  investment 
tax  law,  and  May  14,  1919,  is  the  date  of  the  enactment  of  the 
personal  income  tax  law. 

The  effect  of  the  above  regulation  in  an  actual  case  is 
shown  by  the  following: 

Ruling.  Answering  your  inquiry  of  March  6,  you  are  advised 
that  a  person  owning  a  New  York  Central  20  year  $1,000  6%  con- 
vertible bond  on  which  the  Investment  Tax  was  paid  September  24, 
1918,  for  the  period  of  one  year  will  report  as  income  for  1919,  the 
amount  of  $6.00,  that  being  the  amount  of  interest  which  accrued 
between  September  24,  1919  and  November  1,  1919,  the  date  on 
which  the  coupon  for  six  months'  interest  became  due  and  payable. 
(Letter  to  David  W.  Swain,  New  York,  N.  Y.,  signed  by  Eugene  M. 
Travis,  Comptroller,  by  Mark  Graves,  Director,  Income  Tax  Bureau, 
and  dated  March  8,  1920.) 
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Certain  dividends  exempt. — The  state  law,  like  the  fed- 
eral,25 exempts  the  following  classes  of  dividends : 

Federal  land  bank  and  national  farm  loan  asso- 
ciation DIVIDENDS  EXEMPT. 

Regulation.  The  income  derived  from  dividends  on  stock  of 
Federal  land  banks  and  national  farm  loan  associations  and  from 
interest  on  farm  loan  bonds  is  excluded  from  gross  income.  (Art. 
750 

Federal  reserve  bank  dividends. — 

Regulation.  The  dividends  received  on  the  stock  of  federal 
reserve  banks  are  excluded  from  gross  income.  Dividends  paid  by 
member  banks,  however,  are  treated  like  dividends  of  ordinary  cor- 
porations.   (Art.  76.) 

Compensation  of  federal  employees. — In  conformity  with 
the  theory  of  not  taxing  the  "instrumentalities"  of  another 
sovereign,  the  state  exempts  all  compensation  received  from 
the  federal  government.  It  must  be  remembered,  however, 
that  compensation  of  state  officers  and  employees,  although 
exempt  under  the  federal  law,  is  taxable  under  the  state  law. 
The  state  exempts  all  income  of  army  and  navy  officers,  while 
the  federal  law  taxes  all  in  excess  of  $3,500  per  annum.26 

Law.     Section  359.    The  term  "gross  income":  .... 

2.  Does  not  include  .... 

f.  Salaries,  wages  and  other  compensation  received  from  the 
United  States  of  officials  or  employees  thereof,  including  persons  in 
the  military  or  naval  forces  of  the  United  States 

Regulation.  Salaries,  wages  and  other  compensation  received 
from  the  United  States  by  officials  or  employees  thereof,  whether  in 
a  civilian  capacity  or  in  the  military  or  naval  service,  including  the 
fees  and  commissions  of  receivers  and  referees  appointed  by  Federal 
courts,  are  exempt  from  taxation  and  should  be  excluded  from  gross 
income.  Salaries,  wages  and  other  compensation  of  persons  engaged 
in  the  operation  of  railroads,  telegraphs,  telephones  and  cables  during 
the  period  of  Federal  control  and  operation  are  regarded  as  paid 
by  the  United  States,  and  likewise  exempt  from  taxation.    The  amount 


'"Reg.  45,  Arts.  75,  76. 
^Federal  law,  section  213   (b-8). 
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received  must,  however,  be  reported  on  the  return  of  income.     (Art. 
78.) 

Under  the  federal  law,27  compensation  not  in  excess  of 
$3,500  per  annum  for  active  service  during  the  present  war  is 
exempt. 

Compensation  of  receivers  and  referees  in  bank- 
ruptcy exempt.— It  is  to  be  noted  that  article  78  quoted 
above  specifically  exempts  "fees  and  commissions  of  receivers 
and  referees  appointed  by  Federal  courts." 

Ruling.  Answering  specifically  the  inquiry  raised  in  your 
letter,  you  are  advised  that  the  compensation  received  by  a  receiver 
or  trustee  in  bankruptcy  from  the  bankrupt  estate,  is  not  subject  to 
taxation  under  the  personal  income  tax  law.  (Letter  to  Lybrand, 
Ross  Bros.  &  Montgomery,  signed  by  Mark  Graves,  Director,  Income 
Tax  Bureau,  dated  February  3,  1920.) 

Such  compensation,  however,  is  taxable  under  the  federal 
rulings.28 

Compensation  of  employees  of  railroads,  tele- 
graphs, telephones  and  cables. — The  Attorney-General 
has  held29  that  "the  earnings  during  the  time  of  control  and 
operation  by  the  United  States  of  employees  of  telephone  and 
telegraph  lines,  cables  and  railroads  are  excluded  from  gross 
income." 

Salaries  of  employees  of  the  Pullman  Company  during 
federal  control  have  been  held  to  be  exempt.30  But  compensa- 
tion of  an  attorney  receiving  a  fee  or  retainer  from  a  railroad, 
if  such  attorney  was  not  a  "member  of  the  legal  staff  of  the 
railroad,"  was  held  to  be  taxable.31 

A  definite  statement  differentiating  between  the  roads 
under  federal  control  and  those  not  so  controlled  is  contained 
in  the  following : 


"Section  213   (b-8). 

^See  Income  Tax  Procedure,  1921,  page  297. 

20 Attorney-General's  Income  Tax  Letter  No.  6,  dated  June  10,  1919. 
""Official  ruling,  November  18,  1919. 

"Letter  to  the  Corporation  Trust  Company  signed  by  Mark  Graves, 
Director,  Income  Tax  Bureau,  dated  January  30,  1920, 
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Ruling.  The  attorney-general  has  ruled  that  officers  and  em- 
ployees of  railroads  which  were  taken  over  by  the  United  States 
Railroad  Administration  and  whose  compensation  was  paid  by  the 
director-general  of  railroads,  are  officers  or  employees  of  the  United 
States  within  the  meaning  of  the  New  York  State  income  tax  law, 
and  their  compensation  as  such  officers  or  employees,  during  the 
period  of  federal  control,  is  exempt  from  taxation  under  the  New 
York  law. 

Your  attention  is  called,  however,  to  the  fact  that  this  refers 
only  to  (a)  officers  and  employees  of  railroads  taken  over  by  the 
Railroad  Administration,  and  (b)  to  compensation  paid  by  the 
Railroad  Administration  to  such  officers  and  employees.  It  does  not 
relate  to  the  officers  and  employees  of  roads  not  taken  over  by  the 
Railroad  Administration,  or  to  compensation  paid  to  the  corporate 
officers  and  employees  by  the  railroad  company  and  not  by  the 
director-general. 

It  follows,  therefore,  that  any  compensation  paid  to  officers  and 
employees  from  the  corporate  funds  of  a  railroad  corporation  whose 
properties  were  taken  over  by  the  Railroad  Administration,  and  all 
compensation  paid  to  officers  and  employees  of  other  railroads,  is 
subject  to  tax. 

Railroads  which  were  not  taken  over  by  the  Government  will 
be  required  to  file  returns  of  information  concerning  all  payments  of 
salaries  and  wages  in  the  same  manner  as  are  other  employers. 
Railroads  which  were  under  federal  control  will  be  required  to  file 
a  return  of  information  concerning  all  payments  of  salaries  and 
wages  not  paid  by  the  Railroad  Administration. 

May  I  suggest  that  you  advise  your  employees  and  officers  con- 
cerning their  taxability  under  the  New  York  State  income  tax  law? 
I  shall  be  glad  to  give  you  any  further  information  on  the  subject 
that  you  may  desire.  (Circular  letter  to  railroads  operating  or 
having  any  office  within  the  state  of  New  York,  signed  by  Comptroller 
Eugene  M.  Travis,  and  dated  March  2,  1920.) 

Compensation  received  from  corporations  whose 
stock  is  owned  by  the  United  States.— The  Attorney- 
General  has  ruled32  that  compensation  paid  by  corporations 
whose  stock  is  owned  by  the  United  States  is  to  be  regarded  as 
if  received  from  any  ordinary  corporation  and  is,  therefore, 
taxable.  The  "corporate  fiction"  is  not  to  be  disregarded  in 
such  cases.  The  corporations  specifically  mentioned  are : 
United  States  Shipping  Board  Emergency  Fleet  Corporation, 


a3  Attorney-General's  Income  Tax  Letter  No.  17,  dated  February  3,  1920. 
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United  States  Housing  Corporation,  United  States  Food  Ad- 
ministration Grain  Corporation,  United  States  Sugar  Equaliza- 
tion Board,  Inc.,  De  La  Vergne  Machine  Company. 

Ruling Care  should  be  taken  to  distinguish  between  de- 
partments of  the  government  and  their  employees  and  these  corpora- 
tions. The  United  States  Shipping  Board  and  the  United  States 
Food  Administration  are  departments  of  the  Government,  and  their 
members  and  employees  are  officials  and  employees  of  the  United 
States.  But  the  United  States  Shipping  Board  Emergency  Fleet 
Corporation  and  the  United  States  Food  Administration  Grain  Cor- 
poration are  distinct  persons.  In  any  given  case,  care  should 
be  taken  to  make  sure  whether  the  employee  is  an  employee  of  the 
Government,  exempted  as  to  his  salary,  or  an  employee  of  the  Cor- 
poration, and  taxable.  (Attorney-General's  Income  Tax  Letter  No. 
17,  dated  February  3,  1920.) 

Compensation  of  certain  state  officers  exempt. — Following 
the  decision  by  the  United  States  Supreme  Court33  that  the 
salaries  of  federal  judges  and  the  President  of  the  United 
States  could  not  be  taxed  because  the  federal  Constitution  pro- 
hibited any  diminution  of  such  salaries  during  continuance  in 
office,  the  Attorney-General  has  ruled  that  the  "state  income 
tax  should  not  be  levied  against  the  salaries  of  officers  pro- 
tected by  .  .  .  the  Constitution." 

• 

Ruling.  The  officers  so  protected  include  the  Secretary  of  State, 
the  Comptroller,  the  State  Treasurer,  the  Attorney  General,  the  State 
Engineer  and  Surveyor,  the  Superintendent  of  Public  Works,  the 
three  Assistant  Superintendents  of  Public  Works,  the  Superinten- 
dent of  State  Prisons,  the  Clerks  of  the  Court  of  Appeals  and  the 
Appellate  Divisions  of  the  Supreme  Court,  and  the  County  Judges 
and  Surrogates.  This  list  is  not  exclusive.  There  may  be  others 
whom  I  have  overlooked  in  a  hasty  examination  of  the  Constitution. 
(Attorney-General's  Income  Tax  Letter  No.  38,  dated  August  30, 
1920.) 

The  Attorney-General  of  the  state  has  also  followed  with 
respect  to  state  officers  the  opinion  of  the  United  States  Attor- 
ney-General, who  ruled  that  judges  appointed  since  the  enact- 
ment of  the  tax  law  are  taxable. 


"Evans  v.  Gore,  253  U.  S.  245. 
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Income  of  states,  etc.,  from  public  utilities,  etc.,  exempt. — 

The  state  law  has  no  provision  similar  to  that  in  the  federal34 
law  exempting  the  income  derived  from  a  public  utility  accru- 
ing to  a  state,  but  the  Comptroller  has  issued  the  following 
regulation  which  is  identical  with  the  federal  regulation.35 

Regulation.  In  the  case  of  a  public  utility  acquired,  constructed, 
operated  or  maintained  by  a  taxpayer  under  contract  with  any  State, 
Territory,  or  political  subdivision  thereof,  or  with  the  District  of 
Columbia,  containing  an  agreement  that  a  portion  of  the  net  earnings 
of  such  public  utility  shall  be  paid  to  the  State,  Territory  or  political 
subdivision  thereof,  or  the  District  of  Columbia,  the  amount  so  paid 
may  be  deducted  by  the  taxpayer  as  a  necessary  expense  in  transacting 
business.     (Art.  124.) 

The  above  regulation  permits  the  amount  paid  to  the  state 
to  be  deducted  from  gross  income.  However,  any  profit  re- 
ceived by  the  contractor  from  a  governmental  agency  is  tax- 
able. 

Regulation.  Any  profit  received  from  the  United  States,  a 
State  or  political  subdivision  thereof  by  an  independent  contractor 
is  taxable  income.     (Art.  22.) 

Income  of  foreign  ambassadors  and  ministers  exempt. — 
There  is  no  specific  provision  in  the  state  law  similar  to  that 
in  the  federal  law36  providing  for  the  exemption  of  income  of 
foreign  governments,  but  the  following  regulation  resembles 
the  federal  ruling  on  this  point.37 

Regulation.  The  income  of  foreign  ambassadors  and  ministers 
from  investments  in  bonds  and  stocks  and  from  interest  on  bank 
balances,  and  the  fees  of  foreign  consuls-general,  consuls,  vice-con- 
suls-general, vice-consuls,  deputy  consuls-general,  deputy  consuls  and 
consular  agents,  who  are  not  citizens  of  the  United  States,  are 
excluded  from  gross  income,  but  income  of  such  foreign  officials 
from  any  business  carried  on  by  them  in  the  State  of  New  York 
would  be  taxable.  The  compensation  of  citizens  of  the  United  States 
who  are  officers  or  employees  of  a  foreign  government  is,  however, 
not  exempt  from  tax.     (Art.  77.) 


"Federal  law,  section  213   (b-7). 
8BReg.  45,  Art.  84. 
"Federal  law,  section  213   (b-5). 
"'Reg.  45,  Art.  83. 
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Alimony  or  separation  allowance  not  taxable. — 

Regulation Neither  alimony  nor  an  allowance  based  on  a 

separation    agreement   is   included   in    gross    income,    nor    are   they 
allowable  deductions.     (Art.  73.) 

Profits  from  sale  of  vessels  not  exempted  by  state. — Under 
section  23,  paragraph  2,  of  the  Merchant  Marine  Act,  approved 
June  5,  1920,  proceeds  of  sale  of  certain  vessels  are  exempt 
from  federal  income  taxes,  but  there  is  no  provision  exempting 
the  profits  on  such  sales  from,  state  income  tax. 

Income  received  by  officers  of  religious  denominations  and 
by  certain  institutions  exempt. — 

Law.     Section  359.    The  term  "gross  income" :  .  .  .  . 

2.  Does  not  include  .... 

g.  Income  received  by  any  officer  of  a  religious  denomination  or 
by  any  institution,  or  trust,  for  moral  or  mental  improvement,  relig- 
ious, bible,  tract,  charitable,  benevolent,  fraternal,  missionary,  hospital, 
infirmary,  educational,  scientific,  literary,  library,  patriotic,  historical  or 
cemetery  purposes,  or  for  the  enforcement  of  laws  relating  to  children 
or  animals,  or  for  two  or  more  of  such  purposes,  if  such  income  be 
used  exclusively  for  carrying  out  one  or  more  of  such  purposes;  but 
nothing  herein  shall  be  construed  to  exempt  the  fees,  stipends,  per- 
sonal earnings  or  other  private  income  of  such  officer  or  trustee. 

This  section  of  the  state  law  is  analogous  to  the  provi- 
sions of  the  federal  law38  exempting  "non-profit-making" 
organizations.  The  state  law,  however,  is  more  inclusive, 
taking  in  a  wider  range  of  quasi-public  activities,  provided  the 
income  is  applied  to  such  purposes.  It  also  specifically  exempts 
the  income  (with  the  exception  stated  in  the  law)  of  officers 
of  religious  denominations,  a  provision  not  found  in  the  fed- 
eral statute. 

Ruling.  In  accordance  with  your  oral  request  I  have  considered 
the  question : 

Just  what  is  excluded  from  gross  income  under  Tax  law  Section 
359,  paragraph  2,  subdivision  g? 


"Federal  law,  section  231. 
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This  subdivision  has  seemed  ambiguous  to  a  number  of  people 
who  have  raised  the  question  of  whether  officers  of  religious  de- 
nominations were  completely  exempted  by  it,  whether  it  applied  to 
officers  of  institutions  and  trusts,  and  whether  institutions  must  be 
organized  for  one  or  more  of  the  purposes  mentioned. 

It  seems  to  me  that  all  ambiguity  disappears  if  we  separate  the 
sentence  into  its  proper  clauses,  thus: 

( i )  "Income  received 

(2)  by  any  officer  of  a  religious  denomination  or  by  any  insti- 

tution or  trust, 

(3)  for  moral  or  mental  improvement,   religious,   bible,  tract, 

charitable,  benevolent,  fraternal,  missionary,  hospital, 
infirmary,  educational,  scientific,  literary,  library,  patri- 
otic, historical  or  cemetery  purposes,  or  for  the  enforce- 
ment of  laws  relating  to  children  or  animals,  or  for  two 
or  more  of  such  purposes, 

(4)  if  such  income-be  used  exclusively  for  carrying  out  one  or 

more  of  such  purposes; 

(5)  but    nothing    herein    shall    be    construed    to    exempt    the 

fees,  stipends,  personal  earnings  or  other  private  income 
of  such  officer  or  trustee." 

This  means  that  to  be  excluded  from  gross  income  under  this 
division,  the  income  must  (1)  have  been  received  (2)  by  a  member 
of  one  of  three  stated  classes,  (3)  for  one  or  more  of  certain  specified 
purposes,  and  (4)  must  actually  be  used  for  such  purposes. 

To  make  it  perfectly  clear  that  the  salary  of  an  officer  or  trustee, 
given  to  recompense  him  for  services  or  to  enable  him  to  support 
himself  and  family,  was  not  excluded  under  this  subdivision,  the  last 
clause  was  added,  eliminating  any  possible  doubt.  (Attorney-General's 
Income  Tax  Letter  No.  5,  dated  June  6,  1919.) 

The  distinction  made  in  the  last  sentence  above'  quoted 
would  seem  to  be  that,  if  a  minister  received  a  sum  of  money 
which  was  to  be  expended  for  one  of  the  benevolent  purposes 
mentioned  in  the  law,  such  sum  would  be  exempt,  whereas  a 
fee  or  salary  would  be  taxable. 

Exemption  from  Personal  Property  Tax 

Law.  Section  352.  The  taxes  imposed  by  this  article  are  in 
addition  to  all  other  taxes  imposed  by  law,  except  that  money  on  hand 
or  on  deposit  with  or  without  interest,  bonds,  notes  and  choses  in 
action  and  shares  of  stock  in  corporations  other  than  banks  and  bank- 
ing associations  owned  by  any  individual  or  constituting  a  part  of 
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a  trust  or  estate  subject  to  the  income  tax  imposed  by  this  article,39 
shall  not  after  July  thirty-first,  nineteen  hundred  and  nineteen,  be 
included  in  the  valuation  of  the  personal  property  included  in  the 
assessment-rolls  of  the  several  tax  districts,  villages,  school  districts 
and  special  tax  districts  of  the  state. 


30[Former  Procedure]  Section  352  at  this  point  read  "and  from 
which  any  income  is  derived."  These  words  were  eliminated  in  the  amend- 
ment of   1920. 


CHAPTER  IV 

RETURNS,  RATES  AND  COMPUTATION   OF  THE 

TAX 

A  "return"  is  a  statement  of  taxable  income  or  of  informa- 
tion. Every  individual  having  taxable  net  income  of  $i,ooo 
(unless  married  and  living  with  husband  or  wife,  when  the 
amount  is  $2,000)  is  required  to  file  an  income  tax  return. 
In  addition  to  these  statements  of  total  net  income  received, 
there  are  various  other  returns  to  be  made  under  the  income 
tax  law  which  give  to  the  Comptroller  information  essential 
to  proper  administration. 

After  the  net  income  .subject  to  tax  is  ascertained,  the  total 
tax  payable  is  determined  by  a  very  simple  calculation. 

In  this  chapter  will  be  discussed  the  law  and  regulations  as 
to  who  must  make  returns,  the  procedure  and  the  time  for  filing 
returns  and  other  requirements  and  the  rates  and  computa- 
tion of  the  tax. 

Summary  of  Differences  Between  State  and  Federal 
Procedure 

The  salient  difference  in  the  requirements  for  filing  returns 
between  the  federal  and  state  procedure  is  that  the  state  return 
need  not  be  filed  until  one  month  after  the  federal  return  is 
due.  The  federal  return  must  be  filed  on  or  before  the  fif- 
teenth day  of  the  third  month,  and  the  state  return  must  be 
filed  on  or  before  the  fifteenth  day  of  the  fourth  month  follow- 
ing the  close  of  the  fiscal  year.  If  returns  are  made  on  a  cal- 
endar year  basis  the  federal  return  is  due  March  15  and  the 
state  return  April  15.     (See  page  64.) 

A  reconciliation  between  the  amount  of  net  income  re- 
ported in  the  federal  return  and  that  shown  by  the  state  re- 
turn is  required  by  the  state.  There  is  no  similar  federal 
requirement.     (See  page  90.) 
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Extensions  of  time  for  filing  state  returns  are  generally 
granted  by  the  Comptroller  'only,  rarely  by  district  officers; 
whereas  extensions  of  time  for  filing  federal  returns  may 
under  certain  conditions  be  granted  by  the  local  collector. 
(See  page  65.) 

No  specific  ruling  limiting  necessary  extensions  of  time  to 
taxpayers  abroad  for  filing  returns  has  been  issued  by  the 
state,  whereas  a  federal  regulation  grants  such  extension  as 
may  be  necessary  to  file  federal  returns,  but  not  exceeding  90 
days  after  proclamation  of  peace.     (See  page  67.) 

When  a  taxpayer  desires  to  file  on  the  basis  of  a  new  ac- 
counting period,  both  state  and  federal  procedure  require  that 
notice  be  given  30  days  before  the  due  date  on  the  basis  of  the 
taxpayer's  existing  accounting  period.  It  is  also  required  that 
notice  be  given  at  least : 

State:  30  days  before  the  close  of  the  proposed  taxable 
year. 

Federal :  30  days  before  the  due  date  of  his  separate  re- 
turn for  the  period  between  the  close  of  the  existing  taxable 
year  and  the  date  designated  as  the  close  of  the  proposed  tax- 
able year.     ( See  page  70. ) 

The  status  of  a  non-resident  for  state  tax  purposes  is  fixed 
by  his  status  during  the  last  six  months  of  the  taxable  year.  If 
he  qualifies  as  a  non-resident  he  is  required  to  file  a  return 
of  income  only  from  sources  within  the  state.  A  resident, 
on  the  other  hand,  is  required  to  file  a  return  of  his  income 
from  all  sources.  Comparison  may  be  made  with  a  non-resi- 
dent alien  who  under  the  federal  procedure  has  his  status  fixed 
by  his  status  on  the  last  day  of  his  taxable  period.  Moreover, 
under  the  federal  practice  a  "transient"  (alien)  who  enters 
the  country,  intending  to  make  his  home  elsewhere  as  soon  as 
he  has  accumulated  sufficient  money,  is  regarded  as  a  non-resi- 
dent, while  the  state  considers  him  a  resident.     ( See  page  59. ) 

Special  returns  showing  apportionment  of  income  are  re- 
quired by  the  state  if  a  partnership  or  estate  or  trust  carries 
on  a  business  both  within  and  without  the  state  and  has  a  non- 
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resident  member  or  beneficiary.  No  similar  federal  returns 
are  required.     (See  Chapters  XVI  and  XVII.) 

Corporations  are  not  subject  to  state  income  tax  (though 
subject  to  the  state  corporation  franchise  tax),  and  therefore 
are  not  required  to  file  "income  tax"  returns  under  the  state 
law,  although  they  must  do  so  under  the  federal  income  tax 
law.     (See  page  59.) 

Personal  service  corporations  under  the  state  law  are 
classed  in  effect  with  ordinary  corporations  and  are  not  re- 
quired to  file  "income  tax"  returns.  Under  the  federal  law 
they  are  treated  as  partnerships  and  must  file  returns.  (See 
page  63.) 

The  rates  of  tax  under  the  state  law  are :  1  per  cent  on 
first  $10,000  of  net  income  after  deducting  exemptions,  2  per 
cent  on  the  next  $40,000  and  3  per  cent  on  all  over  $50,000. 
The  federal  tax  consists  of  a  normal  tax  of  4  per  cent  on  the 
first  $4,000  and  8  per  cent  on  the  balance  of  the  net  income, 
after  deducting  certain  "credits,"  and  also  of  a  so-called  sur- 
tax of  many  brackets  with  rapidly  increasing  rates.  (See 
page  89.) 

In  computing  the  tax  for  a  fiscal  year  beginning  in  19 18 
and  ending  in  1919,  under  state  practice,  the  income  for  the 
fiscal  year  is  prorated  and  the  tax  is  computed  on  the  resulting 
amount.  Under  federal  practice  the  tax  is  computed  on  the 
income  for  the  full  year  at  the  19 18  and  19 19  rates,  and  the 
separate  taxes  so  calculated  are  prorated  in  the  proportion  the 
part  of  the  fiscal  year  falling  in  1918  bears  to  that  in  1919. 
(See  page  91.) 

The  federal  law  limits  the  surtax  on  profits  from  sales  of 
oil  wells,  mines,  etc.,  to  20  per  cent  of  the  selling  price.  (See 
page  90.) 

Who  Is  Subject  to  the  Tax? 

Before  proceeding  to  a  consideration  of  who  shall  make  a 

return,  it  is  necessary  to  determine  who  is  subject  to  the  law. 

The  definition  of  a  taxpayer  in  the  state  law  is  substantially 
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the  same  as  that  in  the  federal  law1  with  the  addition  of  the 
words  "or  whose  income  is  in  whole  or  in  part  subject  to  a  tax 
imposed  by  this  article  and  does  not  include  corporations." 

Law.    Section  350 

2.  The  word  "taxpayer"  includes  any  person,  trust  or  estate  subject 
to  a  tax  imposed  by  this  article,  or  whose  income  is  in  whole  or  in 
part  subject  to  a  tax  imposed  by  this  article,  and  does  not  include 
corporations 

The  definition  in  the  law  is  amplified  in  the  following: 

Regulation.    The  word  "taxpayer"  includes 

(1)  Every  resident  of  the  State  of  New  York, 

(2)  Every  estate  and  trust  resident  of  the  State  of  New  York,2 
whose  income  is  in  whole  or  in  part  subject  to  State  income  tax  and 

(3)  Individuals  and  estates  and  trusts,  nonresident  of  the  State 
of  New  York,3  receiving  taxable  income  from  property  owned  or 
from  business,  trade,  profession  or  occupation  carried  on  or  followed 
within  the  State  of  New  York.     (Art.  3.) 

In  other  words,  there  are  only  two  classes  of  taxpayers  sub- 
ject to  tax :  individuals,  and  certain  estates  and  trusts.  Cor- 
porations are  not  included  and  make  no  returns  (except  in- 
formation returns)  and  pay  no  income  tax,  although  they  are 
subject  to  a  franchise  tax.  Partnerships,  although  they  pay 
no  tax,  must  make  a  return.4 

Who  is  a  resident? — An  avalanche  of  criticism  descended 
on  the  framers  of  the  state  law  for  the  definition  in  the  law, 
as  originally  enacted,  which  read :  ".  .  .  .  any  person  who 
shall,  at  any  time  on  or  after  January  first  and  not  later  than 
March  fifteenth  of  the  next  succeeding  calendar  year,  be  or  be- 
come a  resident  of  the  state."  This  subdivision  of  section  350 
was  amended  (effective  May  10,  1920)  to  read  as  follows: 

Law.     Section  350 

7.  The  word  "resident"  applies  only  to  natural  persons  and  includes 

for  the  purpose  of  determining  liability  to  the  tax  imposed  by  this 
article  upon  or  with   reference  to  the  income  of   any  taxable  year, 


'Federal  law,  section  1. 

2See  page  80  and  Chapter  XVII. 

'See  Chapter  XVII. 

4See  page  85. 
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commencing  with  the  year  nineteen  hundred  and  nineteen,  any  person 
who  shall,  at  any  time  during  the  last  six  months  of  the  calendar 
year,  be  a  resident  of  the  state 

The  state  applies  the  same  test  to  determine  whether  or 
not  an  individual  is  a  resident  as  does  the  federal  regulation 
dealing  with  non-resident  aliens,5  which  states  further  that 
"the  best  evidence  of  his  intention  is  afforded  by  the  conduct, 
acts  and  declarations  of  the  alien." 

The  question  is  of  particular  interest  to  business  men  who 
maintain  living  quarters  in  New  York  as  a  matter  of  business 
necessity.  Their  homes  are  without  the  state  and  they  are  no 
more  actual  residents  of  New  York  than  are  transients  who 
live  many  weeks  of  each  year  in  New  York  hotels.  In  some 
cases,  at  least,  the  so-called  New  York  residence  is  merely  a 
supplement  to  the  New  York  office. 

Regulation.  For  the  purpose  of  the  Income  Tax  Law,  a  res- 
ident of  New  York  State  is  a  natural  person,  who  has  a  fixed 
and  settled  abode  in  this  State  to  which  he  returns  from  incidental 
and  temporary  absences  and  from  which  he  has  no  present  in- 
tention of  removing.  Such  residence  may  not  be,  nor  be  intended 
to  be,  of  long  duration  if  it  be  fixed  and  settled  and  to  continue  for 
the  time  necessary  to  accomplish  some  business  or  other  purpose 
and  is  not  merely  transient.  A  taxpayer's  residence  for  purposes 
of  taxation  is  not  necessarily  his  domicile  for  election  purposes,  as 
he  may  be  domiciled  outside  the  State  and  still  be  taxable  as  a 
resident  of  the  State.  As  the  question  of  residence  is  largely  de- 
termined by  the  intent  of  the  taxpayer  and  by  the  facts  in  each 
case,  the  Comptroller  may  require  a  statement  of  the  circum- 
stances to  aid  him  in  determining  whether  the  individual  be  a  resident 
or  nonresident.     (Art.  501.) 

The  application  of  the  rule  "during  the  last  six  months  of 
the  calendar  year"  is  thus  defined  by  the  Attorney-General : 

Rulings only   those   persons   who   were   resident   in    the 

State  between  July  1  and  December  31  (inclusive)  of  any  year  are 
taxable  as  residents  for  that  year.  It  should  be  borne  in  mind  that 
the  tax  is  collected  in  the  year  following  the  year  for  which  it  is 
levied.  So  a  person  who  resided  in  New  York  between  July  1  and 
December  31,  1919,  is  liable  for  the  1919  tax  even  though  he  left 


"Reg.  45,  Art.  312. 
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the  state  between  January  i  and  March  15,  1920.  What  I  said  in 
Income  Tax  Letter  No.  28,  with  respect  to  the  difference  between 
the  Massachusetts  theory  and  the  New  York  theory,  still  holds  true.* 
Where  a  person  resided  in  New  York  between  January  1  and 
June  30,  1919,  or  between  January  1  and  March  15,  1920,  but  not 
between  July  1  and  December  31,  1919,  he  was  taxable  as  a  resi- 
dent as  the  law  formerly  stood,  but  the  retroactive  amendment 
placed  him  in  the  class  of  nonresidents  for  the  taxable  year  19 19. 
If  any  persons  so  situated  have  filed  returns  as  residents,  they 
should  be  permitted  to  substitute  nonresident  returns,  and  in  proper 
cases  refunds  should  be  made.  (Attorney-General's  Income  Tax 
Letter  No.  33,  dated  May  15,  1920.) 

....  The  tax  now  in  process  of  collection  is  a  tax  for  1919, 
upon  the  income  of  1919;  and  not  a  tax  for  1920  measured  by  1919 
income.  In  Massachusetts  the  nature  of  the  tax  is  different — they 
levy  a  tax  in  and  for  1920,  and  measure  it  by  the  income  of  1919 — 
so  it  properly  is  only  levied  against  persons  resident  in  1920.  Our 
tax  is  like  the  property  tax  in  the  City  of  Albany — where  the  1919 
taxes  do  not  become  payable  until  1920,  but  are  nevertheless  1919 
taxes,  assessed  on  1919  values  and  (in  case  of  personalty)  1919 
ownership. 

Examination  of  the  minutes  of  the  meetings  of  the  joint  legisla- 
tive committee  which  prepared  the  income  tax  law  shows  that  there 
was  some  confusion  in  the  minds  of  those  present  as  to  the  nature 
of  the  tax — whether  .it  was  to  be  on  the  Massachusetts  plan  or  on 
the  plan  eventually  adopted.  Professor  Bullock,  the  expert  from 
Massachusetts,  retained  by  the  committee,  seems  to  have  been  in  favor 
of  the  Massachusetts  plan,  and  to  have  suggested  that  residence  during 
the  first  six  months  of  the  year  be  the  criterion  for  taxability  of  a 
resident.  But  the  idea  of  the  members  of  the  committee  seems  to  me 
to  have  been  that  the  tax  for  each  year  (though  necessarily  payable 
after  its  termination)  should  be  based  on  the  income  for  that  year — 
and  the  provision  defining  "resident"  as  including  one  moving  into 
the  State  in  the  following  year  was  intended  as  an  extension  of  the 
ordinary  meaning  of  the  word.  This  is  borne  out  by  the  fact  that  as 
originally  introduced  the  bill  provided  for  the  inclusion  among  resi- 
dents of  persons  becoming  residents  within  the  first  six  months  of  the 
succeeding  year.  (Senate  bill,  1919,  int.  no.  1198,  pr.  nos.  1427,  1829.) 
Later  this  was  amended  by  substituting  the  present  provision,  prob- 
ably on  the  theory  that  the  original  provision  carried  the  extension 

too  far (Attorney-General's  Income  Tax  Letter  No.  28,  dated 

April  2,  1920.) 

Proof  of  residence. — The  following  regulation  is  identical 


6Quoted  below. 
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with  the  federal  requirement,7  except  that  a  transient  who 
enters  the  state  with  the  intention  of  making  his  home  else- 
where "as  soon  as  he  has  accumulated  a  sum  of  money  suffi- 
cient" is  not  to  be  considered  a  transient.  The  federal  regula- 
tion considers  such  an  individual  to  be  a  transient. 

Regulation.  An  individual's  statements  as  to  his  intention  with 
regard  to  residence  are  not  conclusive,  but  when  unequivocal  will 
determine  the  question  of  his  intention,  unless  his  conduct,  acts  or 
other  surrounding  circumstances  contradict  the  statements.  It  some- 
times occurs  that  an  individual  who  genuinely  intends  his  stay  to  be 
transient  may  put  off  his  departure  from  time  to  time  by  reason  of 
changed  conditions,  remaining  a  transient  though  living  in  the  State 
of  New  York  for  a  considerable  time.  The  fact  that  an  individual's 
family  is  without  the  State  does  not  necessarily  indicate  that  he  is 
a  transient  rather  than  a  resident.  An  individual  who  enters  this 
State  intending  to  make  his  home  elsewhere  as  soon  as  he  has  accumu- 
lated a  sum  of  money  sufficient  to  provide  for  his  journey  to  a  point 
without  the  State  is  not  to  be  considered  a  transient  even  though  his 
expectation  in  this  regard  may  reasonably,  considering  the  rate  of 
his  saving,  be  fulfilled  within  a  comparatively  short  time.     (Art.  503.) 

Loss  of  residence. — 

Regulation.  It  will  be  presumed  that  an  individual  who  has 
established  a  residence  in  the  State  of  New  York,  as  outlined  above, 
continues  to  be  a  resident  until  he  or  his  family  establish  a  residence 
without  the  State.     (Art.  504.) 

Having  established  a  residence  in  the  state,  it  is  reasonably 
provided  that  mere  intent  to  remove  from  the  state  does  not 
make  a  resident  a  non-resident.    There  must  be  actual  removal. 

Returns — General 

The  tax  is  in  the  main  a  self-assessed  tax  and  its  success 
depends  largely  on  the  good  faith  of  the  persons  who  are  sub- 
ject to  the  tax.  The  making  of  a  return  is  a  moral  as  well  as 
a  legal  obligation. 

Who  shall  make  returns? — Every  person  having  a  net  in- 
come of  $1,000  must  make  a  return  (unless  married  and  liv- 


'Reg.  45,  Art.  313- 
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ing  with  husband  or  wife,  when  the  amount  is  $2,000). 8  Every 
partnership  also  must  make  a  return,  regardless  of  the  amount 
of  its  income,  if  such  income  is  derived :  ( 1 )  from  property 
owned  within  the  state  of  New  York,  or  (2)  from  a  business, 
trade,  profession  or  occupation  carried  on  in  the  state  of  New 
York.9  Partnerships  are  not  themselves  taxable  upon  the  net 
income  so  reported,  but  returns  must  nevertheless  be  made. 
Personal  service  corporations  are  not  required  to  make  income 
tax  returns  but  they  must  make  returns  for  the  purpose  of  the 
New  York  franchise  tax.  In  this  respect  the  state  law  differs 
from  the  federal  law.  Under  the  latter,  personal  service  cor- 
porations are  treated  like  partnerships.  Corporations  are  not 
required  by  the  state  law  to  make  returns  of  income,  but  are 
subject  to  the  New  York  franchise  tax.10 

In  addition  to  these  statements  of  total  net  income  received, 
there  are  various  other  returns  to  be  made  under  the  income 
tax  law  which  give  to  the  Comptroller  information  considered 
essential  to  proper  administration.  The  more  important  of 
these  are  considered  later.  For  information  and  withholding 
returns,  see  Chapters  VI  and  VII. 

Comptroller  may  make  or  "revise"  returns. — In  addition 
to  specific  provisions  for  certain  returns  the  law  grants  to  the 
Comptroller  the  broad  power  to  revise  any  return,  "if,  in  the 
opinion  of  the  Comptroller,  any  return  of  a  taxpayer  is  in  any 
essential  respect  incorrect.  ..."  If  a  taxpayer  fails  to  make 
a  return,  "the  Comptroller  is  authorized  to  make  an  estimate 
of  the  taxable  income  of  such  taxpayer."11 

Amended  returns. — There  is  no  specific  reference  in  the 
law  nor  in  the  regulations  to  amended  returns,  except  in  arti- 
cle 123  which  provides  for  amended  returns  in  the  case  of 

8For  changes  in  marital  status,  see  page  35.  Fiduciaries  must  make 
returns  for  individuals,  trusts  or  estates  for  which  they  act;  see  chapter 
XVII.    For  returns  of  non-residents,  see  Chapter  XVIII. 

"Section  368.    For  details  of  partnership  income,  see  Chapter  XVI. 

10See  Part  II  of  this  volume. 

"Section  373. 
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losses  which  were  not  discovered  during  the  taxable  year.  It 
is  not  necessary  that  there  should  be  such  a  reference  in  order 
to  protect  the  taxpayer  or  the  state.  The  power  of  the  Comp- 
troller to  require  corrected  returns  is  found  in  section  373  of 
the  law,  but  he  would  have  such  power  even  if  it  were  not 
granted  in  express  terms.  Obviously  the  power  to  require 
returns  and  examine  the  accounts  of  taxpayers  carries  with  it 
the  power  of  revision. 

On  the  other  hand,  the  right  to  correct  an  erroneous  return 
is  inherent  in  the  taxpayer  and  no  express  power  or  permission 
is  required.  There  are  or  should  be  reasonable  limitations  on 
the  right  of  taxpayers  to  submit  amended  returns,  and  the 
Comptroller  will  no  doubt  issue  regulations  thereon  in  due 
course.  As  the  Comptroller  is  restricted  to  three  years  after 
returns  are  due  or  made  within  which  to  require  corrected 
returns,  it  is  probable  that  the  same  limitation  will  be  enforced 
against  taxpayers  who  wish  to  take  the  initiative  in  rendering 
amended  returns. 

The  term  "amended  returns"  includes  corrections  of  any 
kind  which  may  be  made  without  the  formality  of  filling  out 
complete  new  forms.  It  is  believed  that  a  letter  to  the  Comp- 
troller advising  him  of  a  specific  mistake,  accompanied  by  a 
cheque  for  the  additional  amount  due  or  by  a  claim  for  refund, 
will  serve  the  purpose  and  meet  the  requirements  of  the 
Comptroller. 

Time  for  filing  returns.12— Returns  are  due  three  months 
and  fifteen  days  after  the  close  of  the  taxable  year.  This  is 
one  month  after  the  date  on  which  federal  returns  are  due. 

Law.  Section  371.  Returns  shall  be  made  to  the  comptroller 
on  or  before  the  fifteenth  day  of  the  fourth  month  following  the  close 
of  the  fiscal  year,  or,  if  the  return  is  made  on  the  basis  of  the  calendar 
year,  then  the  return  shall  be  made  on  or  before  the  fifteenth  day  of 
April  in  each  year.13  .... 


I2For  extension  of  time,  see  page  65. 

"[Former  Procedure]    Returns  for  1919  were  required  by  March  1=; 
1920,  in  all  cases. 
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Due  date. — 

Regulation The  due  date  is  the  last  day  upon  which  a 

return  is  required  to  be  filed  in  accordance  with  the  provisions  of 
the  statute  or  the  last  day  of  the  period  covered  by  an  extension  of 
time  granted  by  the  Comptroller.  When  the  due  date  falls  on  Sunday 
or  a  legal  holiday,  the  returns  will  be  due  the  day  following  such 
Sunday  or  legal  holiday (Art.  541.) 

This  is  practically  identical  with  federal  article  447. 
If  a  return  is  made  for  a  portion  of  a  taxable  year  the 
exemptions  must  be  reduced  proportionately.14 

Extension  of  time  for  filing  returns. — 

Law.    Section  371 The  comptroller  may  grant  a  reasonable 

extension  of  time  for  filing  returns  whenever  in  his  judgment  good 
cause  exists  and  shall  keep  a  record  of  every  such  extension  and  the 
reason  therefor.  Except  in  the  case  of  taxpayers  who  are  abroad, 
no  such  extension  shall  be  granted  for  more  than  six  months 

Regulation.  It  is  important  that  the  taxpayer  render  on  or 
before  the  return  due  date  a  return  as  complete  and  final  as  it  is  pos- 
sible for  him  to  prepare.  However,  whenever  good  cause  exists  by 
reason  of  sickness,  absence  or  otherwise,  the  Comptroller  is  authorized 
to  grant  an  extension  of  time  in  which  such  return  may  be  filed 
where  in  his  judgment  such  further  time  is  actually  required  for 
the  making  of  an  accurate  return,  but  such  extension  in  no  case 
shall  exceed  six  months  except  in  cases  of  taxpayers  who  are  abroad. 
If  the  time  for  filing  the  return  shall  be  extended,  the  taxpayer  shall 
pay,  in  addtion  to  the  tax,  interest  thereon  at  the  rate  of  six  per  centum 
per  annum  from  the  time  when  the  return  was  originally  required  to  be 
filed,  to  the  time  of  actual  payment.15  The  application  for  such 
extension  must  be  made  prior  to  the  due  date  or  before  the  expiration 
of  the  period  for  which  any  general  or  special  extension  has  been 
granted.  As  a  condition  of  granting  an  extension  of  time  for  filing 
a  return  the  Comptroller  may  require  the  submission  of  a  tentative 
return  and  payment  of  the  tax  based  on  such  tentative  return.  (Art. 
543-) 

The  above  article  is  nearly  identical  with  the  federal  re- 
quirements [section  227  (a)  and  article  443 J,  excepting  that 
extensions  are  generally  granted  by  the  Comptroller  and  rarely 
by    the    local    collection    officers,    and    that    the    application 


"Section  370;  for  an  exception,  see  Chapter  XVII. 
15Payment  of  the  state  tax  is  made  in  one   sum,  whereas  the  federal 
tax  is  payable  in  four  instalments.    See  page  96. 
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should  be  made  before  the  expiration  of  the  period  in  which 
the  filing  of  the  return  is  normally  required.  However,  if  the 
application  is  made  after  the  due  date,  the  following  ruling 
sets  forth  the  requirements  to  be  met. 

Ruling.  Extensions  of  time  to  file  returns  will  be  granted  by 
this  office  only  in  case  of  real  disability  of  a  taxpayer,  such  as 
sickness,  death,  absence  abroad,  and  in  some  cases  absence  from  the 
State  and  inability  to  close  books. 

In  all  cases,  the  disability  must  exist  at  the  time  returns  are 
due,  or  at  a  time  just  previous  to  the  due  date.  The  application 
should  be  made  within  a  reasonable  time  after  it  is  determined 
that  the  taxpayer  will  not  be  able  to  comply  with  the  law  as  to  filing 
returns. 

All  applications  filed  in  district  offices  should  be  forwarded 
to  the  Albany  main  office  as  soon  as  possible  after  their  receipt,  as 
the  date  of  application  is  an  important  factor  in  deciding  as  to  the 
advisability  of  granting  such  a  request. 

In  acquainting  taxpayers  as  to  the  conditions  under  which 
extensions  will  be  granted,  if  made  after  the  due  date,  they  should 
be  informed  that  the  applications  to  this  office  must  be  accom- 
panied by  an  affidavit  setting  forth  clearly  and  fully  the  reason  for 
such  request  and  why  the  application  was  not  made  before  the  last 
day  to  file  returns. 

In  the  case  of  disability,  affidavits  should  also  contain  a  state- 
ment to  the  effect  that  no  other  person  had  sufficient  knowledge 
and  information  of  the  taxpayer's  affairs  to  make  a  return  for  him, 
or  to  make  application  for  an  extension  of  time  prior  to  the  due 
date,  if  made  subsequent  to  the  due  date. 

In  the  case  of  the  death  of  the  taxpayer,  such  affidavit  should 
show  the  date  of  death,  and  date  of  appointment  of  executor  or 
administrator,  if  any  is  appointed.  Where  the  disability  is  due  to 
sickness,  a  certificate  from  the  attending  physician  should  accom- 
pany the  affidavit.  Such  certificate  need  not  be  verified.  (Office 
Memorandum,  dated  April  29,  1920.) 

Interest  payable  when  extensions  granted. — 

Law.     Section  377 If  the  time  for  filing  the  return  shall 

be  extended,  he  shall  pay  in  addition  interest  thereon  at  the  rate  of 
six  per  centum  per  annum  from  the  time  when  the  return  was  orig- 
inally required  to  be  filed  to  the  time  of  payment 

When  taxpayers  live  abroad.— The  limitation  to  six  months 
for  extensions  contained  in  the  state  law16  is  similar  to  the 


"Section  371. 
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provision  in  the  federal  law17  in  that  it  does  not  apply  to  tax- 
payers living  abroad.  The  state  has  not  issued  any  specific 
ruling  as  to  when  returns  of  taxpayers  living  abroad  must  be 
filed,  whereas  the  federal  regulations18  grant  such  extension  as 
may  be  necessary,  but  not  exceeding  "90  days  after  proclama- 
tion by  the  President  of  the  end  of  the  war  with  Germany." 
It  is  presumed  that  the  Comptroller  will  grant  such  exten- 
sions as  the  facts  may  warrant. 

Place  for  filing  returns. — The  law19  provides  that  "returns 
shall  be  made  to  the  Comptroller,"  but  the  following  regula- 
tion provides  that  returns  other  than  information  returns 
(partnership,  fiduciary  and  others)  may  be  made  to  any  dis- 
trict office. 

Regulation.  Returns  of  income  must  be  delivered  or  mailed  to 
any  one  of  the  district  offices  of  the  Income  Tax  Bureau.  The  fol- 
lowing are  the  addresses  of  the  district  offices  of  the  Income  Tax 
Bureau : 

District  No.  1.  Albany. 

District  No.  2.  Borough  of  Manhattan,  New  York  City* 

District  No.  3.  Borough  of  Brooklyn,  New  York  City. 

District  No.  4.  Borough  of  The  Bronx,  New  York  City. 

District  No.  5.  Jamaica. 

District  No.  6.  White  Plains. 

District  No.  7.  Buffalo. 

District  No.  8.  Rochester. 

District  No.  9.  Syracuse. 

District  No.  10.  Utica. 

District  No.  11.  Elmira. 

District  No.  12.  Binghamton. 

District  No.  13.  Kingston. 

Partnership  returns  (Form  204)  and  fiduciary  returns  (Form 
205)  should  be  .sent  to  the  office  of  the  New  York  State  Income  Tax 
Bureau  at  Albany,  N.  Y.     (Art.  544.) 

Returns  filed  by  mail. — Returns  may  be  delivered  either  by 
hand  or  by  mail. 

Regulation If  placed  in  the  mails  the  return  should  be 

"Federal  law,  section  227  (a). 
18Reg.  45,  Arts.  445,  446. 
"Section  371. 
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posted  in  ample  time  to  reach  the  Comptroller's  office  or  any  district 
office  of  the  Income  Tax  Bureau,  under  ordinary  handling  of  the 
mails,  on  or  before  the  date  on  which  the  return  is  required  to  be 
filed.  Mailed  returns  should  be  addressed  "N.  Y.  State  Income  Tax 
Bureau,"  and  the  address  of  the  district  office  to  which  it  is  sent. 
If  a  return  is  made  and  placed  in  the  mails  in  due  course,  properly 
addressed  and  postage  paid,  in  ample  time  to  reach  the  office  of 
the  Comptroller  or  a  district  office  on  or  before  the  due  date,  no 
penalty  will  attach  should  the  return  not  be  actually  received  by 
such  officer  until  subsequent  to  that  date.    (Art  541.) 

This  is  practically  identical  with  federal  article  447. 

Period  for  which  returns  are  made. — Returns  of  net  in- 
come are  ordinarily  made  for  the  "taxable  year."20  Only  in 
unusual  circumstances  are  returns  made  for  a  shorter  period, 
as  in  the  cases  of  changing  fiscal  years  and  administrators 
who  have  made  final  accountings  of  estates. 

"Taxable  year"  and  "fiscal  year"  defined. — The 
terms  "taxable  year"  and  "fiscal  year"  are  defined  in  the  law 
as  follows : 

Law.    Section  350 

4.  The  words   "taxable   year"   mean  the   calendar   year,  or   the 
fiscal  year  ending  during  such  calendar  year,  upon  the  basis  of  which 
the  net  income  is  computed  under  this  article.     The  words  "fiscal. 
year"  mean  an  accounting  period  of  twelve  months,  ending  on  the 
last  day  of  any  month  other  than  December 

This  definition  is  practically  identical  with  that  in  section 
200  of  the  federal  law. 

Fiscal  year  basis  available  to  all  taxpayers. — The  state  law, 
like  the  federal  law,21  extends  to  taxpayers  the  privilege  of 
reporting  on  the  basis  of  a  fiscal  year. 

Law.  Section  358.  1.  The  net  income  shall  be  computed  upon 
the  basis  of  the  taxpayer's  annual  accounting  period  (fiscal  year  or 

calendar  year  as  the  case  may  be) If  the  taxpayer's  annual 

accounting  period  is  other  than  a  fiscal  year  as  defined  in  this  article, 

""Returns  may  not  be  made  for  a  period  exceeding  12  months.  See 
page  72. 

"Federal  law,  section  212. 
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or  if  the  taxpayer  has  no  annual  accounting  period  or  does  not  keep 
books,  the  net  income  shall  be  computed  on  the  basis  of  the  calendar 
year. 

2.  If  a  taxpayer  changes  his  accounting  period  from  fiscal  year  to 
calendar  year,  from  calendar  year  to  fiscal  year,  or  from  one  fiscal 
year  to  another,  the  net  income  shall,  with  the  approval  of. the  comp- 
troller, be  computed  on  the  basis  of  such  new  accounting  period, 
subject  to  the  provisions  of  section  three  hundred  and  seventy.22 

Return  for  fiscal  year  obligatory  if  accounts  are  kept  on 
that  basis. — A  taxpayer  having  an  existing  accounting  period 
which  is  a  fiscal  year  within  the  meaning  of  the  statute,  is 
required  to  make  his  return  on  the  basis  of  such  a  taxable 
year.23  This  is  similar  to  the  federal  requirements.24  Thus 
the  state  and  federal  returns  will  be  made  for  the  same  period, 
excepting  when  the  accounting  period  is  changed.25 

Regulation.  The  return  of  a  taxpayer  is  made  and  his  income 
computed  for  his  taxable  year,  which  means  his.  fiscal  year,  or  the 
calendar  year  if  he  has  not  established  a  fiscal  year.  The  term 
"fiscal  year"  means  an  accounting  period  of  twelve  months  ending  on 
the  last  day  of  any  month  other  than  December.  No  fiscal  year  will, 
however,  be  recognized  unless  before  its  close  it  was  definitely  estab- 
lished as  an  accounting  period  by  the  taxpayer  and  the  books  of  such 
taxpayer  were  kept  in  accordance  therewith.  The  taxable  year  1919 
is  the  calendar  year  1919  or  any  fiscal  year  ending  during  the  calen- 
dar year  1919.  A  taxpayer  having  an  existing  accounting  period 
which  is  a  fiscal  year  within  the  meaning  of  the  statute  not  only 
needs  no  permission  to  make  his  return  on  the  basis  of  such  a  taxable 
year,  but  is  required  to  do  so.  A  person  having  no  such  fiscal  year 
must  make  return  on  the  basis  of  the  calendar  year. 

A  taxpayer  must  make  his  return  for  the  accounting  period  on 
the  basis  of  which  his  books  are  kept;  so  that  his  State  return,  like 
his  Federal  return,  must  be  for  a  fiscal  year  if  his  books  are  kept  on 
a  fiscal  year  basis.20     (Art.  526.) 

Recognition  of  a  changed  accounting  period  as  a 
taxable  year.- — When  taxpayers  desire  to  change  from  one 
accounting  period  already  established  and  recognized  for  tax 


22See  page  70. 

^Article  526,  below. 

2*Reg.  45,  Art.  25. 

^See  page  70. 

26For  computation  of  tax  for  fiscal  year  ended  in  1919,  see  page  91. 
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purposes  to  some  other  period,  the  Comptroller  insists  that 
they  give  a  30-day  written  notice  and  reasons  for  the  intended 
changes.  It  is  quite  proper  that  changes  of  this  character 
should  be  made  subject  to  the  approval  of  the  Comptroller,  for 
the  taxpayer  should  not  be  free  to  change  frequently  and  arbi- 
trarily from  one  fiscal  year  to  another.27 

Returns  when  accounting  period  is  changed. — 

Law.  Section  370.  If  a  taxpayer,  with  the  approval  of  the 
comptroller,  changes  the  basis  of  computing  net  income  from 
fiscal  year  to  calendar  year,  a  separate  return  shall  t>e  made  for  the 
period  between  the  close  of  the  last  fiscal  year  for  which  return 
was  made  and  the  following  December  thirty-first.  If  the  change 
is  made  from  calendar  year  to  fiscal  year,  a  separate  return  shall  be 
made  for  the  period  between  the  close  of  the  last  calendar  year 
for  which  return  was  made  and  the  date  designated  as  the  close  of 
the  fiscal  year.  If  the  change  is  made  from  one  fiscal  year  to  an- 
other fiscal  year,  a  separate  return  shall  be  made  for  the  period 
between  the  close  of  the  former  fiscal  year  and  the  date  designated 
as  the  close  of  the  new  fiscal  year.  If  a  taxpayer  making  his  first 
return  for  income  tax  keeps  his  accounts  on  the  basis  of  a  fiscal 
year,  he  shall  make  a  separate  return  for  the  period  between  the 
beginning  of  a  calendar  year  in  which  such  fiscal  year  ends  and  the 
end  of  such  fiscal  year. 

In  all  of  the  above  cases  the  net  income  shall  be  computed  on  the 
basis  of  such  period  for  which  separate  return  is  made,  and  the 
tax  shall  be  paid  thereon  at  the  rate  for  the  calendar  year  in  which 
such  period  is  included ;  and  the  exemptions  allowed  in  this  article 
shall  be  reduced  respectively  to  amounts  which  bear  the  same  ratio 
to  the  full  exemptions  provided  for  as  the  number  of  months  in  such 
period  bears  to  twelve  months. 

The  exemptions  (section  362)  which  must  be  prorated 
are  the  $1,000  or  $2,000  and  the  $200  allowed  for  each  de- 
pendent. 

In  the  case  of  a  taxpayer  "making  his  first  return"  the 
provision  of  the  law  above  quoted,  viz.,  that  "he  shall  make  a 
separate  return  for  the  period  between  the  beginning  of  a  cal- 
endar year  in  which  such  fiscal  year  ends  and  the  end  of  such 
fiscal  year,"  is  apt  to  be  confusing.    A  taxpayer  was  engaged 

"See  article  528,  page  71. 
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in  business,  and  had  a  fiscal  year  which  ended  June  30,  19 19. 
In  making  his  first  return  he  reported  from  January  1,  1919, 
to  June  30,  1919.  But  if  he  started  in  business  on  July  1, 
191 9,  in  making  his  first  return  he  would  expect  to  report  for 
his  fiscal  year  July  1,  1919,  to  June  30,  1920.  It  is  a  little 
difficult  to  interpret  the  law  as  quoted  above,  however,  pre- 
scribing the  period  for  which  the  "first  return"  shall  be  made, 
so  as  to  apply  it  to  the  case  of  a  taxpayer  beginning  business 
and  reporting  on  a  fiscal  year  basis.  The  clause  in  the  law 
was  framed  primarily  to  take  care  of  the  first  returns  of  those 
already  established  in  business  at  January  1,  1919,  and  keeping 
accounts  on  a  fiscal  year  basis. 

Regulation.  If  a  taxpayer  changes  his  accounting  period  he 
shall  as  soon  as  possible  give  to  the  Comptroller  written  notice  of  such 
change  and  his  reasons  therefor.  The  Comptroller  will  not  approve  a 
change  of  the  basis  of  computing  net  income  unless  such  notice  is 
given  at  a  time  which  is  both  (a)  at  least  thirty  days  before  the  date 
of  the  taxpayer's  return  on  the  basis  of  his  existing  taxable  year 
and  (b)  at  least  thirty  days  before  the  close  of  the  proposed  taxable 
year.  If  the  change  in  the  basis  of  computing  the  net  income  of  the 
taxpayer  is  approved  by  the  Comptroller  the  taxpayer  shall  thereafter 
make  his  returns  upon  the  basis  of  the  new  accounting  period  in  ac- 
cordance with  the  requirements  of  section  370  of  the  statute  and 
his  net  income  shall  be  computed  as  therein  provided.  A  taxpayer 
subject  to  Federal  tax  shall  file  with  his  application  a  copy  of  the 
-consent  of  the  Commissioner  of  Internal  Revenue  to  change  the 
basis  of  his  return  for  Federal  tax  purposes.  The  requirement 
of  notice  to  the  Comptroller  will  be  modified  in  such  cases  with  re- 
spect to  time,  and  where  a  change  is  authorized,  it  will  be  made  effec- 
tive at  the  same  date  as  that  authorized  by  the  Commissioner  of 
Internal  Revenue.     (Art.  528.) 

This  regulation  is  the  same  as  the  federal  requirement28 
excepting  clause  (b)  of  the  federal  regulation,  which  reads: 
"at  least  thirty  days  before  the  due  date  of  his  separate  re- 
turn for  the  period  between  the  close  of  the  existing  taxable 
year  and  the  date  designated  as  the  close  of  the  proposed  tax- 
able year."    To  illustrate : 

Assume  a  taxpayer  reporting  on  the  calendar  year  basis 


BReg.  45,  Art.  26,  as  amended  by  T.  D.  3033, 
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(1920)  who  desires  to  change  to  a  fiscal  year  ending  October 
31.  Under  the  federal  regulations  notice  must  be  given  at 
least  30  days  prior  to  March  15,  192 1,  and  30  days  prior  to 
January  15,  1921.  Under  the  state  regulations  notice  must 
be  given  at  least  30  days  prior  to  April  15,  1 921,  and  30  days 
prior  to  October  31,  1920. 

The  phrase  "due  date"  has  been  construed  under  the  fed- 
eral regulations  to  mean  the  original  due  date  of  the  return  and 
not  the  date  on  which  the  return  should  be  filed  in  case  of  an 
extension  of  time.  It  would  probably  be  so  construed  by  the 
state. 

Return  must  not  cover  period  exceeding  twelve  months. — 

Regulation.  No  return  may  be  made  for  a  period  of  more  than 
twelve  months (Art.  529.) 

Blank  forms  for  returns. — 

Law.  Section  371.  .  .  .  Such  returns  shall,  so  far  as  may  be, 
set  forth  the  same  or  similar  items  called  for  in  the  blank  forms  of 
return  prescribed  by  the  United  States  commissioner  of  internal 
revenue  for  the  enforcement  of  the  act  of  congress  known  as  the 
revenue  act  of  nineteen  hundred  and  eighteen,  together  with  such  other 
facts  as  the  comptroller  may  deem  necessary  for  the  proper  enforce- 
ment of  this  article  .... 

The  forms  issued  by  the  state  follow  in  the  main  the 
federal  forms.  The  state  form  calls  for  a  reconciliation 
between  the  income  reported  to  the  federal  government  and 
that  reported  to  the  state. 

Law.  Section  371 Blank  forms  of  return  shall  be  fur- 
nished by  the  comptroller  upon  application,  but  failure  to  secure  the 
form  shall  not  relieve  any  taxpayer  from  the  obligation  of  making 
any  return  herein  required. 

Regulation.  Copies  of  the  prescribed  return  forms  will  so  far  as 
possible  be  furnished  taxpayers  by  the  Comptroller.  Failure  on  the 
part  of  any  taxpayer  to  receive  a  blank  form  will  not,  however,  ex- 
cuse him  from  making  a  return.  Taxpayers  not  supplied  with  the 
proper  forms  shall  make  application  therefor  to  the  Comptroller, 
or  at  any  district  office,  in  ample  time  to  have  their  returns  prepared, 
verified  and  filed  on  or  before  the  due  date.  Each  taxpayer  should 
carefully  prepare  his  return  so  as  to  fully  and  clearly  set  forth  the 
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data  therein  called  for.  Imperfect  or  incorrect  returns  will  not 
be  accepted  as  meeting  the  requirements  of  the  statute.  In  lack 
of  a  prescribed  form  a  statement  made  by  a  taxpayer  disclosing 
his  gross  income  and  deductions  therefrom  may  be  accepted  as 
a  tentative  return,  and  if  filed  within  the  prescribed  time  a  return 
so  made  will  relieve  the  taxpayer  from  liability  to  penalties,  pro- 
vided that  without  unnecessary  delay  such  a  tentative  return  is 
replaced  by  a  return  made  on  the  proper  form.  The  forms  and 
the  instructions  contained  therein  have  the  force  and  effect  of 
regulations.  Each  question  must  be  answered  and  each  direction 
complied  with  in  the  same  manner  as  if  the  forms  and  instructions 
were  embodied  in  these  regulations.     (Art.  531.) 

Two  forms  for  different  classes  of  individual  income — for 

residents. — 

Regulation.  The  return  shall  be  on  Form  201  unless  the  tax- 
payer's entire  gross  income  is  derived  from  personal  services,  interest 
and  dividends  or  from  partnerships,  estates  and  trusts.  The  return 
shall  be  on  Form  200  if  the  taxpayer's  gross  income  is  derived  from 
personal  services,  interest  and  dividends  or  from  partnerships,  es- 
tates and  trusts,  but  any  taxpayer  may  make  a  return  of  his  income 
on  Form  201.  Forms  are  provided  by  the  Comptroller  and  may  be 
had  at  any  office  of  the  State  Comptroller.  When  by  reason  of  illness, 
absence,  minority,  nonresidence  or  otherwise  the  person  liable  for 
the  return  is  unable  to  make  it,  the  return  may  be  made  by  an  agent, 
guardian,  or  other  person  charged  with  the  care  of  the  person  or 
property  of  such  taxpayer,  the  agent  assuming  the  responsibility  for 
making  the  return  and  incurring  liability  to  the  specific  penalties  pro- 
vided for  erroneous,  false  or  fraudulent  returns.     Art.  522.) 

Annual  Return  by  Individuals 

Law.  Section  367.  Every  taxpayer29  having  a  net  income  for 
the  taxable  year  of  one  thousand  dollars  or  over  if  single  or  if 
married  and  not  living  with  husband  or  wife,  or  of  two  thousand 
dollars  or  over  if  married  and  living  with  husband  or  wife,  shall 
make  under  oath  a  return  stating  specifically  the  items  of  his  gross 
income  and  the  deductions  and  credits  allowed  by  this  article 30 

Regulation Whether  or  not  an  individual  is  the  head  of 

a  family  or  has  dependents  is  immaterial  in  determining  his  liability 
to  render  a  return.     If  an  individual  is  a  married  person  living  with 


"""Taxpayer"  is  defined  by  sections  350,  I,  to  include  "any  person, 
trust  or  estate  subject  to  a  tax  imposed  by  this  article,  and  does  not  include 
corporations." 

S0See  page  75. 
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husband  or  wife,  no  return  need  be  made  where  their  aggregate  net 
income  is  less  than  $2,000;  but  a  separate  return  must  be  made  by- 
each  of  them,  regardless  of  the  amount  of  the  individual  income  of 
each,  where  their  aggregate  net  income  is  $2,000  or  over,  unless  they 
join  in  a  single  return.  The  husband  shall  include  in  his  return 
the  income  derived  from  services  rendered  by  the  wife  or  from  the 
sale  of  products  of  her  labor  if  she  does  not  file  a  separate  return 

or  join  with  him  in  a  return  setting  forth  her  income  separately 

(Art.  521.) 

The  law  calls  for  a  return  based  on  "net  income."  In 
arriving  at  net  income  for  the  sole  purpose  of  determining 
whether  or  not  to  make  a  return,  the  exemptions,  such  as  those 
for  single  and  married  persons  and  for  dependents,  are  not  de- 
ducted. Likewise  dividends  are  not  deducted.  If  the  net 
income  as  thus  computed  is  $1,000  or  over  if  single  or  $2,000 
or  over  if  married,  a  return  must  be  made  even  though  the 
exemptions  mentioned  above  reduce  the  taxable  income  so  that 
no  tax  is  payable. 

Liberty  bond  interest  and  other  exempt  income  are  not 
taxable  by  the  state  and  should  be  disregarded  in  determining 
whether  or  not  to  make  a  return. 

The  only  person  whose  income  exceeds  $1,000  but  is  less 
than  $2,000  who  may  refrain  from  reporting  is  one  who  is 
"married  and  living  with  husband  or  wife."  Heads  of  fami- 
lies who  are  unmarried  must  report  when  they  have  income  in 
excess  of  $1,000,  even  though  because  of  dependents  they 
may  have  "exemptions"  enough  to  cancel  all  their  income 
above  that  amount. 

On  the  other  hand:  "When  specifically  directed  by  the 
Comptroller  an  individual  must  file  the  return  of  his  income 
whether  or  not  such  income  is  subject  to  taxation  under  this 
law."     (Art.  521.) 

When  return  must  be  filed  by  agent. — 

Law.     Section  367 If  the  taxpayer  is  unable  to  make  his 

own  return  the  return  shall  be  made  by  a  duly  authorized  agent  or 
by  the  guardian  or  other  person  charged  with  the  care  of  the  person 
or  property  of  such  taxpayer 
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An  agent  uses  the  form  which  his  principal  would  file  if 
able  to  do  so. 

Returns  must  be  under  oath. — The  law  requires  that 
"Every  taxpayer  ....  shall  make  under  oath  a  return."31 
It  is  also  provided : 

Law.     Section  371 There  shall  be  annexed  to  such  return 

the  affidavit  or  affirmation. of  the  person  making  the  return,  to  the 
effect  that  the  statements  contained  therein  are  true 

Section  373-a.  The  director  of  the  income  tax  bureau,  and  each 
assistant,  deputy  and  district  director,  and  each  cashier,  senior 
auditor,  auditor  and  junior  auditor,  of  the  income  tax  bureau, 
shall  have  the  power  to  administer  an  oath  to  any  person,  or  to 
take  the  acknowledgment  of  any  person,  in  respect  of  any  income  tax 
report  or  return  required  by  or  pursuant  to  this  article,  or  the  rules 
and  regulations  of  the  comptroller. 

Regulation.  All  income  tax  returns  must  be  verified  under  oath 
or  affirmation  before  an  officer  duly  authorized  to  administer  oaths 
either  by  the  laws  of  the  United  States  or  the  laws  of  the  state  or 
territory  where  such  officer  resides.  Persons  in  the  naval  or  military 
service  of  the  United  States  may  verify  their  returns  before  any 
official  authorized  to  administer  oaths  for  the  purpose  of  those 
services.  Income  tax  returns  executed  abroad  may  be  attested 
before  United  States  consular  officers.     (Art.  530.) 

Separate  returns  of  husband  and  wife — when  desirable. — 

Law.  Section  367.  ...  If  a  husband  and  wife  living  together 
have  an  aggregate  net  income  of  two  thousand  dollars  or  over,  each 
shall  make  such  a  return  unless  the  income  of  each  is  included  in  a 
single  joint  return.  .      .  . 

If,  in  case  of  husband  and  wife,  each  receives  an  independ- 
ent income  equal  to  or  in  excess  of  $1,000,  separate  returns 
may  be  made,  but  a  joint  return  will  ordinarily  serve  unless 
the  combined  net  income  exceeds  $10,000.  Below  that  the 
taxes  would  be  the  same  even  though  the  incomes  were  merged. 

When  the  net  income  shown  in  a  single  return  exceeds 
$10,000,  an  increased  rate  (2  per  cent  instead  of  1  per  cent) 
begins  to  apply.     By  rendering  separate  returns  the  applica- 

"Section  367. 
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tion  of  the  increased  rates  is  deferred  to  the  extent  of  an  addi- 
tional $10,000. 

The  following  instructions  appear  on  form  201  (individual 
return — page  1  of  instructions)  : 

5.  When  husband  and  wife  should  file  separate  returns: 

(a)  If  not  living  together  each  should  file  separate  returns  as 
single  persons,  regardless  of  the  fact  that  each  may  be  the  head  of  a 
separate  family  as  defined  under  Instruction  D. 

(b)  If  living  together,  and  each  or  both  have  separate  incomes 
of  $10,000  or  more. 

The  requirement  (b)  was  not  inserted  to  preclude  the  filing 
of  a  joint  return  by  husband  and  wife,  even  if  their  aggregated 
separate  incomes  exceed  $10,000,  but  to  give  the  taxpayer  the 
opportunity  of  taking  advantage  of  the  lower  taxes  which 
result  from  separate  returns  in  most  cases. 

If  a  husband  has  losses  which  exceed  his  income  and  if  his 
wife  has  a  net  taxable  income,  the  filing  of  a  joint  return  will 
permit  the  husband's  losses  to  be  offset  against  his  wife's  in- 
come and  vice  versa.  The  following  federal  ruling  is  of  in- 
terest in  this  connection: 

Ruling.  Receipt  is  acknowledged  of  your  letter  of  January  17th, 
1921,  in  which  you  state  that  during  the  year  1920  your  income  was 
approximately  $54,000.  During  the  same  period  your  wife  suffered 
a  net  loss  of  $62,000.  You  request  to  be  advised  whether  under  the 
circumstances  you  and  your  wife  may  file  a  joint  return  for  the 
purpose  of  applying  your  wife's  net  losses  against  your  income. 
You  are  advised  that  there  is  no  provision  of  the  law  by  which 
a  husband  and  wife  can  be  denied  the  privilege  of  filing  a  joint 
return.  Your  wife's  net  losses  may  therefore  be  deducted  from  your 
income  in  determining  income  subject  to  both  the  normal  tax  and 
the  surtax  where  you  and  your  wife  elect  to  file  a  joint  return. 
(Letter  authorized  for  publication,  signed  by  Commissioner  Wm.  M. 
Williams,  and  dated  February  3,  1921.) 

It  is  understood  that  the  state  will  follow  the  principles 
set  forth  above  and  will  permit  the  filing  of  joint  or  separate 
returns  at  the  discretion  of  the  taxpayer.  Obviously  when 
both  have  taxable  incomes,  separate  returns  will  be  filed ;  and 
when  one  has  a  loss,  joint  returns  will  be  filed.    There  can  be 
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no  objection  to  taking  advantage  of  this  privilege,  but  the 
author  is  of  the  opinion  that  it  does  not  accord  with  the  in- 
tention of  the  law  nor  with  the  principles  which  underlie  an 
individual  tax  law.  The  basis  of  the  family  unit,  if  extended 
any  further  or  if  the  foregoing  ruling  is  carried  to  its  logical 
conclusion,  will  result  in  far  greater  taxation  than  will  result 
if  the  principle  of  individual  returns  is  adhered  to. 

Returns  by  minors. — The  state  procedure  in  the  case  of 

minors  closely  follows  the  federal. 

Regulation.  An  individual  under  twenty-one  years  of  age  is 
required  to  render  a  return  of  income  if  he  has  a  net  income  of  his 
own  of  $1,000  or  over  for  the  taxable  year.  If  he  is  married, 
see  article  521.  If  the  aggregate  of  the  net  income  of  a  minor  from 
any  property  which  he  possesses,  and  from  any  funds  held  in  trust  for 
him  by  a  trustee  or  guardian,  and  from  any  earnings  for  his  own  use, 
is  at  least  $1,000,  a  return  as  in  the  case  of  any  other  individual  must  be 
made  by  him  or  by  his  guardian  or  some  other  person  charged  with  the 
care  of  his  person  or  property  for  him.  If,  however,  a  minor  is  depend- 
ent upon  his  parent,  who  appropriates  or  may  appropriate  his  earnings, 
such  earnings  are  income  of  the  parent  and  not  of  the  minor  for  the 
purpose  of  the  tax.  In  the  absence  of  proof  to  the  contrary  a  parent 
will  be  assumed  not  to  have  emancipated  his  minor  child  and  must 
include  in  his  return  any  earnings  of  the  minor.  Nonresident  minors 
must  make  return  in  the  same  manner  and  of  the  same  classes  of 
income  as  other  nonresidents.  The  provisions  of  article  523  are 
equally  applicable  to  nonresident  minors.32     (Art.  524.) 

The  assumption  that  a  parent  has  not  emancipated  his 
minor  child  is  reasonable ;  otherwise  minor  children  with  tax- 
able incomes  might  erroneously  assume  that  they  were  not 
individually  responsible  for  making  returns,  and  the  parent 
in  turn  might  assume  that,  as  a  minor  child  had  a  taxable 
income,  the  latter  was  responsible  for  the  making  of  returns. 
But  the*  earnings  of  the  minor  must  be  from  personal  services 
in  order  to  be  taxable  to  the  parent.  The  income  of  a  minor 
from  his  or  her  separate  property  is  not  to  be  included  in  the 
income  of  the  parent. 
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Ruling,  i.  Where  the  personal  earnings  of  the  minor  are 
actually  appropriated  by  the  parent,  they  are  to  be  included  in  the 
return  of  the  parent.  The  infant  need  make  no  return  in  respect  of 
such  earnings. 

2.  Where  a  minor  is  not  regularly  employed,  and  his  earnings 
are  those  received  for  services  rendered  during  vacation  periods 
or  the  like,  such  earnings  are  income  to  the  parent  and  not  of  the 
minor  for  the  purpose  of  the  tax,  and  if  retained  by  the  minor 
are  to  be  considered  as  a  gift  from  parent  to  minor. 

3.  Where  a  minor  "is  married,  he  is  required  to  make  a  return 
and  pay  a  tax  the  same  as  any  adult  individual.  In  such  a  case 
the  parent  is  not  required  to  include  the  minor's  earnings  in  his 
return  as  he  cannot  appropriate  them. 

4.  Where  a  minor  is  regularly  employed,  and  has  an  income 
sufficient  to  be  self-supporting,  a  separate  return  must  be  made 
if  he  has  a  net  income  of  $1,000  or  more,  if  single,  or  $2,000  or  more 
if  married  and  living  with  wife.  In  such  a  case  the  parent  is  not 
required  to  include  the  minor's  salary  in  his  own  return;  nor  is 
he  entitled  to  an  exemption,  even  if  the  minor  is  under  eighteen. 
(Official  ruling,  dated  January,  1920.) 

Returns  by  soldiers  and  sailors. — If  income  consists  solely 
of  compensation  from  the  United  States  government  no  return 
is  required,  because  such  income  is  not  taxable.33  Under  the 
federal  law  such  income  in  excess  of  $3,500  is  taxable. 

Return  by  Fiduciaries 

The  duties  of  fiduciaries  are  fully  explained  in  Chapter 
XVII.  The  state  law  follows  the  federal  law  in  classifying 
fiduciaries  as  individuals  so  far  as  returns  are  concerned. 
Annual  returns  are  required  by  law,  as  follows : 

Law.  Section  369.  Every  fiduciary  (except  receivers  appointed 
by  authority  of  law  in  possession  of  part  only  of  the  property  of  a 
taxpayer)  shall  make  under  oath  a  return  for  the  individual  or  estate 
or  trust  for  whom  he  acts,  as  follows : 

When  return  is  made  for  an  individual. — 

1.  If  he  acts  for  an  individual  whose  entire  income  from  what- 
ever source  derived  is  in  his  charge  and  the  net  income  of  such  indi- 
vidual is  one  thousand  dollars  or  over  if  single,  or  if  married  and 

"Section  359,  2,  f. 
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not  living  with  husband  or  wife,  or  two  thousand  dollars  or  over  if 
married  and  living  with  husband  or  wife. 

Return  for  estate  during  period  of  administra- 
tion.— 

2.  If  he  acts  (a)  for  an  estate  of  a  deceased  person  during  the 
period  of  administration  or  settlement,  whether  or  not  the  income  of 
such  estate  during  such  period  of  administration  or  settlement  is 
properly  paid  or  credited  to  any  legatee,  heir  or  other  beneficiary ; 

Return  for  estate  whose  income  is  not  distributed. — 

(b)  for  an  estate  or  trust  the  income  of  which  is  accumulated  in 
trust  for  the  benefit  of  unborn  or  unascertained  persons,  or  persons 
with  contingent  interests;  or  (c)  for  an  estate  or  trust  the  income 
of  which  is  held  for  future  distribution  under  the  terms  of  the  will 
or  trust ; 

No   return    necessary   unless   income   amounts   to 

$1,000  OR  MORE. 

and  the  net  income  of  such  estate  or  trust  is  one  thousand  dollars  or 
over. 

The  foregoing  classification,  as  well  as  that  given  below, 
follows  that  laid  down  in  section  365s4  of  the  law,  which 
provides  the  manner  in  which  the  tax  shall  apply  to  estates  and 
trusts  or  "any  kind  of  property  held  in  trust."  The  cases 
specified  above  are  those  in  which  the  fiduciary  pays  the  tax; 
in  the  cases  specified  below  the  fiduciary  does  not  pay  the 
tax.  This  is  similar  to  the  classification  in  the  federal  law. 
The  state  law,  however,  is  more  specific  in  regard  to  require- 
ments for  returns. 

Return  for  estate  when  income  is  distributed  peri- 
odically.— 

Law.    Section  369 

3.  If  he  acts  (a)  for  an  estate  or  trust  the  income  of  which  is 
to  be  distributed  to  the  beneficiaries  periodically ;  or 

Return  as  guardian  of  infant. — 
(b)    as  the  guardian  of  an  infant  whose  income  is  to  be  held  or 


"See  Chapter  XVII. 
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distributed  as  the  court  may  direct;  and  any  beneficiary  of  such 
estate  or  trust  receives  or  is  entitled  to  a  distributive  share  of  the 
income  of  the  estate  or  trust  of  one  thousand  dollars  or  more. 

Requirements  for  fiduciary  returns. — The  following 
sections  of  the  state  law  are  practically  identical  with  the  fed- 
eral law  (section  225). 

Law.    Section  369 

3 The  return  made  by  a  fiduciary  shall  state  specifically 

the  items  of  the  gross  income  and  the  deductions,  exemptions  and 
credits  allowed  by  this  article.  Under  such  regulations  as  the  comp- 
troller may  prescribe,  a  return  made  by  one  of35  two  or  more  joint 
fiduciaries  shall  be  a  sufficient  compliance  with  the  above  require- 
ment. The  fiduciary  shall  make  oath  that  he  has  sufficient  knowledge 
of  the  affairs  of  the  individual,  estate  or  trust  for  whom  or  which 
he  acts  to  enable  him  to  make  the  return,  and  that  the  same  is,  to  the 
best  of  his  knowledge  and  belief,  true  and  correct. 

Fiduciaries  required  to  make  returns  under  this  article  shall  be 
subject  to  all  the  provisions  of  this  article  which  apply  to  taxpayers. 

Summary  of  fiduciary  returns. — There  has  been  confusion 
in  regard  to  fiduciary  returns  because  in  some  cases  the  tax 
is  based  on  these  returns  and  is  paid  by  the  fiduciary,  while  in 
other  cases  the  fiduciary  returns,  although  calling  for  detailed 
statement  of  the  various  kinds  of  income,  are  used  simply  to 
check  the  amounts  reported  by  the  beneficiaries  or  distributees, 
who  must  pay  the  tax  on  their  distributive  shares. 

Regulation.  Every  fiduciary  or  at  least  one  of  joint  fiduciaries 
(except  receivers  appointed  by  authority  of  law,  in  possession  of  part 
only  of  the  property  of  the  taxpayer)  is  required  to  make  a  return  of 
income  for  the  individual  or  trust  or  estate  for  whom  he  acts  (either 
(1)  as  a  tax  return  or  (2)  as  an  information  return)  as  follows: 
1.  Tax  Returns — 

The  fiduciary  of  every  trust  or  estate  must  make  a  return, 
on  Form  200  or  201,  and  of  every  nonresident  trust  or  estate 
on  Form  203  for  nonresident  trusts  and  estates,  and  pay  the  tax 
on  the  taxable  income  of  each  trust  or  estate  taxed  as  an  entity 
having  a  net  income  of  $1,000  or  over  during  the  taxable  year 
in  the  case  of : 

(a)   Income  received  by  estates  of  deceased  persons  during 
the  period  of  administration  or  settlement; 

MLaw  reads  "or." 
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(b)  Income  accumulated  in  trust  for  the  benefit  of  unborn 

or  unascertained  persons  or  persons  with  contingent 
interests ; 

(c)  Income  held  for  future  distribution  under  the  terms  of 

a  will  or  trust. 
In  (a)   the  fiduciary  is  entitled  to  deduct  the  amount  of  income 
properly  paid  or  credited  to  any  beneficiary. 

The  fiduciary  of  an  estate  or  trust  is  entitled  to  the  personal 
exemption  of  $1,000  in  ascertaining  the  tax  liability  of  the  estate 
or  trust. 

In  the  absence  of  any  specific  allocation  of  income  under  the 
will  or  deed  or  trust,  every  distribution  shall  be  deemed  to  apply 
ratably  to  taxable  and  nontaxable  income  of  the  estate  or  trust. 
2.  Information  Returns — 

The  fiduciary  of  every  estate  or  trust  (resident  or  non- 
resident) must  make  an  information  return  on  Form  205 
if  any  beneficiary  receives  or  is  entitled  to  a  distributive 
share  of  taxable  income  of  $1,000  or  over  during  the  taxable 
year  in  the  following  cases  : 

(a)  Income  which  is  to  be  distributed  to  beneficiaries  peri- 

odically, whether  or  not  at  stated  intervals; 

(b)  Income  collected  by  the  guardian  of  an  infant,  to  be 

held  or  distributed  as  the  court  may  direct; 

(c)  Income   of   the   estate   of  any  deceased   person,   which 

during  the  period  of  administration  or  settlement, 
is  properly  paid  or  credited  to  any  legatee,  heir  or 
other  beneficiary. 

In  the  absence  of  any  specific  allocation  of  income,  under  the 
will  of  deed  or  trust,  every  distribution  shall  be  deemed  to  apply 
ratably  to  taxable  and  nontaxable  income  of  the  estate  or  trust 
and  the  beneficiary  must  be  guided  by  the  same  allocation. 

No  tax  is  to  be  paid  by  the  fiduciaries  on  these  returns  as  the 
income  is  taxable  to  the  beneficiaries,  but  there  shall  be  included 
in  computing  the  net  income  of  each  beneficiary  his  distributive 
share,  whether  distributed  or  not,  of  the  net  income  of  the  estate  or 
trust  for  the  taxable  year. 

If  the  estate  or  trust  (a)  has  a  nonresident  beneficiary  and  (b) 
carries  on  business  (as  "business  carried  on"  is  defined  in  article 
415)  both  within  and  without  the  State  of  New  York,  the  fiduciary 
shall  accompany  his  return  with  a  schedule  of  apportionment  on 
Form  205  A.     (Art.  246.) 

Allocation  of  taxable  and  non-taxable  income 
upon  distribution. — It  will  be  noted  in  the  foregoing  ruling 
that  the  following  language  is  used  in  two  places : 
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In  the  absence  of  any  specific  allocation  of  income  under  the 
will  or  deed  of  trust,  every  distribution  shall  be  deemed  to  apply 
ratably  to  taxable  and  non-taxable  income  of  the  estate  or  trust. 

To  illustrate:  A  trust  has  income  of  $12,000,  consisting 
of  $10,000  taxable  and  $2,000  non-taxable  bond  interest.  A 
distribution  of  30  per  cent,  or  $3,600,  is  made  to  a  beneficiary. 
This  amount  might  be  allocated  so  as  to  consist  of  the  entire 
non-taxable  income  of  the  trust,  i.e.,  $2,000,  the  balance, 
$1,600,  to  be  taxable  income.  Under  the  method  prescribed 
by  the  state,  however,  unless  the  will  or  deed  of  trust  contained 
a  specific  provision,  the  $3,600  distributed  would  be  deemed 
to  apply  ratably,  viz.,  non-taxable  (30  per  cent  of  $2,000) 
$600  and  taxable  (30  per  cent  of  $10,000)  $3,000. 

The  requirement  is  a  reasonable  one. 

Responsibility  of  fiduciary  to  make  returns.36 — 

Law.    Section  365 

2.  The  fiduciary  shall  be  responsible  for  making  the  return  of 
income  for  the  estate  or  trust  for  which  he  acts,  whether  such  income 
be  taxable  to  the  estate  or  trust  or  to  the  beneficiaries  thereof. 

Beneficiary's  share  to  be  stated. — 

....  and  in  cases  under  paragraphs  d  and  e  of  subdivision 
one37  of  this  section,  the  fiduciary  shall  include  in  the  return  a  state- 
ment of  each  beneficiary's  distributive  share  of  such  net  income, 
whether  or  not  distributed  before  the  close  of  the  taxable  year  for 
which  the  return  is  made 

This  section  is  similar  to  the  federal  requirement. 

Return  where  beneficiary's  income  is  in  charge  of 

fiduciary. — • 

Regulation.  Every  fiduciary  must  make  a  return  of  income  for 
every  individual  whose  entire  income  is  in  charge  of  such  fiduciary, 
if  the  net  income  of  such  individual  is  $2,000  or  over,  if  living  with 
husband  or  wife,  or  $1,000  or  over  in  other  cases.  If  such  individual 
is  a  resident,  the  return  shall  be  made  on  Form  200  or  201,  and  if  he 


80For  definition  of  "fiduciary,"  see  Chapter  XVII. 
"When  income  is  distributed,  see  Chapter  XVII. 
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is  a  nonresident,  the  return  shall  be  made  on  Form  203.  In  such 
cases,  the  fiduciary  must  pay  the  tax  shown  by  the  return  to  be  due. 
(Art.  247.) 

When  the  income  of  an  estate  is  from  a  business  carried 
on  both  within  and  without  the  state  and  there  is  a  non-resi- 
dent beneficiary,  form  205A  must  be  filed.  This  is  to  appor- 
tion the  income  to  the  non-resident  beneficiary  as  to  sources 
within  and  without  New  York. 

Fiduciary  must  file  return  for  decedent. — Not  only 
must  a  fiduciary  file  a  return  for  the  estate  for  which  he  acts, 
but  he  must  also  file  a  personal  return  for  the  decedent.  The 
requirements  of  the  state  are  identical  with  the  federal,  except- 
ing that  the  following  regulation  states  that  the  executor 
"may"  file  a  return  for  the  decedent  "without  waiting  for  the 
close  of  the  taxable  year." 

Regulation.  As  soon  as  possible  after  his  appointment  and 
qualification,  without  waiting-  for  the  close  of  the  taxable  year, 
an  executor  or  administrator  may  file  a  return  of  income  for  the 
decedent.  Upon  the  completion  of  the  administration  of  an  estate 
and  final  accounting  an  executor  or  administrator  shall  file  a  return 
of  income  of  the  estate  for  the  portion  of  the  taxable  year  in 
which  the  administration  was  closed.  An  ancillary  administrator 
need  make  no  separate  return  if  the  domiciliary  administrator  in- 
cludes in  his  return  the  entire  income  of  the  estate.  Similarly, 
upon  the  termination  of  any  other  trust  the  trustee  may  make  a 
return  without  waiting  for  the  close  of  the  taxable  year.  In  any 
such  case  the  tax  must  be  paid  at  the  time  the  return  is  filed.  The 
payment  of  the  tax  before  the  end  of  the  taxable  year  in  such  cir- 
cumstances does  not  relieve  the  taxpayer  from  liability  for  any 
additional  tax  which  may  subsequently  be  imposed  upon  income 
of  the  taxable  year.     (Art.  542.) 

If  a  return  is  made  for  part  of  a  year  the  personal  exemp- 
tions must  be  reduced  proportionately,38  but  an  exception  is 
made  in  the  case  of  a  return  for  a  decedent  and  the  return  on 
termination  of  period  of  administration.  In  such  case  the  full 
personal  exemptions  are  allowed.39 


""Section  370. 


section  370. 
59 Article  209 ;  see  Chapter  XVII. 
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The  following  ruling  illustrates  the  procedure  indicated 
above. 

Ruling.  Answering  your  inquiry  of  recent  date  relative  to  the 
filing  of  a  return  for  a  decedent  by  his  administrator  or  executor : 

i.  If  the  decedent's  taxable  year  was  a  calendar  year  and  his 
net  income  from  January  1st  to  the  date  of  his  death  within  that 
year  is  $1,000  or  over  if  unmarried,  or  $2,000  or  over,  if  married,  a 
return  must  be  made  by  the  executor  or  administrator  and  such 
executor  or  administrator  may  claim  all  deductions  and  exemptions 
to  which  the  decedent  would  have  been  entitled  under  the  law. 

2.  If  the  decedent's  taxable  year  was  a  fiscal  year  and  his 
net  income  from  the  end  of  the  previous  taxable  year  ending  within 
the  calendar  year  to  the  date  of  his  death  is  $1,000  or  over  if 
unmarried,  or  $2,000  or  over  if  married,  a  return  for  such  decedent 
must  be  made  by  the  executor  or  administrator  and  such  executor 
or  administrator  may  claim  all  deductions  and  exemptions  to 
which  the  decedent  would  have  been  entitled  under  the  law. 

3.  In  the  case  of  a  man  dying  in  January  or  February  or  prior 
to  [April]  15th  before  he  has  filed  his  annual  return  then  due  the 
executor  or  administrator  is  required  to  make  his  return  and  pay 
the  tax. 

4.  If  an  individual  dies  during  a  taxable  year  his  executor  or 
administrator  in  making  a  return  for  him  is  entitled  to  claim  his 
full  personal  exemption,  according  to  the  status  of  the  decedent. 
(Official  ruling,  dated  November  8,  1919.) 

Returns  when  there  are  two  trusts. — 

Regulation.  In  the  case  of  two  or  more  trusts  the  income  of 
which  is  taxable  to  the  beneficiaries,  which  were  created  by  the  same 
person  and  are  in  charge  of  the  same  trustee,  the  trustee  may  at  his 
option  make  a  single  return  on  Form  205  for  all  such  trusts,  not- 
withstanding that  they  may  arise  from  different  instruments.  When, 
however,  a  trustee  holds  trusts  created  by  different  persons  for  the 
benefit  of  the  same  beneficiary  he  shall  make  a  return  on  Form  205 
for  each  trust  separately.     (Art.  249.) 

Return  by  receiver. — 

Regulation.  A  receiver  who  stands  in  the  stead  of  an  indi- 
vidual must  render  a  return  of  income  on  Form  200  or  201  and 
pay  the  tax  for  his  trust,  but  a  receiver  of  only  part  of  the  prop- 
erty of  an  individual  need  not  do  so.  A  receiver  in  charge  of  the 
business  of  a  partnership  shall  render  a  return  on  Form  204  A 
receiver  appointed  to  hold  and  operate  a  mortgaged  parcel  of' real 
estate,  to  whom  rents  and  profits  are  paid,  but  who  is  not  in  con- 
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trol  of  all  the  property  or  business  of  the  mortgagor,  and  a  receiver 
in  partition  proceedings,  are  not  required  to  render  returns  of  in- 
come. In  general  statutory  receivers  and  common  law  receivers  of 
all  the  property  or  business  of  an  individual  must  make  returns. 
(Art.  250.) 

Return  by  guardian  or  by  committee  for  an  incom- 
petent.— • 

Regulation.  A  fiduciary  acting  as  the  guardian  of  a  minor  or  as 
the  committee  of  an  incompetent  person  must  make  a  return  of  income 
for  such  person,  whose  entire  income  is  in  charge  of  such  fiduciary, 
if  the  net  income  of  such  person  is  $2,000  or  over  if  living  with  hus- 
band or  wife,  or  $1,000  or  over  in  other  cases.  If  such  person  is  a 
resident  the  return  shall  be  made  on  Form  200  or  201,  and  if  a  nonres- 
ident, the  return  shall  be  made  on  Form  203.  In  such  cases  the 
fiduciary  must  pay  the  tax  as  shown  by  the  return  to  be  due.  (Art. 
248.) 

Annual   Returns  by  Partnerships 

The  state  law  is  similar  to  the  federal  law40  in  that  partner- 
ships pay  no  taxes  as  entities,  but  the  partners  are  individually 
taxable  for  their  distributive  shares.  Every  partnership,  how- 
ever, must  file  an  annual  return  giving  the  data  necessary  for 
the  determination  of  the  distributive  shares.  Personal  service 
corporations  under  the  state  law,  unlike  the  federal  law,  are 
not  identified  with  partnerships41  and  are  not  required  to  file 
returns,  nor  are  their  stockholders  subject  to  personal  income 
tax  on  profits  of  such  corporations,  unless  distributed. 

Partnership  returns. — 

Law.  Section  368.  Every  partnership  shall  make  a  return  for 
each  taxable  year,  stating  specifically  the  items  of  its  gross  income 
and  the  deductions  allowed  by  this  article,  and  shall  include  in  the 
return  the  names  and  addresses  of  the  individuals  who  would  be 
entitled  to  share  in  the  net  income  if  distributed  and  the  amount  of  the 
distributive  share  of  each  individual.  The  return  shall  be  sworn  to 
oy  any  one  of  the  partners. 


"Section  368  of  the  state  law  quoted  above  is   identical  with  section 
224  of  the  federal  law. 
"Section  350,  2. 
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Regulation.  Every  partnership  deriving  income  (a)  from  prop- 
erty owned  within  the  State  of  New  York,  or  (b)  from  a  business, 
trade,  profession  or  occupation  carried  on  within  the  State  of  New 
York  must  make  a  return  of  income,  regardless  of  the  amount  of  its 
gross  or  net  income  and  regardless  of  the  residence  of  the  partners. 
The  return  shall  be  on  Form  204  and  shall  be  sworn  to  by  one  of  the 
partners.  If  the  partnership  (a)  has  a  nonresident  member,  and  (b) 
carries  on  business  (as  "business  carried  on"  is  defined  in  article 
415)  both  within  and  without  the  State  of  New  York,  its  return 
shall  be  accompanied  by  a  schedule  of  apportionment  on  Form 
204-A.  Such  return  shall  be  made  for  the  fiscal  year  of  the  partner- 
ship, that  is,  for  its  annual  accounting  period  (fiscal  year  or  calendar 
year  as  the  case  may  be),  irrespective  of  the  taxable  years  of  the  part- 
ners. If  the  partnership  makes  any  change  in  its  accounting  period, 
it  shall  make  its  return  in  accordance  with  the  provisions  of  the  Tax 
Law,  section  370,  article  529.     (Art.  230.) 

A  requirement  in  the  state  regulations42  that  is  different 
from  federal  procedure  is  the  apportionment  required  by  form 
204-A  mentioned  above.  This  is  necessary  to  determine  the 
amount  of  income  to  be  allocated  to  a  non-resident  partner, 
when  there  is  such  and  when  the  partnership  business  is  car- 
ried on  both  within  and  without  the  state. 

The  information  demanded  in  a  partnership  return  (when 
all  the  partners  are  residents)  is  similar  to  that  required  in 
the  federal  return,  excepting  that  in  the  state  return  the 
amounts  of  dividends  and  interest  on  obligations  of  the  United 
States  received  by  the  partnership  are  not  needed  for  the  pur- 
pose of-  "credits"  in  the  personal  returns  of  the  partners,  as  is 
the  case  under  the  federal  law,  which  permits  "crediting"  such 
items  for  the  purpose  of  the  normal  tax.  The  federal  law43 
also  permits  a  "credit"  against  the  tax  on  each  partner's  pro- 
portionate share  of  any  income  or  profits  tax  paid  by  the  part- 
nership to  a  foreign  country.  There  is  no  similar  credit 
for  residents  allowed  by  the  state,  but  a  non-resident  partner 
may  receive  credit  for  his  proportionate  share  of  taxes  paid  to 
the  state  or  country  in  which  he  resides  on  income  arising 
from  sources  within  New  York  State. 


"Article  457,  see  Chapter  XVI. 
"Federal  law,  section  222  (4). 
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Regulation.  The  return  of  a  partnership  shall  state  specifically 
(a)  the  items  of  its  gross  income  enumerated  in  section  359  of  the 
Tax  Law;  (b)  the  deductions  enumerated  in  section  360  other  than 
the  deductions  provided  in  paragraph  10  of  that  section;  (c)  the 
names  and  addresses  of  the  individuals  who  would  be  entitled  to  share 
in  the  net  income  of  the  partnership  if  distributed;  (d)  the  amount 
of  the  distributive  share  of  such  net  income  of  each  such  individual ; 
and  (e)  such  other  facts  as  are  required  by  Form  204.     (Art.  231.) 

Changes  in  partnership  during  taxable  year. — There  are 
many  changes  in  partnership  relations  which  do  not  involve 
dissolution  of  existing  partnership.  When  changes  occur  dur- 
ing a  fiscal  year,  because  of  the  death  or  withdrawal  of  a  part- 
ner or  the  admission  of  a  new  partner,  and  when  the  partner- 
ship continues  with  the  exception  of  the  changes  mentioned, 
no  good  purpose  would  seem  to  be  served  by  making  returns 
until  the  end  of  the  taxable  year. 

Regulation Whenever  a  new  partner  is  received  into  a 

partnership,  or  any  existing  partnership  is  reorganized,  the  facts  as 
to  such  change  or  reorganization  should  be  fully  set  forth  in  the  next 
return  of  income  in  order  that  the  Comptroller  may  determine  whether 
any  gain  or  loss  has  been  realized  by  any  partner.     (Art.  101.) 

The  foregoing  regulation  is  identical  with  the  federal  re- 
quirements.44 The  reference  to  the  "next  return"  would  not 
indicate  that  an  immediate  or  special  return  was  required. 
Every  partnership  return  is  merely  an  "information"  return 
and  is  useful  only  after  the  returns  on  which  it  is  a  check 
have  been  filed. 

Return  by  receiver  of  partnership. — Article  250  of  the 
Comptroller's  regulations  provides  that  "a  receiver  in  charge 
of  the  business  of  a  partnership  shall  render  a  return  on  form 
204."  This  also  would  be  in  the  nature  of  a  return  of  informa- 
tion and  would  not  be  a  return  on  which  the  tax  would  be 
directly  assessed.     The  federal  procedure  is  similar.45     The 


"Reg.  45,  Art.  1570. 
,5Reg.  45,  Art.  424. 
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return  would  indicate  the  distributive  profits  or  losses  of  the 
partners  during  the  period  covered  by  the  receivership.  When 
a  receiver  is  appointed  for  a  partnership  the  same  person  is 
usually  made  receiver  for  each  of  the  partners. 

Income  from  partnerships  included  in  individual  returns 
of  partners. — The  requirements  under  the  state  law  are  identi- 
cal with  those  of  the  federal  law46  in  that  the  individual  returns 
of  partners  for  1920  must  include  the  entire  distributive  shares 
credited  to  such  partners  "for  any  accounting  period  of  the 
partnership  ending  within  the  fiscal  or  calendar  year  upon 
the  basis  of  which  the  partner's  net  income  is  computed." 

If  it  is  more  convenient  for  a  partner  to  make  a  return  for 
a  year  ending  at  some  date  other  than  December  31,  he  may  do 
so.  However,  if  a  partner  continues  to  report  personally  for 
the  calendar  year,  he  must  include  in  his  return  the  share  of 
his  profits  credited  to  him  by  the  partnership  on  December  31, 
1920,  or  on  the  last  day  of  the  month  in  1920  which  marked 
the  close  of  the  partnership's  fiscal  year.47 

Returns  of  "information  at  source"  and  "payment  at 
source." — The  subjects  of  withholding  and  information  at  the 
source  are  treated  fully  in  later  chapters,  and  reference  should 
be  made  thereto  for  the  returns  required. 

Payments  for  personal  service  and  of  interest  on  registered 
bonds  or  other  obligations  exceeding  in  total  $1,000  are  re- 
ported to  the  Comptroller  annually  on  or  before  April  15  on 
form  105 — made  out  for  each  individual — accompanied  by 
the  annual  summary  and  letter  of  transmittal,  form  106.48 
No  return  is  required  when  there  has  been  actual  withholding, 
as  that  is  reported  on  forms  102  and  103. 49 

Withholding   agents   will   file   with    the    Comptroller   an- 

"Federal   law,   section  218    (a). 

"For  non-residents,  see  Chapters  XVI  and  XVIII. 

"Articles  282  and  287. 

"Article  283. 
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nually  on  or  before  April  15,  forms  102  revised  and  103, 
showing  the  amounts  of  tax  withheld,  accompanied  by  pay- 
ment of  such  tax.60 

Returns  of  dividends  paid  to  resident  stockholders  may  be 
required  by  the  Comptroller.61 

Rates 

The  state  law  imposes  one  form  of  tax  with  only  three 
gradations,  whereas  the  federal  tax  consists  of  a  normal  or 
flat  tax,  and  a  so-called  surtax  of  many  brackets,  each  bracket 
with  a  different  rate. 

After  the  net  income  has  been  ascertained,  the  personal 
exemptions  are  deducted,  and  on  the  balance  the  tax  is :  1  per 
cent  on  the  first  $10,000,  2  per  cent  on  the  next  $40,000,  and 
3  per  cent  on  amounts  over  $50,000. 

There  are  no  "credits"  against  net  income,  as  under  the 
federal  law,  for  dividends;  nor  is  there  any  credit  against  the 
tax,  after  it  is  computed,  for  taxes  paid  at  source  on  tax- 
free  covenant  bond  interest,  nor  for  income  and  profits  taxes 
paid  during  the  taxable  period  to  foreign  countries  or  posses- 
sions of  the  United  States. 

There  is  a  credit  for  income  taxes  paid  by  non-residents  to 
the  states  or  countries  in  which  they  reside.52 

Law.  Section  351.  A  tax  is  hereby  imposed  upon  every  resident 
of  the  state,  which  tax  shall  be  levied,  collected  and  paid  annually 
upon  and  with  respect  to  his  entire  net  income  as  herein  denned  at 
rates  as  follows :  One  per  centum  of  the  amount  of  net  income  not 
exceeding  ten  thousand  dollars;  two  per  centum  of  the  amount  of  net 
income  in  excess  of  ten  thousand  dollars  but  not  in  excess  of  fifty 
thousand  dollars;  three  per  centum  of  the  amount  of  net  income  in 

excess  of  fifty  thousand  dollars Such  tax  shall  first  be  levied, 

collected  and  paid  in  the  year  nineteen  hundred  and  twenty  upon  and 
with  respect  to  the  taxable  income  for  the  calendar  year  nineteen 
hundred  and  nineteen,  or  for  any  taxable  year  ending  during  the 
year  nineteen  hundred  and  nineteen. 


"Article  267. 
"Article  288. 
ffiSee  Chapters  XIII  and  XVIII. 
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Surtax  on  sale  of  mineral  deposits. — There  is  no  provision 
in  the  state  law  similar  to  that  in  the  federal  law53  to  the 
effect  that  the  surtax  attributable  to  a  "sale  of  mines,  oil  or 
gas  wells,  or  any  interest  therein,  where  the  principal  value  of 
the  property  has  been  demonstrated  by  prospecting  or  explora- 
tion and  discovery  work  done  by  the  taxpayer"  shall  not 
exceed  20  per  cent  of  the  selling  price. 

Computation  of  the  Tax 

While  there  is  no  necessity  to  compute  surtax,  as  there  is 
under  the  federal  law,  the  necessity  for  apportionment  of 
income  to  sources  within  and  without  the  state  and  the  use  of 
various  factors  in  determining  such  apportionment  have  com- 
plicated the  procedure  under  the  state  law  as  compared  with 
the  federal.  The  federal  law  does  not  call  for  detailed  com- 
putations such  as  are  required  by  forms  204-A  and  205-A, 
of  partnerships  doing  business  within  and  without  the  state, 
having  non-resident  partners  and  of  fiduciaries  of  estates  hav- 
ing non-resident  beneficiaries. 

Illustrations  of  computation  of  the  tax  will  be  found  in 
Appendix  A. 

Reconciliation  of  returns  and  books  of  account. — Provi- 
sion is  made  on  the  return  forms54  for  a  reconciliation  of  the 
net  income  reported  to  the  state  with  that  reported  in  the 
federal  return.  A  reconciliation  should  be  kept  between  the 
net  profit  shown  by  the  books  and  the  net  income  reported  to 
the  federal  government.  In  this  way  any  item  reported  in 
the  state  return  can  be  traced  to  the  books. 

It  is  known  that  the  state  is  making  thorough  verifications 
of  returns,  and  an  explanation  will  be  required  of  any  ma- 
terial differences  between  amounts  reported  in  the  federal 
and  state  returns.55 


"Section  21 1. 

"Long   form  201,   item  13,   page   1    (individuals)  ;    form  204,   item  7, 
page  I    (partnerships);  form  205,  item  7,  page  1    (fiduciaries). 

MFor  illustration  of  reconciliation  on  state  return,  see  Appendix  A. 
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Individual  fiscal  years — personal  credits  to  be  reduced  for 
fractions  of  year. — The  state  procedure  is  similar  to  the  fed- 
eral in  that  when  an  individual  changes  from  a  calendar  year 
to  other  fiscal  year,  or  vice  versa,  he  must  report  for  a  frac- 
tional part  of  a  year.''1"'  In  such  cases  both  state  and  federal57 
procedure  requires  reduction  of  the  personal  exemptions. 

Fiscal  year  ending  in  1919. — 

Regulation.  The  method  provided  for  computing  the  tax  for  a 
fiscal  year  beginning  in  1918  and  ending  in  1919  is  as  follows:  The 
tax  attributable  to  the  calendar  year  1919  is  found  by  computing 
the  income  of  the  taxpayer  in  accordance  with  the  statute  for  the 
fiscal  year  and  determining  the  proportion  of  such  income  which  the 
portion  of  such  fiscal  year  falling  within  the  calendar  year  is  of  the 
full  fiscal  year,  and  computing  the  tax  on  such  amount.  The  per- 
sonal exemption  must  be  correspondingly  apportioned.     (Art.  527.) 

The  state  practice  is  different  from  that  under  the  federal 
law.58  Under  the  latter  the  tax  is  computed  at  the  1918  and 
1919  rates,*  respectively,  for  the  full  year,  and  then  is  prorated. 
Under  the  state  regulations,  the  income  for  the  full  fiscal  year 
is  prorated  first  and  then  the  tax  is  computed  on  the  resulting 
amount. 

The  prorating  of  the  income  prescribed  by  article  527, 
noted  above,  may  not  be  equitable  in  case  of  a  seasonal  busi- 
ness in  which  most  of  the  profits  were  earned  in  the  part  of  the 
fiscal  year  falling  in  1918.  If  the  books  show  income  accrued 
to  January  1,  1919,  only  the  income  accrued  after  that  date 
should  be  reported,  as  the  law59  is  based  on  "the  method  of 
accounting  regularly  employed  in  keeping  the  books  of  such 
taxpayer." 


"See  page  70. 

"Tederal  law,   section  226. 
"Federal  law,  section  205   (b). 
"Section  358,  1. 


CHAPTER  V 

ADMINISTRATION 

Administration  and  enforcement  of  the  law  are  delegated 
to  the  state  Comptroller,  who  is  authorized  to  divide  the 
state  into  districts  and  maintain  branch  offices  therein.1  He 
is  granted  powers  to  revise  incorrect  returns,  to  examine 
books  and  records  of  taxpayers,  to  take  testimony,  to 
grant  extensions  of  time  for  filing  returns,  and,  in  case  returns 
have  not  been  filed  by  taxpayers,  to  estimate  their  taxable 
income.  The  Comptroller  is  also  authorized  to  make  rules 
and  regulations  and  to  collect  information  necessary  to  enforce 
the  provisions  of  the  law.2 

As  the  laws  assign  to  the  Comptroller  duties  in  addition 
to  the  administration  of  the  income  tax  law,  he  has  created  a 
division  within  his  office  known  as  the  Income  Tax  Bureau, 
for  the  purpose  of  carrying  out  the  duties  which  this  law  im- 
poses upon  him.  The  main  office  of  this  bureau  is  at  Albany. 
As  the  bureau  is  created  by  the  Comptroller  and  not  by  statute, 
it  can  only  act  in  his  behalf,  and  therefore  references  in  this 
chapter  are  generally  made  to  the  Comptroller. 

Organization 

Organization  of  Income  Tax  Bureau. — The  chart  appear- 
ing on  the  opposite  page  indicates  the  organization  of  the  In- 
come Tax  Bureau  which  the  Comptroller  has  created.  The 
bureau  is  divided  into  seven  sections.  The  functions  of  each 
division  are  enumerated  in  the  chart.  The  taxpayer  will  come 
in  contact  most  frequently  with  the  Collection,  Audit,  Inves- 
tigation, Information  and  Publicity  divisions. 

Administration  of  the  income  tax  law  is  centralized  in  the 


"Section  372. 
2Section  383. 
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Income  Tax  Bureau.  Although  the  law.  provides  for  the  cre- 
ation of  district  offices,  the  state  Comptroller,  while  establish- 
ing these  offices,  very  properly  has  not  materially  decentralized 
the  organization  of  the  Income  Tax  Bureau  and  each  branch 
office  receives  its  powers  from  the  Albany  office  and  is  sub- 
ject to  control  by  that  office  at  all  times.  Decentralization  of 
income  tax  administration  is  not  feasible  under  present  con- 
ditions. 

Branch  offices. — The  law  authorizes  the  Comptroller  to' 

create  branch  offices. 

Law.  Section  372.  The  comptroller  shall  administer  and  en- 
force the  tax  herein  imposed  for  which  purpose  he  may  divide  the 
state  into  districts  in  each  of  which  a  branch  office  of  the  comp- 
troller may  be  maintained;  provided  that  in  no  cases  shall  a  county 
be  divided  in  forming  a  district. 

Pursuant  to  the  foregoing  the  Comptroller  has  divided 
the  state  into  thirteen  districts  and  has  established  offices  in  the 
following  places : 


District  Office 

1.  Albany  office 

2.  New  York 

3.  Brooklyn 

4.  The  Bronx 

5.  Jamaica 

6.  White  Plains 

7.  Buffalo 

8.  Rochester 

9.  Syracuse 

10.  Utica 

11.  Elmira 

12.  Binghamton 
[3.  Kingston 


Location 
42  No.  Pearl  St. 
120  Broadway 
(Equitable  Bldg.) 
317  Washington  St. 
St.  Ann's  Ave  &  161  st  St. 
2  No.  Washington  St. 
Court  House 
11-13  W.  Swan  St. 
106-108  Main  St.,  E. 
(United  Bldg.) 
423^  Salina  St. 
no  Genesee  St. 
(City  Nat.  Bk.  Bldg.) 
230  Lake  St. 
Court  &  State  Sts. 
518  Broadway 


Director 
Roy  H.  Palmer 
Niles  R.  Becker 

Henry  B.  Cocheu 
Thomas  W.  Whittle 
George  U.  Harvey 
Courtney  D.  Whittemore 
Henry  Seilheimer 
James  M.  Mangan 

A.  A.  Kocher 
Fred  J.  Graff 

Louis  C.  Andrews 
Henry  B.  Mulford 
J.  DePuy  Hasbrouck 


Organization  of  branch  offices  and  duties  of  the  directors. 

—At  the  bottom  of  the  chart  is  an  outline  of  the  organiza- 
tion of  each  of  the  district  offices.  As  there  shown  each  dis- 
trict office  is  placed  in  charge  of  a  district  director  who  has 
general  supervisory  powers  over  each  of  the  units  making  up 
the  organization.     These  units  consist  of  four  general  sec- 
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tions  and  what  is  called  the  "cashier's  department."  The 
latter  itself  is  made  up  of  four  separate  sections.  Directors 
of  the  branch  offices  have  only  the  powers  which  the  director 
at  Albany  has  conferred  upon  them.  Generally  speaking,  it 
can  be  said  that  the  district  offices  perform  three  functions, 
namely : 

i.  They  collect  the  tax. 

2.  They  execute  the  field  audit  of  such  returns  as  may  be 

referred  to  them  by  the  Albany  office. 

3.  They  carry  on  investigational  work  authorized  by  the 

director  at  Albany. 

Branch  offices  are  not  authorized  to  audit  any  re- 
turns3 except  by  instruction  of  the  Comptroller.  The 
district  directors  have  been  authorized  by  the  Comptroller 
to  grant  extensions  of  time  for  filing  returns  not  to  exceed 
fifteen  days  from  April  15.  However,  as  a  general  rule,  appli- 
cations for  extensions  of  time  are  forwarded  to  the  main 
office  at  Albany,  as  it  is  necessary  to  keep  in  that  office  a  record 
of  all  extensions;  and  it  is  only  when  such  a  reference  is 
inexpedient  that  the  district  directors  exercise  their  authority 
to  grant  extensions.  When  an  extension  of  time  is  granted 
by  a  district  office,  all  the  correspondence  and  a  copy  of  the 
written  permission  go  immediately  to  Albany  to  be  inserted  in 
the  taxpayer's  file  folder. 

Certain  Albany  officers  spend  part  time  in  the 
branch  office  in  city  of  New  York. — Because  of  the  large 
number  of  taxpayers  living  in  the  city  of  New  York,  the 
director  of  the  Income  Tax  Bureau,  the  chief  of  the  Audit 
Division  and  the  chief  of  the  Investigation  Division  spend  two 
days  each  week  in  the  New  York  office  at  120  Broadway. 
The  chief  of  the  Investigation  Division  devotes  his  time  and 
attention  to  the  work  of  his  division.  The  chief  of  the  Audit 
Division  and  the  director   spend  their   time   in   hearing   in- 


sSee  page  102. 
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formal  appeals  by  taxpayers  against  whom  additional  assess*- 
ments  have  been  made,  who  have  applied  for  revision  and 
readjustment  under  section  374,  or  are  protesting  the  addi- 
tional assessment  without  such  formal  application. 

Assessment  and   Payment 

Like  the  federal  law,  the  New  York  law  virtually  imposes 

upon  taxpayers  the  duty  of  "self-assessment." 

Law.  Section  377.  1.  Each  taxpayer  shall,  or  in  cases  where  an 
agent  or  a  guardian  or  other  fiduciary  makes  return  for  the  taxpayer 
on  whose  behalf  he  is  acting,  then  the  agent,  guardian  or  other  fidu- 
ciary shall,  at  the  time  of  filing  his  return,  pay  to  the  comptroller 
the  amount  of  tax  payable  hereunder  as  the  same  shall  appear  from 
the  face  of  the  return.  .  .• .  . 

Unlike  the  federal  law,  however,  there  is  no  provision  for 
payment  in  four  instalments.  The  entire  tax  must  be  paid  on 
the  date  (on  or  before  April  15)  when  the  return  is  filed. 

Method  of  assessment  when  no  return  is  filed. — 

Law.  Section  373.  .  .  .  if  any  taxpayer  fails  to  make  return  as 
herein  required,  the  comptroller  is  authorized  to  make  an  estimate  of 
th«  taxable  income  of  such  taxpayer  from  any  information  in  his 
possession,  and  to  audit  and  state  an  account  according  to  such  .  .  . 
estimate  so  made  by  him  for  the  taxes,  penalties  and  interest  due  the 
state  from  such  taxpayer 

If  a  demand  for  payment  based  on  such  a  compilation  were 
made,  no  matter  how  erroneous  it  might  be,  payment  would 
have  to  be  made  and  any  overpayment  would  have  to  be  se- 
cured by  refund. 

It  might  be  possible,  however,  to  compromise  the  pen- 
alties.* 

Place  of  payment.— The  return  may  be  filed  and  payment 
made  at  any  one  of  the  thirteen  branch  offices,5  or  the  return 
may  be  mailed  with  payment  direct  to  the  Comptroller  at 
Albany. 


'See  page  114. 
"See  page  94. 
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Payment  may  be  made  by  uncertified  cheques. — 

Regulation.  The  Comptroller  will  accept  uncertified  checks  in 
payment  of  income  taxes,  provided  such  checks  are  collectible  at  par, 
that  is,  for  their  full  amount  without  any  deduction  for  exchange  or 
other  charges.  The  day  on  which  the  Comptroller  receives  the  check 
will  be  considered  the  date  of  payment  so  far  as  the  taxpayer  is  con- 
cerned unless  the  check  is  returned  dishonored.  If  one  check  is 
remitted  to  cover  two  or  more  persons'  taxes,  the  remittance  must 
be  accompanied  by  a  letter  of  transmittal  stating  (a)  the  name  of 
the  drawer  of  the  check;  (b)  the  amount  of  the  check;  (c)  the  amount 
of  any  cash,  money  order  or  other  instrument  included  in  the  same 
remittance;  (d)  the  name  of  each  person  whose  tax  is  to  be  paid 
by  the  remittance;  and  (e)  the  amount  of  the  payment  on  account 
of  each  person.     (Art.  554.) 

The  foregoing  is  practically  the  same  as  article  1733  of 
Regulations  45  of  the  Treasury.  But  under  the  federal  law,  if 
a  collector  wishes  to  demand  payment  by  certified  cheque  he 
may  do  so,  as  the  federal  article  reads :  "Collectors  may 
accept  uncertified  checks." 

Procedure  in  case  of  dishonored  cheques. — 

Regulation.  If  any  check  is  returned  unpaid,  all  expenses  inci- 
dent to  collection  of  such  a  check  will  be  charged  to  the  taxpayer. 
If  any  taxpayer  whose  check  has  been  returned  uncollected  by  the 
depositary  bank  should  fail  at  once  to  make  the  check  good,  the 
Comptroller  will  proceed  to  collect  the  tax  as  though  no  check  had 
been  given.  A  taxpayer  who  tenders  a  certified  check  in  payment  for 
taxes  is  also  not  released  from  his  obligation  until  the  check  has 
been  paid.     (Art.  555.) 

Receipt  is  issued  when  payment  is  made  in  cash. — 

Regulation.  The  Comptroller  will  issue  a  cash  register  receipt, 
for  every  tax  which  is  paid  in  cash.  In  the  case  of  payments  in  cash, 
the  taxpayer  should  in  every  instance  require  a  cash  register  receipt. 
In  the  case  of  payments  made  by  check,  the  cancelled  check  is  usually 
a  sufficient  receipt,  but  the  Comptroller  will  on  request  issue  an 
additional  receipt.    (Art.  552.) 

Taxpayers  should  preserve  all  receipts  and  canceled 
cheques,"  because,  as  in  federal  procedure,  these  must  be  pre- 
sented with  any  claim  for  refund  which  may  be  filed.     Some 


"See  above. 
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question  might  arise  also  as  to  whether  payment  had  been 
made. 

Payment  on  leaving  the  country. — 

Ruling.  In  reply  to  your  letter  of  January  8,  you  are  advised 
that  there  is  no  provision  of  the  Personal  Income-Tax  Law  which 
requires  a  taxpayer  to  obtain  a  certificate  from  the  State  showing 
that  he  has  complied  with  all  the  regulations  regarding-  the  income 
tax,  before  being  permitted  to  leave  the  country. 

The  Federal  government  has  such  a  requirement-  and  if  you 
will  communicate  with  the  Collector  of  Internal  Revenue  [of  your 
district],  the  necessary  information  will  be  given  you.  (Official 
ruling,  dated  January  12,  1920.) 

The  New  York  law  has  no  provision  similar  to  section 
252  (g)7  of  the  federal  law,  which  permits  the  Commissioner 
under  certain  conditions  to  declare  the  taxable  period  ter- 
minated and  demand  immediate  payment  of  all  taxes.  Gen- 
erally speaking,  a  state  has  no  power  to  prevent  its  residents 
from  going  into  another  state  or  abroad.  This  makes  it  all 
the  more  difficult  to  administer  a  state  income  tax  law. 

Collection  of  taxes  by  warrant. — 

Law.  Section  380.  If  any  tax  imposed  by  this  article  or  any 
portion  of  such  tax  be  not  paid  within  sixty  days  after  the  same 
becomes  due,  the  comptroller  shall  issue  a  warrant  under  his  hand 
and  official  seal  directed  to  the  sheriff  of  any  county  of  the  state  com- 
manding him  to  levy  upon  and  sell  the  real  and  personal  property 
of  the  person  owning  the  same,  found  within  his  county,  for  the 
payment  of  the  amount  thereof,  with  the  added  penalties,  interest 
and  the  cost  of  executing  the  warrant,  and  to  return  such  warrant 
to  the  comptroller  and  pay  to  him  the  money  collected  by  virtue 
thereof  by  a  time  to  be  therein  specified,  not  less  than  sixty  days 
from  the  date  of  the  warrant 

It  should  be  noted  that  the  above  warrant  may  be  issued 
without  giving  any  notice  to  the  taxpayer. 

The  nature  of  this  warrant  is  very  similar  to  that  of  the 
distraint  warrant  which  is  issued  under  the  federal  law. 
Immediately  upon  its  issuance  the  officer  to  whom  it  is  issued 


'See  Income  Tax  Procedure,  1921,  page  174. 
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seizes  and  sells  sufficient  property  to  satisfy  the  tax  which  is 
due. 

Warrant  becomes  a  lien  when  properly  recorded. — 

Law.    Section  380 The  sheriff  shall  within  five  days  after 

the  receipt  of  'the  warrant,  file  with  the  clerk  of  his  county  a  copy 
thereof,  and  thereupon  the  clerk  shall  enter  in  the  judgment  docket, 
in  the  column  for  judgment  debtors,  the  name  of  the  taxpayer 
mentioned  in  the  warrant,  and  in  appropriate  columns  the  amount 
of  the  tax  or  portion  thereof  and  penalties  for  which  the  warrant 
is  issued  and  the  date  when  such  copy  is  filed,  and  thereupon  the 
amount  of  such  warrant  so  docketed  shall  become  a  lien  upon 
the  title  to  and  interest  in  real  property  or  chattels  real  of  the 
person  against  whom  it  is  issued  in  the  same  manner  as  a  judg- 
ment duly  docketed  in  the  office  of  such  clerk.  The  said  sheriff 
shall  thereupon  proceed  upon  the  same  in  all  respects  with  like  effect, 
and  in  the  same  manner  prescribed  by  law  in  respect  to  execu- 
tions issued  against  property  upon  judgments  of  a  court  of  record, 
and  shall  be  entitled  to  the  same  fees  for  his  services  in  executing  the 
warrant  to  be  collected  in  the  same  manner. 

Warrant  may  be  issued  also  to  certain  agents. — 
In  the  discretion  of  the  comptroller,  a  warrant  of  like  terms,  force 
and  effect  may  be  issued  and  directed  to  any  agent  authorized  to 
collect  income  taxes,  and  in  the  execution  thereof  such  agent  shall 
have  all  the  powers  conferred  by  law  upon  sheriffs,  but  shall  be 
entitled  to  no  fee  or  compensation  in  excess  of  actual  expenses 
paid  in  the  performance  of  such  duty.  If  a  warrant  be  returned 
not  satisfied  in  full,  the  comptroller  shall  have  the  same  remedies 
to  enforce  the  claim  for  taxes  against  the  taxpayer  as  if  the  people 
of  the  state  had  recovered  judgment  against  the  taxpayer  for  the 
amount  of  the  tax. 

Collection  cannot  be  made  by  warrant  after  three 
years. — If  a  taxpayer  has  filed  a  return,  the  Comptroller  can- 
not collect  by  warrant  after  the  expiration  of  three  years. 

Law.  Section  373.  (1)  .  .  .  Except  in  the  case  of  a  wilfully 
false  or  a  fraudulent  return  with  intent  to  evade  the  tax,  the  amount 
of  tax  due  under  any  return  shall  be  determined  by  the  comptroller 
within  three  years  after  the  return  was  due  or  was  made 

The  federal  law  provides  for  assessment  within  "five  years 
after  the  date  when  the  return  was  due  or  was  made."8 


'Income  Tax  Procedure,  1921,  page  170. 
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Tax  declared  a  debt. — 

Law.  Section  351-b.  Every  tax  imposed  by  this  article  and  all 
increases,  interest  and  penalties  thereon,  in  addition  to  being  a  tax 
against  property,  business,  trade,  profession  or  occupation,  as  in  this 
article  provided,  shall  also  become,  from  the  time  it  is  due  and  pay- 
able, a  personal  debt,  from  the  person  or  persons  liable  to  pay  the 
same,  to  the  state  of  New  York. 

The  foregoing  section  was  added  among  the  1920  amend- 
ments. 

Suit  for  collection  may  be  brought  at  any  time. — 

Law.  Section  381.  Action  may  be  brought  at  any  time  by  the 
attorney-general  of  the  state  at  the  instance  of  the  comptroller,  in 
the  name  of  the  state  to  recover  the  amount  of  any  taxes,  penalties 
and  interest  due  under  this  article. 

In  view  of  section  373,  which  states  that  "the  amount  of 
tax  due  under  any  return  shall  be  determined  by  the  Comp- 
troller within  three  years  after  the  return  was  due  or  was 
made,"  a  question  arises  as  to  whether  or  not  this  section 
applies  only :  ( 1 )  when  a  false  or  fraudulent  return  has  been 
filed,  which  is  excepted  by  section  373,  or  (2)  when  no  return 
has  been  filed.  The  Comptroller  is  given  the  sole  power  to 
examine  and  audit  returns  for  the  purpose  of  determining 
additional  taxes.  It  would  seem  to  follow,  therefore,  that  suit 
may  be  brought  "at  any  time"  only  in  the  above  two  cases. 

Of  course,  if  the  Comptroller  makes  the  necessary  examin- 
ation within  the  three-year  period,  suit  may  be  brought  at  any 
time  under  the  foregoing  section. 

Examination  of  Returns 

The  return  filed  by  the  taxpayer  is  subsequently  subjected 
to  an  audit  to  determine  whether  or  not  the  taxpayer  has 
computed  his  tax  in  accordance  with  the  law. 

Law.  Section  373.  (1)  If  in  the  opinion  of  the  comptroller, 
any  return  of  a  taxpayer  is  in  any  essential  respect  incorrect,  he 
shall  have  power  to  revise  such  return 
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Comptroller's  power  to  examine  records  of  taxpayer. — The 
Comptroller  has  practically  the  same  power  as  that  which  the 
Commissioner  of  Internal  Revenue  has  under  the  federal  law 
to  examine  records  of  the  taxpayer. 

Law.    Section  373 

2.  The  comptroller,  for  the  purpose  of  ascertaining  the  correctness 
of  any  return  or  for  the  purpose  of  making  an  estimate  of  taxable 
income  of  any  person  where  information  has  been  obtained,  shall 
also  have  power  to  examine  or  to  cause  to  have  examined,  by  any 
agent  or  representative  designated  by  him  for  that  purpose,  any 
books,  papers,  records  or  memoranda  bearing  upon  the  matters 
required  to  be  included  in  the  return,  and  may  require  the  attendance 
of  the  person  rendering  the  >  return  or  any  officer  or  employee  of 
such  person,  or  the  attendance  of  any  other  person  having  knowledge 
in  the  premises,  and  may  take  testimony  and  require  proof  material 
for  his  information,  with  power  to  administer  oaths  to  such  person 
or  persons. 

Examination  must  be  made  within  three  years  in  certain 
cases. — Paragraph  (2)  of  section  377  provides  that  "as  soon 
as  practicable  after  the  return  is  filed,  the  Comptroller  shall 
examine  it  and  compute  the  tax."  A  conflict  apparently  exists 
between  this  section  and  the  following: 

Law.  Section  373.  (1)  ....  Except  in  the  case  of  a  wilfully 
false  or  a  fraudulent  return  with  intent  to  evade  the  tax,  the  amount 
of  tax  due  under  any  return  shall  be  determined  by  the  comptroller 
within  three  years  after  the  return  was  due  or  was  made. 

NO  LIMITATION  IN  CASE  OF  FALSE  OR  FRAUDULENT  RE- 
TURN.  

In  the  case  of  such  wilfully  false  or  fraudulent  returns  the  amount 
of  tax  due  may  be  determined  at  any  time  after  the  return  is  filed 
and  the  tax  may  be  collected  at  any  time  after  it  becomes  due 

Examination  and  audit  of  returns. — All  returns  are  audited 
in  the  Albany  office.  This  is  desirable  because  it  tends  to 
produce  uniformity.  If  a  return  cannot  be  audited  without 
additional  information,  the  taxpayer  is  requested  by  letter  to 
furnish  such  information  as  is  necessary.  Taxpayers  should 
always  comply  fully  with  requests  for  data  required  for  the 
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audit  of  their  returns.  Failure  to  furnish  the  necessary  in- 
formation may  cause  the  Comptroller  to  make  an  arbitrary 
assessment,  which  he  is  authorized  to  do,  and  thereby  force  the 
taxpayer  to  file  claim  for  refund  if  the  assessment  or  any  part 
thereof  is  erroneous. 

If  the  information  necessary  to  the  audit  of  a  return  can- 
not be  obtained  by  correspondence,  a  field  audit  is  made 
through  one  of  the  branch  offices. 

Taxpayers  should  be  notified  in  advance  of  proposed  as- 
sessment.— The  author  is  of  the  opinion  that  the  state  Comp- 
troller should  issue  a  letter,  similar  to  the  federal  A-2  letter,9 
before  the  issuance  of  assessment  for  additional  taxes.  This 
letter  would  place  the  taxpayer  on  notice  that  he  was  to  receive 
an  additional  assessment  and  it  would  also  set  forth  the  rea- 
sons for  it. 

Many  assessments  are  made  without  any  correspondence 
with  the  taxpayer,  and  it  is  quite  possible  that  the  Comptroller 
may  not  have  considered  very  pertinent  facts  which  the  tax- 
payer would  have  furnished  willingly.  The  receipt  of  such  a 
letter  would  enable  a  taxpayer  fully  to  explain  the  matter  to 
the  Comptroller  before  assessment  was  made. 

As  interest  runs  from  the  date  when  the  tax  was  originally 
due  at  the  rate  of  i  per  cent  a  month,  the  state  Comptroller 
would  not  lose  anything  by  this  procedure. 

Taxpayer  is  notified  of  the  result  of  the  examination. — 
In  case  an  additional  amount  is  found  due,  the  Comptroller 
requires  the  taxpayer  to  pay  that  amount  with  interest. 

Law.     Section  377 

3.  If  the  amount  of  tax  as  computed  shall  be  greater  than 
the  amount  theretofore  paid,  the  excess  shall  be  paid  by  the  taxpayer 
to  the  comptroller  within  ten  days  after  the  amount  of  the  tax  as 
computed  shall  be  mailed  by  the  comptroller 

This  section  is,  in  effect,  the  same  as  the  federal  law  which 


sSee  Income  Tax  Procedure,  1921,  page  172. 
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requires  payment  within  "ten  days  after  notice  and  demand 
by  the  collector."10  It  is  important  to  note,  however,  that 
interest  runs  at  the  rate  of  1  per  cent  a  month  "from  the 
date  the  tax  was  originally  due  to  the  date  of  payment."11  In 
the  case  of  the  federal  law,  interest  does  not  begin  to  run  until 
after  notice  and  demand  for  payment  has  been  made.12 

In  case,  however,  the  examination  shows  that  the  tax- 
payer  has  overpaid  his  tax,  the  Comptroller  is  authorized  to 
make  a  refund. 

Law.    Section  377.  .  .  . 

4.  If  the  amount  of  tax  as  computed  shall  be  less  than  the 
amount  theretofore  paid,  the  excess  shall  be  refunded  by  the  comp- 
troller out  of  the  proceeds  of  the  tax  retained  by  him  as  provided 
in  this  article. 

This  section  differs  from  the  federal  law  in  that  the  tax- 
payer does  not  have  to  file  a  claim  for  refund,  but  the  Comp- 
troller makes  the  refund  of  his  own  volition. 

The  law  does  not  state,  however,  that  the  refund  shall  be 
with  interest. 

Abatement  or  Application  for  Revision 

If  every  taxpayer  thoroughly  understood  the  personal  in- 
come tax  law  and  its  application  and  always  assessed  himself 
and  paid  the  correct  amount  of  tax,  there  would,  of  course, 
be  no  such  things  as  abatement  and  refunds  in  the  sense  used 
here.  But  because  of  the  many  erroneous  computations  it  is 
important  that  taxpayers  should  know  what  procedure  to 
follow  when  seeking  to  have  an  additional  assessment  abated 
or  an  overpayment  refunded. 

After  the  Comptroller  has  made  an  examination  of  the  tax- 
payer's return  and  has  notified  him  that  an  additional  amount 
of  tax  is  due,  the  taxpayer  may  either  pay  the  tax  and  ask 
for  a  refund,  or  he  may  request  the  Comptroller  to  hold  the 


"Revenue  Act  of  1918,  section  250  (e). 
"Section  377;  see  page  113  fur  further  discussion. 
"Income  Tax  Procedure,  1021,  page  181. 
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assessment  in  abeyance  until  he  shall  have  submitted  evidence 
as  to  why  the  tax  should  not  be  collected. 

Is  Comptroller's  regulation  warranted  by  law? — Unlike 
the  federal  law,  the  New  York  law  does  not  specifically  provide 
for  a  claim  for  abatement  as  such. 

Regulation.  Where  the  Comptroller  has  made  an  additional  as- 
sessment, the  amount  of  such  additional  assessment  is  payable  within 
ten  days  from  the  date  of  notice  thereof.  However,  the  taxpayer 
will  be  afforded'  opportunity  to  offer  proof  as  to  the  incorrectness  of 
all  or  any  part  of  the  additional  assessment  and  may  during  the- 
ten-day  period  file  claim  for  abatement  of  all  or  any  part  thereof. 
The  application  must  be  sustained  by  the  affidavit  of  the  party  against 
whom  the  tax  was  assessed,  or  of  other  parties  cognizant  of  the 
facts.  When  a  tax  has  been  audited  and  stated  by  the  Comptroller 
the  presumption  is  that  the  assessment  is  correct,  and  the  additional 
assessment  must  be  paid  when  due,  unless  the  Comptroller  has  in  the 
meantime  abated  all  or  a  part  of  it.  The  burden  of  proof  in  rebutting 
the  presumption  and  showing  that  it  was  improperly  or  illegally 
assessed,  or  that  relief  should  be  given  under  section  374  of  the 
statute,  rests  upon  the  applicant  for  abatement.  The  affidavits 
must,  therefore,  contain  full  and  explicit  statements  of  all  the  ma- 
terial facts  relating  to  the  claim  in  support  of  which  they  are 
offered  and  to  the  proper  consideration  of  which  they  are  essential. 
The  legality  of  the  claim  is  to  be  determined  by  the  Comptroller  upon 
the  facts  presented  by  the  affidavits.  The  filing  of  a  claim  for  abate- 
ment does  not  operate  as  a  suspension  of  the  collection  of  the  tax. 
The  tax  must  be  paid  within  the  ten-day  period,  except  as  to  any 
part  thereof  which  the  Comptroller  has  advised  the  taxpayer  has 
been  abated.     (Art.  573.) 

The  above  article  was  evidently  modeled  after  article  1032 
of  the  federal  regulations,  but  there  is  no  provision  in  the 
state  law  similar  to  that  in  the  federal  law  upon  which  the 
federal  regulation  was  based. 

No  form  for  a  claim  for  abatement  has  been  issued  by  the 
state  Comptroller. 

Application  for  revision  of  additional  assessment. — Section 
374  provides  for  procedure  whereby  a  demand  for  an  addi- 
tional tax  may  be  held  in  abeyance.  This  section  reads  as 
follows : 
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Law.  Section  374.  If  an  application  for  revision  be  filed  with 
the  comptroller  by  a  taxpayer  within  one  year  from  the  time  of  the 
filing  of  the  return,  or  if  the  tax  of  such  taxpayer  shall  have  been 
recomputed,  then  from  the  time  of  such  recomputation,  the  comp- 
troller shall  grant  a  hearing  thereon  and  if  it  shall  be  made  to  appear, 
upon  any  such  hearing-  by  evidence  submitted  to  him  or  otherwise, 
that  any  such  computation  includes  taxes  or  other  charges  which 
could  not  have  been  lawfully  demanded,  or  that  payment  has  been 
illegally  made  or  exacted  of  any  such  amount  so  computed,  the 
comptroller  shall  resettle  the  same  according  to  law  and  the  facts, 
and  adjust  the  computation  of  taxes  accordingly,  and  shall  send  notice 
of  his  determination  thereon  to  the  taxpayer. 

It  is  not  clear  whether  or  not  the  foregoing  applies  only 
to  those  cases  in  which  the  tax  has  been  paid  and  a  refund 
thereof  is  sought.  It  is  understood,  however,  that  the  Comp- 
troller has  interpreted  this  section  to  cover  the  following  cases  : 
( 1 )  when  an  assessment  has  been  made,  but  a  tax  has  not 
been  paid;  and  (2)  when  an  overpayment  of  tax  has  been 
made. 

This  section  of  the  law  does  not  specifically  mention  a 
claim  for  abatement;  but  the  benefits  of  such  a  claim  (under 
the  Comptroller's  liberal  interpretation  of  section  374)  may 
be  obtained  by  following  the  procedure  outlined  in  the  succeed- 
ing paragraphs. 

After  a  taxpayer  receives  a  notice  from  the  Comptroller 
that  he  is  liable  for  an  additional  amount  of  tax' and  that  it 
must  be  paid  within  ten  days  from  the  date  of  the  notice,  if  he 
desires  to  contest  the  validity  of  the  assessment,  he  must  file 
with  the  state  Comptroller  within  the  10-day  period  an  applica- 
tion for  a  revision. 

The  Comptroller  has  not  yet  issued  a  form  for  such  appli- 
cation, but  any  form  supported  by  the  proper  affidavits,  stat- 
ing that  the  taxpayer  desires  a  revision  of  the  Comptroller's 
computation,  because  it  is  not  in  accordance  with  the  law  and 
the  regulations,  will  be  sufficient. 

The  affidavit  should  contain  a  full  and  explicit  statement 
of  all  material  facts.  It  should  also  contain  complete  refer- 
ences to  the  law  and  the  regulations  bearing  on  the  matters 
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in  dispute  and  should  cite  such  authorities,  precedents  and 
business  practices  as  are  applicable. 

If  the  taxpayer  for  any  reason  does  not  wish  to  file  an 
elaborate  statement,  he  may  file  an  application  for  revision, 
stating  in  general  the  reasons  why  the  Comptroller's  computa- 
tion should  not  be  used  as  the  basis  for  an  assessment,  and 
requesting  that  he  be  granted  a  hearing.  The  author  believes 
that  the  Comptroller  will  grant  such  applications  when  filed  in 
good  faith.  The  data  outlined  in  the  preceding  paragraph 
will  have  to  be  submitted -in  writing  in  advance  or  on  the  day 
of  the  hearing. 

After  the  application  is  considered  the  amount  of  the 
assessment  may  be  abated  in  part  or  in  full.  That  part  which 
is  not  abated  must  be  paid  upon  the  demand  of  the  Comp- 
troller. Interest  will  be  added  to  the  amount  of  the  addi- 
tional assessment  at  the  rate  of  i  per  cent  a  month,  dating 
from  the  day  when  the  tax  was  originally  due.13 

Where  application  may  be  filed.— The  application  for  re- 
vision may  be  filed  at  any  of  the  branch  offices  or  at  the  main 
office  at  Albany.  As  the  branch  offices  merely  forward  the 
applications  to  Albany,  it  would  appear  that  as  a  general  rule 
it  would  be  advisable  for  taxpayers  to  send  their  applications 
direct  to  Albany. 

Refunds 

After  a  tax  has  been  paid  and  the  taxpayer  belie" ves  that 
it  was  unlawfully  or  wrongfully  assessed  or  collected,  he  may 
make  claim  for  refund,  on  form  no.  Generally  speaking,  the 
state  imposes  few  restrictions  upon  claims  for  refund  and 
such  claims  are  considered  on  their  merits.  This  practice  must 
not  be  confused  with  the  procedure  in  case  of  suit  against  the 
government.  When  suit  is  brought  the  government  inter- 
poses all  the  legal  obstacles  at  its  command. 

The  Comptroller  has  shown  a  commendable  spirit  in  mak- 

13See  page  113. 
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ing  refunds  promptly.    The  federal  government  does  not  make 
them  promptly. 

Claims  for  refund  may  be  filed  within  one  year. — The  pro- 
visions for  a  claim  for  a  refund  for  taxes  erroneously  paid 
are  found  in  section  374  (see  page  105). 

The  author  is  of  the  opinion  that  the  one-year  provision 
contained  in  this  section  does  not  apply  to  taxes  illegally  col- 
lected. 

Procedure  in  claim  for  refunds. — The  following  article  sets 

forth  in  detail  the  procedure  which  should  be  followed  in 

claims  for  refund. 

Regulation.  Claims  by  the  taxpayer  for  the  refunding  of  taxes 
and  penalties  erroneously  or  illegally  collected  shall  he  made  on 
Form  no.14  In  this  case,  as  in  that  of  claims  for  abatement,  the 
burden  of  proof  rests  upon  the  claimant.  All  the  facts  relied  upon 
in  support  of  the  claim  should  be  clearly  set  forth  under  oath.  It 
should  be  accompanied  by  the  Comptroller's  receipt  or  the  cancelled 
check  showing  payment  of  the  tax.  The  affidavit  may  be  made 
by  an  agent  of  the  person  assessed.  Checks  in  payment  of  claims 
allowed  will  be  drawn  in  the  names  of  the  persons  entitled  to  the 
money  and  shall  unless  otherwise  directed  be  sent  by  the  Comp- 
troller directly  to  the  proper  persons  or  their  duly  authorized  attor- 
neys or  agents.  In  the  case  of  mere  overpayments  by  taxpayers 
the  Comptroller  may  repay  the  excess.  The  Comptroller  has  no 
authority  to  refund  on  equitable  grounds  penalties  legally  collected. 
(Art.  574.) 

It  will  be  noted  that  the  claim  for  refund  should  be  accom- 
panied by  the  collector's  receipt  or  by  the  canceled  cheque 
showing  payment  of  the  tax. 

If  claim  for  abatement  was  not  made,  the  claim  for  refund 
should  be  supported  by  satisfactory  evidence,  as  described 
above.  If  claim  for  abatement  was  made  and  denied  it 
cannot  be  expected  that  the  claim  for  refund  will  be  allowed, 
but  the  taxpayer  has  nothing  to  lose  by  attempting  to  improve 
his  case  and  by  securing  any  new  evidence  which  will 
strengthen  it. 


"For  c^ry  pf  form  no,  see  Appendix  A. 
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Application  to  review  Comptroller's  determination  must 

be  made  within  30  days. — The  following  section  of  the  law 

sets  forth  the  procedure  which  must  be  followed  in  order  to 

review  the  Comptroller's  determination  of  an  application  for 

revision  or  for  a  claim  for  refund. 

Law.  Section  375.  The  determination  of  the  comptroller  upon 
any  application  made  to  him  by  any  taxpayer  for  revision  and  re- 
settlement of  any  computation  of  tax,  as  prescribed  by  this  article, 
may  be  reviewed  in  the  manner  prescribed  by  and  subject  to  the 
provisions  of  section  one  hundred  and  ninety-nine  of  this  chapter- 
No  certiorari  to  review  any  statement  of  a  computation  or  any  de- 
termination by  the  comptroller  under  this  article  shall  be  granted 
unless  notice  of  application  therefor  is  made  within  thirty  days  after 
the  service  of  the  notice  of  such  determination.  Eight  days'  notice 
shall  be  given  to  the  comptroller  of  the  application  for  such  writ. 
Before  making  the  application  an  undertaking  must  be  filed  with 
him,  in  such  amount  and  with  such  sureties  as  a  justice  of  the 
supreme  court  shall  approve,  to  the  effect  that  if  such  writ  is  dis- 
missed or  the  determination  of  the  comptroller  affirmed,  the  applicant 
for  the  writ  will  pay  all  costs  and  charges  which  may  accrue  against 
him  in  the  prosecution  of  the  writ,  including  costs  of  all  appeals. 

Section  374  does  not  require  the  Comptroller  to  hear  an 
application  for  revision  or  a  claim  for  refund  within  any 
specified  time.  As  the  relief,  granted  by  the  above  section  is 
dependent  upon  the  Comptroller's  decision,  the  taxpayer  may 
experience  some  difficulty  in  securing  relief  under  the  law  as 
it  now  stands  for  taxes  erroneously  or  illegally  collected. 

The  law  should  place  some  limitation  as  to  time  on  the 
Comptroller.  If  he  refused  to  grant  a  hearing  and  make  a 
determination  within  six  months,  as  under  federal  procedure, 
the  courts  would  probably  permit  the  taxpayer  to  bring  an 
action  against  the  Comptroller. 

Payment  under  protest. — It  is  not  necessary  that  payment 
be  made  under  protest  in  order  to  sustain  a  claim  for  refund ; 
but  when  the  taxpayer  intends  to  bring  an  action  at  law,15  if 
the  Comptroller  denies  the  claim  for  refund,  it  is  advisable  to 
pay  the  tax  under  protest.    The  following  form  may  be  used : 


"See  above. 
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I  hereby  protest  against  the  assessment  of  the.  tax  levied  against 

me  as  evidenced  in  notice  dated on  the  ground  that  it  is 

erroneous  and  illegal,  and  payment  is  hereby  made  solely  to  prevent 
the  imposition  of  penalties  threatened  and  the  attachment  of  my 
property. 

Power  to  restrain  collection  of  tax. — In  view  of  the  specific 
remedy  for  review  by  writ  of  certiorari  and  in  view  of  the 
decision  in  the  federal10  and  state  courts  holding  that  tax- 
payers have  an  adequate  remedy  at  law  when  an  illegal  tax  is 
assessed,  it  is  not  likely  that  a  state  court  would  enjoin  the 
Comptroller  from  collecting  a  tax,  the  assessment  of  which  has 
been  made  final.17 

The  author  is  of  the  opinion,  however,  that  what  might 
have  been  an  adequate  remedy  at  law  in  the  decided  cases  may 
not  be  so  in  income  taxes,  illegally  assessed,  and  that  in  due 
course  the  precedents  upon  which  reliance  is  now  placed  will 
be  modified  or  reversed. 

Penalties 

Generally  speaking,  penalties  may  be  divided  into  the  fol- 
lowing classes : 

1.  Penalties  for  failure  to  file  returns  and  to  pay  tax. 

2.  Penalties  for  understatement  of  tax. 

3.  Penalties  for  failure  to  withhold  and  pay  tax. 

Each  of  the  above  classifications  of  penalties  may  be  sub- 
divided into:  (a)  interest,  or  ad 'valorem;  (b)  specific  pen- 
alties. 

(a)  An  interest,  or  ad  valorem,  penalty  is  a  certain  per- 
centage of  the  tax  which  the  law  provides  shall  be  added  to 
the  original  tax  for  some  omission  on  the  part  of  the  taxpayer 
or  a  withholding  agent.  The  amount  is  added  to  the  tax  and 
is  collected  by  demand  from  the  Comptroller. 

(b)  A  specific  penalty  is  a  fixed  amount  of  a  fine  and 


"Snyder  v.  Marks,  109  U.  S.  189;  quoted  in  Income  Tax  Procedure, 
1 92 1,  page  208. 

"United  Lines  Telegraph  Co.  v.  Grant,  Sheriff,  137  N.  Y.  7. 
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imprisonment  to.  which  the  taxpayer  or  withholding  agent 
may  be  subjected  for  failure  to  perform  his  duties  under  the 
law.  Such  penalties  may  be  imposed  only  after  the  offender 
shall  have  been  tried  and  convicted.  They  are  imposed  by  the 
courts  and  cannot  be  collected  by  assessment,  as  the  Comp- 
troller collects  in  the  case  of  interest  penalties. 

Practically  all  the  following  penalties  were  inserted  by 
the  1920  amendments.  Any  acts  committed  prior  to  May  10, 
1920  (the  date  of  the  amendments),  woufd  be  covered  by 
the  old  sections  of  the  law.18 

Penalties  for  failure  to  file  and  pay  tax. — Excepting  in 
the  case  of  information  returns,19  the  tax  is  payable  at  the 
time  when  the  return  is  filed.  It  is  possible,  however,  that  a 
taxpayer  might  file  a  return  and  for  various  reasons  not  pay 
the  tax.  This  procedure  of  itself  would  not  reduce  the  pen- 
alties, because  the  same  penalties  apply  to  both  acts. 

However,  the  taxpayer's  reason  for  not  filing  a  return  or 
for  not  paying  the  tax  and  his  subsequent  conduct  have  a  con- 
siderable effect  on  the  amount  of  the  penalty  to  which  he 
becomes  liable. 

If  a  taxpayer  after  realizing  that  he  has  omitted  to  file 
a  return  and  pay  the  tax  due  at  the  proper  time,  of  his  own 
free  will  and  without  any  outside  stimulus,  takes  steps  to 
rectify  his  omission  by  filing  a  return  or  paying  the  tax  as 
the  case  may  be,  he  should  be  treated  more  leniently  than  the 
taxpayer  whose  omission  is  discovered  by  the  state  investiga- 
tors or  who  is  forced  to  pay  the  tax  by  court  action.  These 
two  classes — voluntary  and  involuntary — are  treated  sepa- 
rately in  the  discussion  which  follows. 

Taxpayer  who  acts  voluntarily. — 

Law.  Section  376.  1.  If  any  taxpayer,  without  intent  to  evade 
any  tax  imposed  by  this  article,  shall  fail  to  make  a  return  of  income 
or  pay  any  tax  if  one  is  due  at  the  time  required  by  or  under  the 

"See  page  no  et  seq. 

"'For  penalties  for  failure  to  file  information  returns,  see  page  116. 
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provisions  of  this  article,  but  shall  voluntarily  make  a  correct  return 
of  income  and  pay  the  tax  due  within  sixty  days  thereafter,  there 
shall  be  added  to  the  tax  an  additional  amount  equal  to  five  per 
centum  thereof,  but  such  additional  amount  shall  in  no  case  be  less 
than  two  dollars,  and  an  additional  one  per  centum  for  each  month 
or  fraction  of  a  month  during  which  the  tax  remains  unpaid 20 

If  the  taxpayer  files  his  return  of  his  own  free  will  within 
60  days  of  the  date  when  it  was  due,  he  is  subject  to  an  ad 
valorem  penalty  of  5  per  cent,  together  with  interest  at  1  per 
cent  per  month  from  the  date  when  the  tax  was  originally  due. 

However,  if  he  does  not  file  the  return  within. 60  days  of 
the  original  due  date,  he  will  be  liable  to  an  ad  valorem  penalty 
of  100  per  cent  and  to  interest  at  the  rate  of  1  per  cent  per 
month  on  the  doubled  tax  from  the  original  due  date. 

Law.     Section  376 

2.  If  any  taxpayer  fails  voluntarily  to  make  a  return  of  income 
or  to  pay  a  tax  if  one  is  due  within  sixty  days  of  the  time  required  by 
or  under  the  provisions  of  this  article,  the  tax  shall  be  doubled  and 
such  doubled  tax  shall  be  increased  by  one  per  centum  for  each  month 
or  fraction  of  a  month  from  the  time  the  tax  was  originally  due  to  the 
date  of  payment 

The  foregoing,  paragraph  (2),  fails  to  differentiate  be- 
tween taxpayers  who  voluntarily  file  returns  after  60  days 
have  elapsed  since  the  returns  were  due,  and  those  who  are 
for  one  reason  or  another  compelled  to  file  returns.  If  in  the 
latter  case  there  is  shown  to  be  no  intention  to  evade  the  tax, 
the  statutory  penalties  are  the  same  as  those  imposed  against 
the  taxpayers  who  have  voluntarily  filed  returns.  It  can  be 
assumed  that  the  Comptroller  in  the  exercise  of  his  discretion 
will  deal  differently  with  the  two  classes.    Under  federal  prac- 


^[Former  Procedure]     Prior  to  amendment  this  paragraph  read: 

"2.  If  any  such  "person  shall  fail  or  refuse  to  make  a  return  of  income 
at  the  time  or  times  hereinbefore  specified,  but  shall  voluntarily  make  a 
correct  return  of  income  within  sixty  days  thereafter,  there  shall  be  added 
to  his  tax  five  per  centum  of  the  amount  otherwise  due,  but  such  additional 
amount  shall  in  no  case  be  less  than  two  dollars. 

"3.  If  any  person  liable  to  taxation  under  this  article  fails  to  make  a 
return  as  herein  required,  the  amount  of  income  of  such  person  dis- 
covered to  be  taxable  shall  be  subject  to  twice  the  ordinary  rate  of  taxa- 
tion." 
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tice  statutory  penalties  which  may  be  remitted  are  not  en- 
forced when  delinquent  returns  are  voluntarily  filed.  Simi- 
larly under  state  procedure  delinquent  taxpayers  who  volun- 
tarily file  returns  may  reasonably  expect  to  have  imposed 
upon  them  the  minimum  penalties.  Taxpayers  who  are  de- 
linquent, and  who  remain  delinquent  unless  and  until  the 
Comptroller  discovers  their  delinquency,  may  expect  the  maxi- 
mum penalties. 

The  statutory  penalties  are  severe,  but  it  must  be  remem- 
bered that  the  Comptroller  has  the  power  to  reduce  the  inter- 
est and  ad  valorem  penalties  if  good  cause  be  shown.  It  is 
understood  that  good  reasons  for  the  omission  to  file  returns 
or  to  pay  the  tax  when  due  will  be  sympathetically  considered 
by  the  Comptroller  and  any  unnecessary  hardship  mitigated  as 
far  as  the  case  may  warrant. 

Specific  penalty. — In  addition  to  the  above  ad  valorem 
and  interest  penalties,  a  delinquent  taxpayer,  even  if  he  sub- 
sequently files  a  return  of  his  own  free  will,  will  be  subject 
to  a  specific  penalty  not  exceeding  $1,000. 

Law.     Section  376 

3.  Any  individual,  corporation  or  partnership,  who,  without  fraud- 
ulent intent,  shall  fail  to  pay,  or  to  deduct  or  withhold  and  pay  any  tax, 
or  to  make,  render,  sign  or  verify  any  return,  or  to  supply  any  infor- 
mation, within  the  time  required  by  or  under  the  provisions  of  this 
article,  shall  be  liable  to  a  penalty  of  not  more  than  one  thousand 
dollars,  to  be  recovered  by  the  attorney-general  in  the  name  of  the 
people  by  action  in  any  court  of  competent  jurisdiction.21  .... 

This  penalty  can  be  recovered  only  by  a  court  action,  but 
can  be  compromised  by  the  Attorney-General  with  the  con- 
sent of  the  Comptroller. 


"[Former  Procedure]  Prior  to  amendment  this  paragraph  read: 
"1.  Any  person  required  by  this  article  to  make,  render,  sign  or  verify 
any  return,  who  fails  to  make,  render,  sign  or  verify  such  return  within 
the  time  required  by  or  under  a  provision  of  law,  or  who  makes  any  false 
or  fraudulent  return  or  statement,  with  intent  to  evade  any  tax  imposed  by 
this  article,  shall  be  guilty  of  a  misdemeanor  and  shall,  upon  conviction, 
be  fined  not  to  exceed  one  thousand  dollars,  or  be  imprisoned  not  to  exceed 
one  year,  or  both,  at  the  discretion  of  the  court." 
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Taxpayer  who  files  involuntarily. — Any  taxpayer  who  files 
a  return  or  pays  the  tax  only  as  a  result  of  state  investigation 
or  of  court  action  does  so  involuntarily,  and  for  that  reason  is 
subject  to  the  ioo  per  cent  and  interest  penalty  provided  in 
section  376  (2)  above.  In  addition  he  will  be  liable  to  the 
specific  penalty  under  section  376  (3). 

Omission  to  file  returns  "with  intent  to  evade  any  tax." — 

Law.     Section  376 

4.  Any  individual,  corporation  or  partnership,  or  any  officer  or 
employee  of  any  corporation,  or  member  or  employee  of  any  partner- 
ship, who,  with  intent  to  evade  any  tax  or  any  requirement  of  this 
article  or  any  lawful  requirement  of  the  comptroller  thereunder, 
shall  fail  to  pay  the  tax,  or  to  make,  render,  sign  or  verify  any  return, 
or  to  supply  any  information,  within  the  time  required  by  or'  under 
the  provisions  of  this  article,  or  who,  with  like  intent,  shall  make, 
render,  sign  or  verify  any  false  or  fraudulent  return  or  statement,  or 
shall  supply  any  false  or  fraudulent  information,  shall  be  liable 
to  a  penalty  of  not  more  than  one  thousand  dollars,  to  be  recovered 
by  the  attorney-general,  in  the  name  of  the  people,  by  action  in  any 
court  of  competent  jurisdiction,  and  shall  also  be  guilty  of  a  misde- 
meanor and  shall,  upon  conviction,  be  fined  not  to  exceed  one  thou- 
sand dollars  or  be  imprisoned  not  to  exceed  one  year,  or  both,  at  the 
discretion  of  the  court 22 

In  addition  to  the  specific  penalty,  a  taxpayer  who  has 
failed  to  perform  the  acts  referred  to  above,  or  who  has  ren- 
dered a  false  or  fraudulent  return  with  the  intention  of  evad- 
ing the  tax,  is  also  subject  to  the  100  per  ,cent  and  interest 
penalty  provided  for  in  section  376  (2). 

Understatement  of  tax. — Interest  penalties  for  understate- 
ment of  tax  are  divided  into  three  classes : 

1.  When  the  return  is  made  in  good  faith. 

2.  When  the  understatement   is  due  to  negligence   but 

without  intent  to  defraud. 

3.  When  the  understatement  is  false  or  fraudulent  with 

intent  to  evade. 


^[Former  Procedure]     Part  of  this  paragraph  was  included  in  the 
old  paragraph  (i)  quoted  in  footnote  19. 
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These  three  paragraphs  of  section  377,  relating  to  interest 
penalties  which  apply  to  understatement  of  tax,  were  added 
by  the  1920  amendments  and  became  effective  May  10,  1920. 

Unlike  the  federal  law,  the  interest  dates  from  the  date 
when  the  tax  was  originally  due. 

Law.    Section  377 

3 The  interest  provided  for  in  this  subdivision  shall  in  all 

cases  be  computed  from  the  date  the  tax  was  originally  due  to  the 
date  of  payment 

Interest  or  ad  valorem  penalties.- — • 

....  In  such  case,  if  the  return  is  made  in  good  faith  and  the 
understatement  of  the  amount  in  the  return  is  not  due  to  any  fault 
of  the  taxpayer,  there  shall  be  no  penalty  or  additional  tax  because  of 
such  understatement,  but  interest  shall  be  added  to  the  amount  of  the 
deficiency  at  the  rate  of  one  per  centum  for  each  month  or  fraction  of 
a  month 

If  the  understatement  was  due  to  negligence,  but  without 
intent  to  defraud,  the  following  section  applies : 

Law.    Section  377 

3 If  the  understatement  is  due  to  negligence  on  the  part 

of  the  taxpayer  but  without  intent  to  defraud,  there  shall  be  added  to 
the  amount  of  the  deficiency  five  per  centum  thereof,  and  in  addition, 
interest  at  the  rate  of  one  per  centum  per  month  for  each  month  or 
fraction  of  a  month. 

The  following  paragraph  covers  cases  of  fraud: 

Law.    Section  277-      •  ■  ■ 

3 If  the  understatement  is  false  or  fraudulent  with  intent 

to  evade  the  tax,  the  tax  on  the  additional  income  discovered  to  be 
taxable  shall  be  doubled  and  an  additional  one  per  centum  shall  be 
added  to  the  amount  so  due  for  each  month  or  fraction  of  a  month. 

The  Comptroller  is  authorized  to  reduce  or  compromise 
any  of  the  penalties  provided  by  the  three  foregoing  para- 
graphs.23 

Specific  penalties. — 

Law.    Section  376 

3.  Any  individual,  corporation  or  partnership,  who,  without  fraud- 


Z3See  page  118. 
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ulent  intent,  shall  fail  to  pay,  or  to  deduct  or  withhold  and  pay  any 
tax,  or  to  make,  render,  sign  or  verify  any  return,  or  to  supply  any 
information,  within  the  time  required  by  or  under  the  provisions  of 
this  article,  shall  be  liable  to  a  penalty  of  not  more  than  one  thousand 
dollars,  to  be  recovered  by  the  attorney-general  in  the  name  of  the 
people  by  action  in  any  court  of  competent  jurisdiction 

The  foregoing  paragraph  covers  cases  in  which  there  is 
no  fraudulent  intent,  but  the  following  one  takes  care  of  cases 
in  which  fraud  is  involved. 

Law.    Section  376 

4.  Any  individual,  corporation  or  partnership,  or  any  officer  or 
employee  of  any  corporation,  or  member  or  employee  of  any  partner- 
ship, who,  with  intent  to  evade  any  tax  or  any  requirement  of  this 
article  or  any  lawful  requirement  of  the  comptroller  thereunder, 
shall  fail  to  pay  the  tax,  or  to  make,  render,  sign  or  verify  any  return 
or  to  supply  any  information,  within  the  time  required  by  or  under 
the  provisions  of  this  article,  or  who,  with  like  intent,  shall  make, 
render,  sign  or  verify  any  false  or  fraudulent  return  or  statement,  or 
shall  supply  any  false  or  fraudulent  information,  shall  be  liable  to  a 
penalty  of  not  more  than  one  thousand  dollars,  to  be  recovered  by  the 
attorney-general,  in  the  name  of  the  people,  by  action  in  any  court  of 
competent  jurisdiction,  and  shall  also  be  guilty  of  a  misdemeanor  and 
shall,  upon  conviction,  be  fined  not  to  exceed  one  thousand  dollars  or 
be  imprisoned  not  to  exceed  one  year,  or  both,  at  the  discretion  of  the 
court 

The  Attorney-General  is  authorized  to  compromise  the 
penalties  set  forth  in  paragraphs  (3)  and  (4)  above. 

Failure  to  file  information  returns  and  withholding  re- 
turns and  to  pay  the  tax  withheld. — The  withholding  and  in- 
formation requirements  of  the  law  apply  to  the  following : 

1.  Individuals. 

2.  Corporations. 

3.  Partnerships. 

4.  Lessees  or  mortgagors. 

5.  Fiduciaries. 

6.  Employers. 

7.  Officers  and  employees  of  the  state. 

8.  Officers  and  employees  of  any  municipal  corporation. 
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Therefore,  if  any  of  the  foregoing,  fail  to  file  the  required 
returns  and  pay  the  tax,  they  are  subject  to  the  following 
penalties : 

Interest,  or  ad  valorem,  penalties. — 

Law.  Section  376.  1.  ...  If  any  withholding  agent,  without 
intent  to  evade  any  tax  imposed  by  this  article,  shall  fail  to  make  a 
return  and  pay  a  tax  withheld  by  him  at  the  time  required  by  or 
under  the  provisions  of  this  article,  but  shall  voluntarily  make  a  cor- 
rect return  and  pay  the  tax  due  within  sixty  days  thereafter,  the  with- 
holding agent  shall  pay,  and  may  not  charge  to  the  taxpayer,  an  addi- 
tional amount  equal  to  five  per  centum  thereof,  but  such  additional 
amount  shall  in  no  case  be  less  than  two  dollars,  and  an  additional  one 
per  centum  for  each  month  or  fraction  of  a  month  during  which  the 
tax  remains  unpaid. 

The  Comptroller  is  authorized  to  reduce  or  compromise  the 
penalties  provided  in  the  above  section.24 

Specific  penalties. — The  specific  penalties,  provided  in 
the  two  following  paragraphs,  cover  cases :  ( 1 )  when  there 
is  no  fraudulent  intent,  (2)  when  there  is  fraudulent  intent. 

Law.    Section  376 

3.  Any  individual,  corporation  or  partnership,  who,  without  fraud- 
ulent intent,  shall  fail  to  pay,  or  to  deduct  or  withhold  and  pay  any 
tax,  .or  to  make,  render,  sign  or  verify  any  return,  or  to  supply  any 
information,  within  the  time  required  by  or  under  the  provisions  of 
this  article,  shall  be  liable  to  a  penalty  of  not  more  than  one  thousand 
dollars,  to  be  recovered  by  the  attorney-general  in  the  name  of  the 
people  by  action  in  any  court  of  competent  jurisdiction. 

4.  Any  individual,  corporation  or  partnership,  or  any  officer  or 
employee  of  any  corporation,  or  member  or  employee  of  any  partner- 
ship, who  with  intent  to  evade  any  tax  or  any  requirement  of  this 
article  or  any  lawful  requirement  of  the  comptroller  thereunder, 
shall  fail  to  pay  the  tax,  or  to  make,  render,  sign  or  verify  any  return, 
or  to  supply  any  information,  within  the  time  required  by  or  under  the 
provisions  of  this  article,  or  who,  with  like  intent,  shall  make,  render, 
sign  or  verify  any  false  or  fraudulent  return  or  statement,  or  shall 
supply  any  false  or  fraudulent  information,  shall  be  liable  to  a  penalty 
of  not  more  than  one  thousand  dollars,  to  be  recovered  by  the  attorney- 
general,  in  the  name  of  the  people,  by  action  in  any  court  of  compe- 
tent jurisdiction,  and  shall  also  be  guilty  of  a  misdemeanor  and  shall, 


MSee  page  118. 
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upon  conviction,  be  fined  not  to  exceed  one  thousand  dollars  or  be 
imprisoned  not  to  exceed  one  year,  or  both,  at  the  discretion  of  the 
court 

The  Attorney-General  is  authorized  to  compromise  the 
penalties  set  forth  in  paragraphs  (3)  and  (4)  above. 

Continuing  application  of  old  penalty  provisions. — 

Ruling.  The  Governor  on  May  10,  1920  signed  Chapter  692  of 
the  Laws  of  1920,  materially  changing  the  provisions  of  Sections  376 
and  377  of  the  Tax  Law.  This  amendment,  effective  immediately, 
affects  the  possible  penalties  which  may  accrue  against  persons 
now  in  default  in  payment  of  their  income  taxes. 

Where  the  act  penalized  was  entirely  completed  prior  to  the 
amendment,  penalties  accrued  under  former  section  376,  are  not 
affected  (cf.  General  Construction  Law,  Section  93;  1.  McKinney 
Consol.  Laws  Sections  19,  20),  but  where  the  act  was  not  completed 
on  May  10,  1920,  but  required  some  further  act  or  failure  to  act 
after  that  date  to  render  the  imposition  of  a  penalty  proper,  the  pen- 
alty should  be  computed  and  enforced  under  the  terms  of  the 
amendment. 

Thus :  if  a  taxpayer  made  a  return  in  due  time  for  the  taxable 
year  1919,  but  (without  fraud  or  negligence)  underestimated  the 
amount  of  his  tax,  and  paid  the  underestimated  amount,  no  penalty 
was  imposed  under  former  section  376,  and  no  penalty  would  ac- 
crue until  thirty  days  after  he  had  been  notified  of  the  deficiency 
by  the  Comptroller  (old  Section  377,  paragraph  3).  If  he  paid  the 
deficiency  prior  to  May  10,  1920,  no  penalty  could  be  imposed  or 
interest  charged.  But  the  amended  provisions  of  Section  377*, 
paragraph  3,  change  the  time,  within  which  payment  must  be  made, 
from  thirty  days  to  ten  days  after  notice,  and  impose  interest  and 
penalties  under  stated  circumstances.  So  that  where  a  taxpayer 
(without  fraud  or  negligence)  made  a  return  but  underpaid  his  tax, 
and  had  not  paid  the  difference  by  May  10,  he  became  subjected 
to  the  new  provisions.  He  now  will  have  only  ten  days  after  notice, 
in  which  to  pay  the  tax,  (or  ten  days  from  May  10  if  notice  was 
given  before  then),  but  should  add  to  the  amount  of  the  unpaid 
tax  the  interest  provided  for  in  amended  section  377,  paragraph  3 
(one  per  cent  for  each  month  or  fraction  from  May  10  to  date  of 
payment). 

If  the  taxpayer  made  a  return  in  due  time,  but  negligently  or 
fraudulently  underestimated  the  tax,  and  only  paid  the  underesti- 
mated amount,  the  negligence  or  fraud  was  a  completed  act  prior 
to  May  10  and  cannot  be  penalized  under  the  new  provisions,  but 
interest  at  one  per  cent  per  month  or  fraction  from  May  10  to  date 
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of  payment  should  be  added — for  this  interest  is  not  a  penalty  but 
a  charge  for  the  use  of  moneys  due  the  state.  Of  course  where  the 
underestimate  was  fraudulent,  probably  the  return  itself  contains 
elements  of  fraud,  and  the  fraudulent  act  having  been  committed 
under  the  old  provisions,  it  may  still  be  punished  under  their  terms 
— by  prosecution  for  a  misdemeanor  (old  section  376,  paragraph  1) 
and  doubled  tax  (old  section  376,  paragraph  3).  The  doubled  tax 
would  carry  interest  at  one  per  cent  per  month  or  fraction  from 
May  10  under  the  new  provisions  of  Section  377,  paragraph  3. 

Returns,  the  time  to  file  which  has  been  extended  and  not  yet 
expired,  will  fall  entirely  within  the  new  provisions. 

The  power  of  the  Comptroller  to  waive  or  reduce  additional 
taxes  and  interest,  conferred  by  amendment  to  Section  379  cannot 
be  considered  retroactive,  and  penalties  or  interest  accrued  prior  to 
May  10  should  be  enforced  under  the  old  provisions.  (Attorney- 
General's  Income  Tax  Letter  No.  32,  dated  May  14,  1920.) 

Compromise  of  penalties. — Paragraph  2  of  section  379 
and  paragraph  5  of  section  376  grant  unlimited  powers  to  the 
Comptroller  and  the  Attorney-General  to  reduce  and  compro- 
mise penalties  imposed  by  the  law. 

The  Comptroller  is  authorized  to  compromise  what  are 
known  as  interest,  or  ad  valorem,  penalties.  The  Attorney- 
General  is  given  the  right  to  compromise  all  specific  penalties. 

Penalities  which  may  be  reduced  or  compromised  by 
Com  ptroller. — 

Law.    Section  379 

2.  The  comptroller  shall  have  power,  upon  making  a  record  of 
his  reasons  therefor,  to  waive  or  reduce  any  of  the  additional  taxes 
or  interest  provided  in  section  three  hundred  and  seventy-six  sub- 
divisions one  and  two,  and  section  three  hundred  and  seventy-seven, 
subdivision  three,  of  this  article,  or  to  compromise  the  same. 

Penalties  which  may  be  compromised  by  the  Attor- 
ney-General.— 

Law.     Section  376 

5.  The  attorney-general  shall  have  the  power,  with  the  consent 
of  the  comptroller,  to  compromise  any  penalty  for  which  he  is  au- 
thorized to  bring  action  under  subdivisions  three  and  four  of  this 
section 
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It  should  be  noted  that  the  Attorney-General  must  have 
the  consent  of  the  Comptroller  in  order  to  compromise  the 
above-mentioned  penalties. 

All  illegal  acts  are  deemed  to  have  been  committed  in  Al- 
bany.— 

Law.     Section  376 

6.  The  failure  to  do  any  act  required  by  or  under  the  provisions 
of  this  article  shall  be  deemed  an  act  committed  in  part  at  the  office 
of  the  comptroller  in  Albany.  The  certificate  of  the  comptroller  to 
the  effect  that  a  tax  has  not  been  paid,  that  a  return  has  not  been  filed, 
or  that  information  has  not  been  supplied,  as  required  by  or  under 
the  provisions-  of  this  article,  shall  be  prima  facie  evidence  that  such 
tax  has  not  been  paid,  that  such  return  has  not  been  filed  or  that  such 
information  has  not  been  supplied. 

Distribution  of  Income  to  Counties 

The  following  section  of  the  law  sets  forth  the  manner  in 
which  the  Comptroller  apportions  shares  of  the  tax  collected 
to  the  various  counties  of  the  state. 

Law.   Section  382 The  county  treasurer  shall  apportion  the 

amount  so  received  among  the  several  towns  and  cities  within  the 
county,  except  a  city,  containing  a  part  of  a  town,  in  proportion 
that  the  assessed  valuation  of  the  real  property  of  each  town  or 
city  bears  to  the  aggregate  assessed  valuation  of  the  real  property 
of  the  county.  The  county  treasurer  shall  pay  the  amount  so  ap- 
portioned to  each  city  to  the  chief  fiscal  officer  of  the  city  to  be  paid 
into  the  general  fund  for  city  purposes;  and  in  a  county  having  a 
population  of  over  three  hundred  thousand  according  to  the  last 
federal  or  state  census  and  adjoining  a  city  of  the  first  class  having 
a  population  of  one  million  and  upwards,  the  county  treasurer  shall 
pay  the  amount  so  apportioned  to  the  supervisor  of  the  town  and 
such  amount  shall  be  by  him  credited  to  general  town  purposes,  and 
such  amounts  shall  not  be  apportioned  as  hereinafter  provided.  If 
a  town  does  not  contain  any  part  of  a  city  or  village,  the  county 
treasurer  shall  pay  the  amount  so  apportioned  to  the  town  to  the 
supervisor  of  the  town  and  such  amount  shall  be  by  him  credited 
to  general  town  purposes.  If  one  or  more  incorporated  villages  or 
cities  be  wholly  or  partly  within  a  town,  the  county  treasurer  shall 
divide   the   amount   apportioned  to    such   town   between    such    town 
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and  such  village,  villages  or  city  in  the  proportions  that  the  as- 
sessed valuations  of  the  real  property  of  such  town,  as  appears  by  the 
last  preceding  town  assessment-roll,  and  of  the  real  property  of  such 
village,  villages  or  city,  or  the  portion  thereof  wholly  within  such 
town,  as  appears  by  the  last  preceding  village  or  city  assessment-roll, 
bear  respectively  to  the  aggregate  assessed  valuation  of  the  real- 
property  of  such  town  and  of  such  village,  villages  or  city,  de- 
termined by  adding  together  the  assessed  valuation  of  the  real 
property  of  the  town,  as  appears  by  the  last  preceding  town  assessment- 
roll  and  the  assessed  valuation  of  the  real  property  of  such  village, 
villages  or  city,  or  the  portion  thereof  wholly  within  such  town, 
as  appears  by  the  last  preceding  village  or  city  assessment-roll,  as 
the  case  may  be.  If  two  or  more  villages  be  entitled  to  share  in  such 
division,  the  county  treasurer  shall  divide  between  them  the  amount 
to  which  they  are  entitled  in  the  proportions  that  the  assessed  val- 
uation of  the  real  property  of  such  villages  located  in  the  town,  as 
appears  by  the  last  preceding  village  assessment-rolls  bears  to  the 
aggregate  assessed  valuations  of  the  real  property  of  such  villages 
located  in  such  town,  as  so  determined.  The  county  treasurer  shall 
pay  over  to  the  chief  fiscal  officer  or  officers  of  such  village  or  vil- 
lages or  such  city  the  amount  to  which  such  village,  villages  or  city 
is  entitled  in  accordance  with  the  above  apportionment]  and  shall 
pay  the  remaining  portion  thereof  to  the  supervisor  of  the  town  and 
such  amount  shall  be  by 'him  credited  to  general  town  purposes. 

Examination  of  Returns  by  Agencies  Other  Than  the  State 

Comptroller 

Generally  speaking,  the  returns  filed  with  the  Comptroller 
must  be  treated  as  confidential. 

Law.  Section  384.  1.  Except  in  accordance  with  proper  judicial 
order  or  as  otherwise  provided  by  law, it  shall  be  unlawful  for  the  comp- 
troller, any  agent,  clerk  or  other  officer  or  employee  to  divulge  or  make 
known  in  any  manner  the  amount  of  income  or  any  particulars  set 
forth  or  disclosed  in  any  report  or  return  required  under  this  article. 
Nothing  herein  shall  be  construed  to  prohibit  the  publication  of  sta- 
tistics so  classified  as  to  prevent  the  identification  of  particular  re- 
ports of  returns  and  the  items  thereof,  or  the  inspection  by  the 
attorney-general  or  other  legal  representatives  of  the  state  of  the 
report  or  return  of  any  taxpayer  who  shall  bring  action  to  set 
aside  or  review  the  tax  based  thereon,  or  against  whom  an  action 
or  proceeding  has  been  instituted  in  accordance  with  the  provisions 
of  sections  three  hundred  and-  eighty  and  three  hundred  and  eighty- 
one   of  this   chapter.     Reports  and   returns   shall  be  preserved   for 
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three  years  and  thereafter  until  the  comptroller  orders  them  to  be 
destroyed 

Returns  cannot  be  used  in  collateral  proceedings. — 

Ruling.  I  have  considered  the  question  raised  by  your  oral 
inquiry  with  respect  to  snbpcenas  received  from  the  District  Attorney 
of  New  York  County.  These  subpoenas  call  upon  you  to  produce, 
before  the  Grand  Jury,  the  income  tax  returns  of  certain  taxpayers. 
The  proceedings  before  the  Grand  Jury  do  not  arise  out  of  any  vio- 
lation of  the  Income  Tax  Law,  but  the  returns  are  sought  to  show 
possible  evidence  of  other  crimes. 

I  advise  you  to  disregard  these  subpoenas  for  the  following  rea- 
sons: 

I  think  that  a  "proper  judicial  order"  means  an  order  in  some 
proceeding  under  the  Income  Tax  Law.  I  do  not  regard  a  subpcena 
signed  only  by  an  attorney  as  a  judicial  order,  nor  do  I  think  that 
a  subpoena  even  if  signed  by  a  court,  is  a  "proper"  judicial  order 
except  in  a  case  arising  under  the  Income  Tax  Law. 

I  think  it  was  the  intent  of  the  legislature  to  make  the  returns 
and  other  information  supplied  under  the  Income  Tax  Law  privileged 
communications  between  the  taxpayer  and  the  Comptroller,  not  to 
be  used  in  collateral  proceedings  as  evidence,  without  the  consent 
of  the  taxpayer.  In  order  to  extend  the  privilege  beyond  protecting 
the  taxpayer  against  having  his  returns  used  against  him  in  collateral 
proceedings,  and  to  secure  their  complete  secrecy,  a  very  severe  pen- 
alty is  imposed  on  anybody  divulging  or  making  known  in  any  manner 
any  of  the  particulars  of  the  returns. 

The  object  of  this  is  to  give  the  people  confidence  and  to  lessen 
the  natural  unpopularity  of  the  tax.  The  Legislature  in  effect  says 
to  the  taxpayer :  If  you  will  file  a  return  and  pay  your  tax,  you 
need  not  fear  that  statements  in  the  return  will  ever  be  used  against 
you  in  any  other  connection.  Should  the  returns  be  subject  to  sub- 
poena in  collateral  proceedings,  a  great  incentive  would  be  added  to 
existing  incentives  to  refrain  from  filing  returns  and  the  number  of 
evasions  of  the  tax  would  accordingly  increase. 

If  the  returns  are  subject  to  subpoena  in  collateral  actions,  they 
might  as  well  be  generally  open  to  public  inspection,  for  nobody  could 
say  until  after  a  return  had  been  produced  in  Court  and  examined  by 
counsel  and  the  Judge,  whether  it  was  relevant  to  the  proceedings 
before  the  Court.  And  there  would  be  nothing  to  prevent  the  demand 
by  attorneys  for  the  production,  in  an  examination  before  trial,  on 
a  motion,  at  a  trial,  or  in  other  proceedings,  of  any  number  of 
returns,  made  by  persons  directly  or  remotely  connected  with  par- 
ties to  the  proceeding.  In  a  "John  Doe"  proceeding  like  that  now 
being  conducted  before  the  Gra'nd  Jury  in  New  York  County,  where 
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no  real  party  defendant  is  named  until  an  indictment  is  found,  the 
District  Attorney  could  call  for  all  the  returns  in  your  files — a  _  situa- 
tion obviously  never  intended  by  the  Legislature  to  become  possible. 

The  addition  of  subdivision  3  of  Section  384  (L.  1920  c.  60)  does 
not  modify  my  view.  The  purpose  of  that  subdivision  is  to  make 
possible  the  checking  up  of  Federal  returns  and  state  returns,  or  of 
returns  to  this  state  and  another  state,  for  the  purpose  of  better 
enforcement  of  income  tax  laws  only. 

In  my  opinion  you  should  not  produce  any  returns  in  any  collat- 
eral proceedings,  and  I  advise  .you  not  to  do  so  unless  and  until  the 
Courts  or  the  Legislature  overrule  my  views.  (Attorney-General's 
Income  Tax  Letter  No.  30,  dated  April  16,  1920.) 

Penalties  for  disclosing  contents  of  return. — 

Law.     Section    384 2.  Any    offense    against    subdivision 

one  of  this  section  shall  be  punished  by  a  fine  not  exceeding  one 
thousand  dollars  or  by  imprisonment  not  exceeding  one  year,  or  both, 
at  the  discretion  of  the  court,  and  if  the  offender  be  an  officer  or 
employee  of  the  state  he  shall  be  dismissed  from  office  and  be  in- 
capable of  holding  any  public  office  in  this  state  for  a  period  of  five 
years  thereafter. 

When  returns  may  be  examined  by  federal  agents  and 

agents  of  other  states. — 

3.  Notwithstanding  the  provisions  of  this  section,  the  comp- 
troller may  permit  the  commissioner  of  internal  revenue  of  the 
United  States,  or  the  proper  officer  of  any  state  imposing  an  income 
tax  upon  the  incomes  of  individuals,  or  the  authorized  representative 
of  either  such  officer,  to  inspect  the  income  tax  returns  of  any  indi- 
viduals, or  may  furnish  to  such  officer  or  his  authorized  representative 
an  abstract  of  the  return  of  income  of  any  individual  or  supply  him 
with  information  concerning  any  item  of  income  contained  in  any 
return,  or  disclosed  by  the  report  of  any  investigation  of  the  income 
or  return  of  income  of  any  individual ;  but  such  permission  shall  be 
granted  or  such  information  furnished  to  such  officer  or  his  repre- 
sentative only  if  the  statutes  of  the  United  States  or  of  such  other 
state,  as  the  case  may  be,  grant  substantially  similar  privileges  to 
the  proper  officer  of  this  state  charged  with  the  administration  of 
the  personal  income  tax  law  thereof. 


CHAPTER  VI 

INFORMATION  AT  THE  SOURCE 

The  principles  of  withholding  and  information  at  the 
source  have  been  adopted  by  the  state  of  New  York  from  the 
federal  law  with  but  few  modifications.1  Information  returns 
provide  a  simple  method  of  checking  the  accuracy  of  returns 
made  by  recipients  of  certain  classes  of  payments.  With- 
holding at  the  source  is  more  or  less  annoying.  Information 
at  the  source  is  not  nearly  so  troublesome  and  should  be  quite 
as  effective.  It  is,  however,  not  worth  while  to  insist  on  in- 
formation returns  unless  use  is  made  of  them.  The  cost  of 
sorting  and  identifying  information  reports  with  individual 
tax  returns  is  relatively  not  great  when  compared  with  the 
revenue  to  be  derived  from  so  doing.  There  are  many  single 
persons  in  New  York  who  receive  more  than  $1,000  a  year 
in  wages.  Every  one  of  them  should  be  required  to  make  a 
return  and  pay  the  tax ;  but  it  will  not  be  done  without  the  use 
of  information  returns.  Those  who  do  not  comply  with  the 
law  in  regard  to  information  should  be  penalized  for  the 
neglect. 

Who  shall  make  returns  of  information? — 

Law.    Section  366 

2.  Every  withholding  agent  shall  make  return  to  the  comptroller 
of  complete  information  concerning  the  amounts  of  all  interest,  rent, 
salaries,  wages,  premiums,  annuities,  compensations,  remunerations, 
emoluments  or  other  fixed  or  determinable  gains,  profits  and  income, 
except  interest  coupons  payable  to  bearer,  of  any  taxpayer  taxable 
under  this  article  of  one  thousand  dollars  or  more  in  any  taxable 
year  under  such  regulations  and  in  such  form  and  manner  and  to  such 
extent  as  may  be  prescribed  by  the  comptroller 


'The  chief  difference  is  that  the  Comptroller  has  no  power  to  demand 
returns  from  brokers  of  profits  made  by  customers,  but  only  information 
returns  of  interest  paid  or  credited. 
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Section  350  defines  a  "withholding  agent"  as  follows : 

Law.    Section  350 

10.  The  words  "withholding  agent"  include  all  individuals,  cor- 
porations, associations  and  partnerships,  in  whatever  capacity  acting, 
including  lessees,  or  mortgagors  of  real  or  personal  property,  fidu- 
ciaries, employers,  and  all  officers  and  employees  of  the  state,  or  of  any 
municipal  corporation  or  political  subdivision  of  the  state,  having 
the  control,  receipt,  custody,  disposal  or  payment,  of  interest,  rent, 
salaries,  wages,  premiums,  annuities,  compensations,  remunerations, 
emoluments  or  other  fixed  or  determinable  annual  or  periodical  gains, 
profits  and  income  taxable  under  this  article. 

Regulation.  The  following  shall  make  returns  of  information 
to  the  State  Comptroller,  Income  Tax  Bureau,  Albany,  N.  Y.    Every 

(a)  resident  of  the  state, 

(b)  officer  and  employee  of  the  state, 

(c)  officer  and  employee  of  a  municipal  corporation  or  political 

subdivision  of  the  state, 

(d)  domestic  corporation, 

(e)  foreign  corporation  registered  within  the  state, 

(f)  individual,   corporation,   association   and   partnership   main- 

taining an  office  or  place   of   business   within   the   state, 
whether  or  not  a  paying  agency  be  maintained  within  the 
state, 
making   payment    to    a    taxpayer    of    fixed    or    determinable    taxable 
income  of  $1,000  or  more  in  a  calendar  year.     (Art.  281.) 

Corporations  as  well  as  individuals  must  make  in- 
formation returns. — Although  the  income  tax  in  New  York 
is  usually  considered  as  an  individual  matter  entirely,  note 
should  be  made  of  the  fact  that  information  returns  are  re- 
quired from  corporations  as  well  as  from  individuals  making 
certain  payments. 

"Fixed  or  determinable"  defined. — "Fixed  or  deter- 
minable" is  defined  as  follows  : 

Regulation Income   is   fixed   when    it   is   to   be   paid   in 

amounts  definitely  predetermined.  It  is  determinable  whenever  there 
is  a  basis  of  calculation  by  which  the  amount  to  be  paid  may  be 
ascertained.  The  income  need  not  be  paid  annually  or  at  an  annual 
rate.  It  may  be  paid  periodically.  The  word  "periodical"  is  used 
in  opposition  to  "annual"  and  means  from  time  to  time,  whether 
or  not  at  regular  intervals.  That  the  length  of  time  during  which 
the  payments  are  to  be  made  may  be  increased  or  diminished  in  ac- 
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cordance  with  someone's  will  or  with  the  happening  of  an  event, 
does  not  make  the  payments  any  the  less  determinable  or  periodical. 

The  following  shall  be  deemed  to  be  fixed  and  determinable  annual 
or  periodical  compensation  within  the  meaning  of  section  366  of  the 
Tax  Law : 

Any  payment  made  by  way  of  salary,  wage,  commission,  gratuity, 
emolument,  perquisite  or  otherwise  for  personal  services  rendered 
if  the  amount  thereof  shall  be  . 

(a)  determined  prior  to,  concurrent  with  or  subsequent  to  the 

rendering  of  the  service,  and  is 

(b)  based  on  personal  services  rendered  by  the  hour,,  day,  week, 

month,  year  or  other  period  of  time,  or  otherwise, 
whether  such  personal  service  consists  of 

(c)  the  performance  of  specified  or  unspecified  duties  or  of 

(d)  work  done  on  or  in  connection  with  one  or  more  of  certain 

articles  or  parts  thereof ; 
irrespective  of  whether  payment  be  made 

(e)  in  cash, 

(f)  in  board  or  lodging,  or  both, 

(g)  in  the  stock  of  a  corporation, 

(h)  by  promissory  note  or  other  obligation,  or 
(i)    in  property,  service  or  otherwise. 

If  payment  shall  be  made  otherwise  than  in  cash,  it  shall  be 
considered  and  treated  as  payment  in  cash  to  the  fair  market  value 
(determinable  usually  by  understanding  or  agreement  existing  be- 
tween the  payor  and  the  payee)  of  such  medium,  other  than  cash, 
as  may  be  employed. 

Fees  for  professional  services  are  not  subject  to  withholding 
unless  contracted  for  or  paid  on  an  annual  or  periodical  basis.  (Art. 
263.) 

This  definition  corresponds  with  the  provisions  of  article 
362  (a)  of  the  federal  regulations. 

Time  and  place  of  filing  return. — 

Regulation.  Returns  of  information  shall  be  made  for  the 
calendar  year  and  shall  be  filed  with  the  State  Comptroller  (Income 
Tax  Bureau,  Albany,  N.  Y.)  on  or  before  April  15  next  following. 

Forms  to  be  used. — 

The  return  shall  be  made  on  Form  105.  The  return  or  returns  of 
information  shall  be  accompanied  by  a  verified  letter  of  transmittal 
on  Form  106. 
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Information  required. — 

There  shall  be  reported  on  such  forms  the  items  of  information 
therein  called  for.  Whether  the  recipient  is  single,  married  or  the 
head  of  a  family,  is  to  be  stated  if  possible.  Where  no  present  address 
is  available,  the  last  known  postoffice  address  must  be  given.  (Art. 
282.) 

Return  of  information  for"  payments  in  1919. — 

Regulation.  Returns  of  information  for  the  calendar  year  1919 
shall  include  all  payments  made  during  that  year,  the  income  tax 
law  being  retroactive  in  this  regard  to  January  1,  1919.     (Art.  284.) 

What  is  included  in  calculating  $1,000  for  the  purpose  of 

reporting  information. — 

Regulation.  Returns  of  information  are  required  of  all  amounts 
paid  or  credited  to  the  same  payee  by  one  payor  (except  as  provided 
in  article  289)  if  they  aggregate  $1,000  or  more  during  the  calendar 
year,  irrespective  of  the  basis  of  reporting  by. the  payee  or  by  the 
payor.  The  necessity  of  reporting  is  not  limited  to  payments  of 
income  of  a  single  kind  equalling  or  exceeding  $1,000,  but  informa- 
tion returns  are  required  if  the  aggregate  payments  of  income  of 
all  kinds,  of  which  returns  of  information  are  generally  required, 
equal  or  exceed  $1,000.  For  example,  if  a  payor  pays  to  a  payee  $600 
for  personal  services,  $250  for  rent  and  $150  for  interest,  he  is  re- 
quired to  report  the  payments  on  Form  105,  the  aggregate  of  these 
sums  equalling  $1,000.     (Art.  285.) 

The  determining  factor  in  reporting  payments  made  is 
whether  or  not  the  aggregate  of  such  payments  (after  deduct- 
ing those  specifically  excluded  by  article  28c/)  amounts  to 
$1,000.  The  example  in  the  regulation  above  makes  it  clear 
that  a  report  may  be  necessary  even  if  no  payment  of  any 
one  type  exceeds  $1,000.  The  requirement  is  a  reasonable 
one,  because  the  recipient  may  be  subject  to  income  tax  even 
though  his  income  from  wages  or  any  other  single  kind  of 
income  is  less  than  $1,000. 


Returns  of  information  as  to  payments  for  personal  ser- 


vice.- 


Regulation.    Payments  for  personal  service,  equalling  or  exceed- 


2See  page  129. 
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ing  $1,000  for  the  calendar  year,  whether  such  total  sum  is  made  up  of 
wages,  salaries,  commissions  or  any  other  compensation,  however  paid, 
must  he  reported.  Heads  of  branch  offices  and  subcontractors  employ- 
ing labor  who  keep  the  only  complete  record  of  payments  therefor, 
should  file  returns  of  information  in  regard  to  such  payments  directly 
with  the  State  Comptroller.  When  both  main  office  and  branch  office 
have  adequate  records  .the  return  shall  be  filed  by  the  main  office.  In 
the  case  of  an  employer  having  a  large  number  of  employees  who  are 
moved  from  place  to  place  as  the  exigencies  of  the  service  require 
and  who  has  no  complete  record  of  annual  payments  to  them  at  any 
one  place,  the  average  monthly  compensation  of  two  representative 
months  may  be  taken  to  establish  a  fair  monthly  wage  and,  unless 
the  yearly  payment  based  on  this  estimate  in  the  case  of  an  employee 
amounts  to  $1,000  or  more,  no  return  of  information  respecting  such 
payments  is  required.     (Art.  286.) 

The  phrase  "or  any  other  compensation"  must  not  be  over- 
looked, especially  in  those  cases  in  which  board  or  lodging  is 
provided  free  and  really  is  part  of  the  employee's  compensa- 
tion. As  will  be  seen  from  article  28c;,3  however,  the  amounts 
paid  to  employees  for  board  and  lodging  while  traveling  are 
not  to  be  included. 


Return  of  information  as  to  payments  of  interest  on  regis- 
tered bonds. — 

Regulation.  Every  (a)  domestic  corporation  and  (b)  registered 
foreign  corporation,  making  payment  to  a  resident  of  the  state,  of 
interest  on  registered  bonds  or  other  obligations,  shall  make  returns 
of  information  thereon  if  the  amount,  either  of  itself  or  in  connec- 
tion with  other  payments  of  income  to  the  same  payee,  equals  or 
exceeds  $1,000  in  a  calendar  year.  Any  such  corporation  may  make 
returns  through  its  fiscal  or  paying  agent.  In  case  the  payee  is 
known  to  be  a  nonresident  of  the  state  no  return  need  be  made  in 
respect  of  him.  If  the  residence  of  the  payee  is  not  known  to  the 
corporation  or  its  fiscal  or  paying  agent,  it  need  report  only  such 
payments  as  are  made  to  payees  with  registered  addresses  within  the 
state. 

Fiscal  or  other  paying  agents  of  (a)  states,  (b)  municipal  cor- 
porations or  political  subdivisions  of  states,  (c)  foreign  governments, 
or  (d)  unregistered  foreign  corporations,  are  not  required  to  make 
returns  of  interest  payments.     (Art.  287.) 


3See  page  129. 
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Return  of  information  as  to  payment  of  dividends. — 

Regulation.  When  directed  by  the  State  Comptroller,  either 
specially  or  by  general  regulation,  every  domestic  or  registered  foreign 
corporation  shall  render  a  return  of  its  payments  of  dividends  and 
distributions  to  resident  stockholders,  for  such  period  as  may  be 
specified,  if  the  amount  paid  or  distributed  to  any  one  stockholder 
equals  or  exceeds  $  1,000  in  a  calendar  year,  -stating  the  name  and 
address  of  each  stockholder,  the  number  and  class  of  shares  owned 
by  him  and  the  date  and  amount  of  each  dividend  paid  him.  If 
the  residence  of  the  payee  is  not  known  to  the  corporation,  or  its 
fiscal  or  paying  agent,  it  need  .report  only  such  payments  as  are 
made  to  payees  with  registered  addresses  within  the  state.     (Art.  288.) 

This  requirement,  although  incorporated  in  the  regulations, 
has  not  yet  been  enforced  by  the  Comptroller. 

Returns  of  information  by  brokers. — 

Ruling.  Replies  to  the  questions  submitted  ....  today  are  as 
follows:  1.  No  returns  of  information  are  required  from  brokers  re- 
specting profits  made  by  their  customers  in  trading  securities. 

2.  Returns  of  information  are  required  from  brokers  respecting 
interest  credited  or  paid  on  customers'  accounts.  (Letter  to  The 
Corporation  Trust  Company,  signed  by  Eugene  M.  Travis,  Comp- 
troller, by  Mark  Graves,  Director,  Income  Tax  Bureau,  and  dated 
February  25,  1920.) 

There  is  no  provision  in  the  state  law  corresponding  to  sec- 
tion 255  of  the  federal  law,  specifically  giving  the  Comptroller 
power  to  demand  returns  from  brokers. 

Under  articles  285  and  287,  a  return  of  information  re- 
specting interest  paid  is  required  only  when  the  amount,  either 
alone  or  aggregated  with  other  payments,  exceeds  $1,000, 
although  the  ruling  quoted  above  would  seem  to  include  inter- 
est payments  of  any  amount. 

Returns  of  information  of  rent  collections  paid  by  an  agent 
to  his  principal. — 

Ruling.  In  reply  to  your  letter  of  January  13,  you  are  advised 
that  in  making  return  of  information  at  the  source  for  rents  collected, 
it  will  be  unnecessary  for  you  to  render  a  separate  return  for  each 
tenant  who  pays  $1,000  or  more.    A  return  in  bulk,  on  form  105,  of 
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all  rent  collected  including  rent  from  tenants  paying  less  than  $1,000 
per  year,  will  be  sufficient.  Only  the  actual  payments  which  you 
make  to  the  landlord,  should  be  included  in  your  return.  (Official 
ruling,  dated  January  14,  1920.) 

It  will  be  seen  that  the  object  of  the  framers  of  the  regula- 
tions is  to  obtain  information  regarding  payments  so  that  a 
check  may  be  possible  on  the  receipts  reported  by  recipients. 
Thus  the  agent  collecting  rents  from  various  sources  need  not 
report  the  individual  items  but  must  report  the  total,  if  it 
exceeds  $1,000,  which  he  pays  over  to  his  principal,  who  is 
responsible  for  returning  that  amount  as  income.  See  article 
289(g). 

Payments  of  which  no  return  of  information  is  required. — 

Regulation.  Payments  of  the  following  classes  need  not  be  re- 
ported on  returns  of  information : 

(a)  Dividends  (see  article  288), 

(b)  Interest   coupons   payable   to    bearer    (see    article   287    for 

reports  of  payments  of  interest  on  registered  bonds), 

(c)  Income    exempt    from    taxation    under    section    359,    subdi- 

-  vision  2,  of  the  Tax  Law, 

(d)  Bills   paid   for   merchandise,    telegrams,    telephone,    freight, 

storage  and  similar  charges, 

(e)  To  employees  for  board  and  lodging  while  traveling  in  the 

course  of  their  employment, 

(f)  Annuities  representing  the  return  of  capital, 

(g)  Of   rent,   made  to   real   estate   agents    (but   the   agent  must 

report  payments  to  the  landlord  if  they  equal  or  exceed 
$1,000  annually), 

(h)  To  nonresident  employees,  for  services  rendered  entirely 
without  the  state, 

(i)  To  nonresidents,  of  annuities,  including  pensions,  interest  on 
bank  deposits,  interest  on  bonds  or  other  interest-bearing 
obligations  or  dividends, 

(j)  Fees  for  professional  services,  except  retainers  on  an  annual 
or  periodical  basis, 

(k)  To  corporations,  to  partnerships  and  fiduciaries,  and  dis- 
tributions by  partnerships  to  partners  and  by  fiduciaries 
to  beneficiaries.     (Art.  289.) 
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No  return  of  information  where   there  has  been  actual 

withholding. — 

Regulation.  No  return  or  report  shall  be  made  on  Forms  105 
and  106,  of  payments  of  personal  service  compensation,  where  there 
has  been  actual  withholding  and  report  made  thereof  on  Forms  102 
and  103  (revised)  as  provided  in  Article  270.     (Art.  283.) 

Information  as  to  actual  owner. — 

Regulation.  When  the  person  receiving  a  payment  or  credit, 
with  respect  to  which  information  at  the  source  is  required,  is  not  the 
actual  owner  of  the  income  received,  the  name  and  address  of  the 
actual  owner  shall  be  furnished  upon  demand  of  the  State  Comptroller, 
and  in  default  of  a  compliance  with  such  demand,  the  payee  becomes 
liable  to  the  penalties  provided.     (Art.  290.) 

Penalties  for  failure  to  furnish  information. — The  subject 
of  penalties  is  discussed  in  detail  in  Chapter  V.4 


4See  page  92. 


CHAPTER  VII 

PAYMENT  OF  TAX  AT  SOURCE 

While  the  principle  of  payment  of  tax  at  the  source  by 
withholding  is  common  to  both  the  federal  and  state  laws,  the 
classes  of  income  to  which  it  is  applied  are  not  the  same  in 
both  cases.  The  state  law  requires  withholding,  under  certain 
conditions  only,  from  payments  made  for  personal  services, 
and  then  only  when  such  payments  come  within  the  definition 
of  "fixed  and  determinable"  income. 

Summary  of  Differences  Between  State  and  Federal 
Procedure 

Under  the  state  law,  withholding  and  payment  at  the 
source  is  required  only  from  compensation  for  personal  ser- 
vices paid  to  non-residents  and  to  residents  who  have  not  filed 
form  101.  Under  the  federal  law,  withholding  is  required 
from  interest  on  tax-free  covenant  bonds  paid  a  resident  and 
in  addition  on  all  "fixed  or  determinable"  income  of  non- 
resident aliens.     (See  page  133.) 

The  rates  of  withholding  under  the  state  law  are  the  same 
as  the  rates  of  tax  imposed  on  net  income :  1  per  cent  on  the 
first  $10,000;  2  per  cent  on  the  next  $40,000;  and  3  per  cent 
on  amounts  over  $50,000,  in  excess  of  the  personal  exemption. 
Under  the  federal  law  the  rates  of  withholding  are  2  per  cent 
on  tax-free  covenant  bond  interest  and  8  per  cent  on  "fixed  or 
determinable"   payments  to  non-resident  aliens.      (See  page 

!33-) 

Certificates  of  residence,  form  101  (revised),  are  required 
annually  of  all  residents  who  desire  suspension  of  withhold- 
ing. Certificates  of  non-residents  claiming  exemption,  form 
102  (revised),  must  also  be  filed  each  year  with  the 
withholding  agent,  who  in  turn  files  them  with  the  Comp- 
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trailer  on  or  before  April  15.  Under  the  federal  practice  no 
residence  certificates  are  required  from  residents,  excepting 
from  resident  aliens  who  are  required  to  file  with  the  with- 
holding agent  a  certificate  of  residence,  form  1078,  who  in  turn 
files  them  with  the  Commissioner.  The  certificate  is  required 
to  be  obtained  but  once.     (See  page  134.) 

No  withholding  is  required  if  a  taxpayer  files  with  the 
withholding  agent  a  certificate  showing  that  he  is  a  resident 
of  Massachusetts.  This  is  because  a  resident  of  Massachusetts 
is  entitled  to  a  credit  for  the  tax  he  pays  in  Massachusetts  on 
his  New  York  income  which  is  generally  sufficient  to  offset 
the  New  York  tax.  There  is  no  provision  under  the  federal 
law  for  a  non-resident  alien  to  secure  credit  in  such  manner. 
(See  page  133.) 

Returns  of  tax  withheld,  on  form  103,  accompanied  by 
certificates  'of  non-residents  claiming  exemption,  form  102, 
are  to  be  filed  with  the  Comptroller  by  April  15  according  to 
article  270,  although  the  law  (section  366)  states  March  15. 
Under  the  federal  practice  the  return  of  tax  withheld  must 
be  filed  by  March  1.     (See  page  142.) 

The  state  law  (section  385)  provides  that  any  contract  to 
assume  income  tax  is  illegal.  There  is  no  similar  provision 
in  the  present  federal  law.     (See  page  143.) 

Payment  of  Tax  at  Source — General 

"Withholding   agent"   defined. — 

Law.     Section  350 The  words  "withholding  agent"  include 

all  individuals,  corporations,  associations  and  partnerships,  in  what- 
ever capacity  acting,  including  lessees,  or  mortgagors  of  real  or  per- 
sonal property,  fiduciaries,  employers  and  all  officers  and  employees  of 
the  state,  or  of  any  municipal  corporation  or  political  subdivision  of 
the  state,  having  the  control,  receipt,  custody,  disposal  or  payment,  of 
interest,  rent,  salaries,  wages,  premiums,  annuities,  compensations, 
remunerations,  emoluments  or  other  fixed  or  determinable  annual  or 
periodical  gains,  profits  and  income  taxable  under  this  article. 

Although  the  state  law  is  an  individual  income  tax  law,  it 
should  be  noted  that  corporations  coming  within  the  definition 
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of  withholding  agents  have  the  same  statutory  duties  to  per- 
form as  have  individual  employers.  The  withholding  func- 
tion is  that  of  the  payor,  whether  individual,  partnership  or 
corporation,  and  is  a  valuable  complement  to  the  individual 
income  tax  law. 

Payments  subject  to  withholding. — 

Law.  Section  366.  I.  For  the  calendar  year  nineteen  hundred 
and  twenty  and  for  each  calendar  year  thereafter,  every  withholding 
agent  shall  deduct  and  withhold  from  all  salaries,  wages,  commissions, 
gratuities,  emoluments,  perquisites  and  other  fixed  or  determinable 
annual  or  periodical  compensation  of  whatever  kind  and  in  whatever 
form  paid  or  received,  earned  by  any  taxpayer  for  personal  services 
and  taxable  under  this  article,  of  which  he  shall  have  control,  receipt, 
custody,  disposal  or  payment 

Rate  of  tax  to  be  withheld. — The  law  requires  that  with- 
holding be  at  the  following  rates : 

Law.  Section  366.  I one  per  centum  of  the  first  ten  thou- 
sand dollars  or  less,  two  per  centum  of  the  next  forty  thousand  dollars 
or  less,  and  three  per  centum  of  the  excess  over  fifty  thousand  dollars, 
by  which  the  amount  of  such  compensation  paid  or  to  be  paid  in  the 
calendar  year,  by  such  withholding  agent  to  such  taxpayer,  exceeds 
the  amount  of  the  exemptions  granted  to  such  taxpayer  under  section 
three  hundred  and  sixty-two  of  this  chapter  as  shown  by  a  certificate 
filed  with  the  withholding  agent  in  form  to  be  prescribed  by  the  comp- 
troller or  one  thousand  dollars  if  no  certificate  showing  his  personal 
exemption  status  is  filed  with  the  withholding  agent  by  a  taxpayer 
other  than  a  resident  of  this  state 

It  is  to  be  noted  that  certificates  of  residence  are  required 
from  residents  to  obviate  withholding  and  from  non-residents 
for  the  purpose  of  claiming  personal  exemptions. 

Residents  of  certain  states  having  personal  income  tax 

laws. — 

Law.    Section  366.     1 If  it  appears  that  another  state  has 

passed  a  law  taxing  incomes  in  such  manner  as  will  result  in  its  resi- 
dents being  entitled  to  credit  under  section  three  hundred  and  sixty- 
three  hereof,  sufficient  to  offset  all  taxes  imposed  by  this  article,  the 
comptroller  may,  by  regulation,  relieve  residents  of  such  state  from 
being  required  to  make  any  return  under  this  article,  and  may  prescribe 
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a  form  of  certificate  to  be  filed  by  residents  of  such  state  with  with- 
holding agents 

At  the  present  time  this  provision  of  the  law  applies  only 
to  residents  of  Massachusetts.  No  deduction  is  made  by  the 
withholding  agent  when  the  certificate  of  residence  has  been 
filed.1 

No  withholding  from  residents  of  New  York — when. — 

Law.  Section  366.    1 A  withholding  agent  with  whom  such 

a  certificate  shall  be  filed,  or  with  whom  a  certificate,  in  such  form  as 
shall  be  prescribed  to  the  comptroller,  to  the  effect  that  the  person 
entitled  to  such  compensation  is  a  resident  of  this  state  and  setting 
forth  his  residence  address,  shall  be  filed  after  the  beginning  of  the 
calendar  year  and  before  the  time  when  he  is  required  to  make  return 
and  payment,  need  not  deduct  or  withhold  anything  from  the  com- 
pensation of  the  person  filing  such  certificate 

Comptroller  may  collect  certificates  of  residence. — 

Law.    Section  366.     1 The  comptroller  may,  by  regulation, 

require  withholding  agents  to  forward  to  him  at  stated  times  any  of 
the  certificates  mentioned  in  this  subdivision. 

This  section  of  the  law  has  been  put  into  effect  in  the  case 
of  non-residents,2  but  not  as  to  residents  of  this  state. 

Form  of  residence  certificate. — 

Regulation.  Form  101  shall  be  used  by  residents  of  the  State  of 
New  York  for  the  purpose  of  claiming  the  benefit  of  such  residence 
for  income  tax  purposes.  Withholding  agents  shall  retain,  preserve 
and  keep  available  for  examination  and  inspection  by  the  Comptroller 
or  his  authorized  representative  all  residence  certificates  for  a  period 
of  one  year  next  following  the  close  of  the  calendar  year  for  which 
such  certificates  shall  have  been  given.  Blanks  (Form  101)  will  be 
furnished  by  the  Comptroller  on  the  application  of  withholding 
agents.  Withholding  agents  may,  if  they  choose  to  do  so,  use  blanks 
acquired  from  other  sources,  provided,  however,  that  the  form  and 
wording  thereof  shall  comply  exactly  with  Form  101.     (Art.  267.) 

Tax  to  be  withheld  unless  form  101  is  filed. — 

Ruling.  Replying  to  your  letter  of  January  6th,  you  are  advised 
that  the  deducting  and  withholding  provisions  of  the  personal  income 

'See  article  261   (c),  page  137. 
2See  article  267-a,  page  135. 


PAYMENT  OF  TAX  AT  SOURCE  135 

tax  law  are  intended  especially  to  cover  the  situation  mentioned  by 
you.  The  filing  of  certificates  of  residence  on  Form  101  is  simply 
the  test  of  residence,  it  being  assumed  that  actual  residents  of  the 
State  will  hasten  to  file  such  certificates  when  informed  of  the  law. 
I  reiterate  that  in  all  cases  where  certificates  of  residence  on  Form  101 
have  not  been  filed  with  the  employer,  the  tax  must  be  deducted  and 
withheld  from  the  compensation  of  the  employee.  (Official  ruling, 
dated  January  8,  1920.) 

This  ruling  applies  only  when  the  aggregated  payments 
exceed  $1,000  for  personal  services  rendered. 

Form  of  certificate  of  non-residence  and  claim  for  per- 
sonal exemption. — 

Regulation.  Form  102  (revised)  shall  be  used  by  nonresidents 
of  the  State  of  New  York  for  the  purpose  of  claiming  personal  ex- 
emption. Blanks  (Form  102-revised)  will  be  furnished  by  the  Comp- 
troller on  the  application  of  withholding  agents.  Withholding  agents 
may,  if  they  choose  to  do  so,  use  blanks  acquired  from  other  sources, 
provided,  however,  that  the  color,  size,  form  and  wording  thereof 
shall  conform  precisely  with  Form  102  (revised). 

All  certificates  of  nonresidence  and  claim  for  personal  exemp- 
tion (Form  102-revised)  shall  be  filed  with  the  State  Income  Tax 
Bureau,  Albany,  N.  Y.,  on  or  before  April  15th  following  the  close 
of  the  calendar  year  for  which  they  were  filed,  together  with  the 
withholding  agents'  return  of  tax  withheld  on  Form  103  required  by 
Article  270,  and  accompanied  by  payment  of  tax  withheld.  (Art. 
267- A.) 

Certificates  of  non-residence  are  to  be  filed  with  the  Comp- 
troller on  or  before  April  15  in  each  year. 

Renewal  of  certificates  of  residence  and  non-residence  and 

claim  for  personal  exemption. — 

Regulation.  A  certificate  of  residence  (Form  101)  or  a  certifi- 
cate of  nonresidence  and  claim  for  personal  exemption  (Form  102- 
revised)  shall  be  effective  only  for  the  calendar  year  in  which  it  is 
filed.  New  certificates  shall  be  required  by  withholding  agents  for 
each  succeeding  year.  A  nonresident  whose  personal  status  changes 
by  reason  of  marriage  or  otherwise,  after  filing  a  claim  for  personal 
exemption,  so  that  he  becomes  entitled  to  a  greater  amount  of  exemp- 
tion than  previously  claimed,  may  file  an  amended  claim  for  personal 
exemption  on  Form  102  (revised)  and  deducting  and  withholding 
shall  apply  only  against  the  amount  in  excess  of  the  personal  exemp- 
tion thus  claimed,     Any  amounts  previously  withheld  in  excess  of 
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the  amounts  thus  required  to  be  withheld  shall  be  refunded  to  such 
person  by  the  withholding  agent  without  further  application  on  the 
part  of  the  nonresident. 

An  employee  who  has  filed  a  certificate  of  residence  on  Form 
101,  and  who  at  any  time  before  July  1st  of  any  calendar  year 
changes  his  residence,  shall  notify  his  employer  of  such  change. 
Any  employer,  who  has  reasonable  ground  for  believing  that  an 
employee  has  changed  his  residence  before  July  1st  of  any  calendar 
year,  shall  revoke  the  certificate  of  residence  theretofore  filed  by 
such  employee,  after  notice  to  the  employee,  and  in  default  of  a  new 
certificate  of  residence  shall  deduct  and  withhold  from  the  com- 
pensation of  such  employee  as  provided  in  article  261.     (Art.  268.) 

Deducting  and  withholding  where  residence  within  the 
state  is  established. — 

Regulation.  When  a  withholding  agent  shall  have  deducted  and 
withheld  from  the  personal  service  compensation  of  an  employee,  and 
such  employee  shall  thereafter  before  the  close  of  the  calendar  year 
file  with  the  withholding  agent  a  residence  certificate  on  Form  101, 
the  withholding  agent  shall  thereupon  pay  over  to  the  employee  the 
entire  amount  of  tax  so  deducted  and  withheld  for  such  calendar 
year. 

If  such  change  of  residence  status  is  effected  prior  to  July  1 
and  persists  to  that  date,  or  is  effected  on  or  after  July  I,  there  shall 
be  no  deducting  and  withholding  against  such  employee  for  that 
year,  but  should  such  employee  again  become  a  nonresident  during 
the  year  before  July  I  the  deducting  and  withholding  provisions 
will  again  become  effective  in  his  case,  and  in  that  event  the  with- 
holding shall  be  on  the  basis  of  the  aggregate  of  all  payments  made 
during  the  year  to  the  extent  that  such  payments  are  in  excess  of  the 
maximum  exemption  claimed  by  him.     (Art.  269.) 

When  deducting  and  withholding  are  required. — 

Regulation.  Deducting  and  withholding  is  required  as  herein- 
after stated  with  respect  to  all  salaries,  wages,  commissions,  gratui- 
ties, emoluments  and  other  fixed  or  determinable,  annual  or  period- 
ical compensation  of  whatever  kind  and  in  whatever  form  paid, 
credited  or  received,  earned  by  any  taxpayer  for  personal  services, 
taxable  under  article  16  of  the  Tax  Law. 

(a)  Where  the  amount  of  such  compensation  for  the  calendar 
year  is  less  than  $1,000,  no  deducting  or  withholding  is  required. 

(b)  Where  the  taxpayer  files  with  the  withholding  agent  a 
certificate  of  residence  (Form  101)  to  the  effect  that  he  is  a  resident 
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of  the-  State,  and  setting  forth  his  residence  address  within  the  State, 
no  deducting  or  withholding  is  required. 

(c)  Where  the  taxpayer  files  with  the  withholding  agent  a 
certificate  of  nonresidence  and  claim  for  personal  exemption  (Form 
102  revised)  showing  that  he  is  a  resident  of  the  Commonwealth 
of  Massachusetts,  and  setting  forth  his  residence  address  therein, 
no  deducting  or  withholding  is  required.3 

(d)  In  all  other  cases  deducting  and  withholding  is  required 
of  one  per  cent  (1%)  on  the  first  $10,000  or  less,  two  per  cent  (2%) 
on  the  next  $40,000  or  less,  and  three  per  cent  (3%)  on  the  excess 
over  $50,000,  by  which  the  amount  of  such  compensation  for  the 
calendar  year  exceeds  $1,000  (if  no  certificate  on  Form  102  is  filed) 
or  the  amount  of  the  exemptions  granted  to  such  taxpayer  under 
section  362  of  the  Tax  Law,  as  shown  by  a  certificate  of  nonresi- 
dence and  claim  for  personal  exemption  (Form  102  revised)  filed 
with  the  withholding  agent  by  the  taxpayer.     (Art.  261.) 

Deducting  and  withholding  in  1920. — 

Regulation.  Withholding  agents  shall  deduct  and  withhold  as 
set  forth  in  article  261  in  respect  of  personal  service  compensation 
paid  or  credited  to  the  payee  at  any  time  on  or  after  January  1, 
1920,  except  that  if  the  employee  left  the  service  of  the  withholding 
agent  prior  to  April  14,  1920  and  was  fully  paid  prior  to  that  date, 
no  duty  or  obligation  in  respect  to  such  payments  rests  on  the  with- 
holding agent,  unless  the  status  of  employer  and  employee  is  again 
created  during  1920,  and  further  payments  of  compensation  for 
personal  services  are  made  or  credited  in  1920.  In  other  words,  the 
provisions  for  deducting  and  withholding  are  effective  from  January 
1,  1920  except  as  stated  in  this  article.     (Art.  262.) 

"Fixed  or  determinable"  income — definition. — 

Regulation.  Only  income  earned  for  personal  services  is  sub- 
ject to  deducting  and  withholding.  The  statute  specifies  that  every 
withholding  agent  shall  deduct  from  all  salaries,  wages,  commissions, 
gratuities,  emoluments,  and  perquisites.  But  other  kinds  of  personal 
service  income  may  be  included  if  fixed  or  determinable,  annual 
or  periodical.  Income  is  fixed  when  it  is  to  be  paid  in  amounts  def- 
initely predetermined.  It  is  determinable  whenever  there  is  a  basis 
of  calculation  by  which  the  amount  to  be  paid  may  be  ascertained. 
The  income  need  not  be  paid  annually  or  at  an  annual  rate.  It 
may  be  paid  periodically.  The  word  "periodical"  is  used  in  oppo- 
sition to  "annual"  and  means  from  time  to  time,  whether  or  not 
at  regular  intervals.  That  the  length  of  time  during  which  the 
payments  are  to  be  made  may  be  increased  or  diminished  in  accord- 


3See  article  483,  quoted  in  Chapter  XVIII. 
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ance  with  someone's  will  or  with  the  happening  of  an  event,  does 
not  make  the  payments  any  the  less  determinable  or  periodical. 

The  following  shall  be  deemed  to  be  fixed  and  determinable  annual 
or  periodical  compensation  within  the  meaning  of  section  366  of  the 
Tax  Law : 

Any  payment  made  by  way  of  salary,  wage,  commission,  gratuity, 
emolument,  perquisite  or  otherwise  for  personal  services  rendered 
if  the  amount  thereof  shall  be 

(a)  determined  prior  to,  concurrent  with  or  subsequent  to  the 

rendering  of  the  service,  and  is 

(b)  based  on  personal  services  rendered  by  the  hour,  day,  week, 

month,  year  or  other  period  of  time,  or  otherwise, 

whether  such  personal  service  consists  of 

(c)  the  performance  of  specified  or  unspecified  duties  or  of 

(d)  work  done  on  or  in  connection  with  one  or  more  of  certain 

articles  or  parts  thereof ; 
irrespective  of  whether  payment  be  made 

(e)  in  cash, 

(f)  in  board  or  lodging,  or  both, 

(g)  in  the  stock  of  a  corporation, 

(h)  by  promissory  note  or  other  obligation,  or 
(i)  in  property,  service  or  otherwise. 

If  payment  shall  be  made  otherwise  than  in  cash,  it  shall  be 
considered  and  treated  as  payment  in  cash  to  the  fair  market  value 
(determinable  usually  by  understanding  or  agreement  existing  between 
the  payor  and  the  payee)  of  such  medium,  other  than  cash,  as  may 
be  employed. 

Fees  for  professional  services  are  not  subject  to  withholding 
unless  contracted  for  or  paid  on  an  annual  or  periodical  basis.  (Art. 
263.) 

The  above  regulation  parallels  article  362  of  the  federal 
regulations.  The  wording  is  not  identical,  but  the  underlying 
principle  is  the  same. 

Copyright  royalties. — 

Ruling.  In  your  letter  of  November  15  you  inquire  if  royalties 
paid  to  non-residents  for  books  published  are  subject  to  the  deducting 
and  withholding  at  the  source  provisions  of  the  personal  income  tax 
law. 

You  are  advised  that  payments  of  royalties  to  writers  for  the 
purchase  or  use  of  books  published  are  not  payments  of  fixed  and 
determinable  annual  or  periodical  compensation  for  personal  ser- 
vices within  the  meaning  of  the  deducting  and  withholding  at  the 
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source  provisions  of  the  law  or  regulations.     (Official  ruling,  dated 
November  18,  1919.) 

Commissions  paid  to  general  insurance  agents  and 
by  them  to  their  soliciting  agents. 

Ruling.  In  reply  to  your  letter  of  October  10  you  are  advised 
that  the  deducting  and  withholding  regulations  do  not  apply  with 
respect  to  commissions  paid  to  general  agents  who  maintain  offices 
and  employ  soliciting  agents,  paying  the  expenses  of  the  office  and 
the  commissions  of  the  soliciting  agents  out  of  their  receipts  of  com- 
missions. 

The  general  agent,  however,  must  deduct  and  withhold  with 
respect  to  commissions  paid  by  him  to  soliciting  agents,  working 
within  the  State  of  New  York,  who  do  not  file  a  certificate  of  resi- 
dence on  Form  101.     (Official  ruling,  dated  December  3,  1919.) 

The  above  ruling  applies  only  to  payments  aggregating 
$1,000  or  more  for  personal  services  rendered. 

Renewal  commissions — withholding  not  required. 
— Renewal  commissions  paid  to  insurance  agents  "are  not 
fixed  or  determinable  income,  and  therefore  no  withholding 
of  the  tax  upon  them  is  required  by  section  366  of  the  Tax 
Law."4 


Deduction  on  basis  of  calendar  year. — 

Regulation.  Deducting  and  withholding  of  personal  service 
compensation  by  withholding  agents  shall  be  on  the  basis  of  a  calendar 
year,  irrespective  of  the  basis  of  reporting  adopted  by  the  payee- 
taxpayer.  Personal  service  compensation  shall  be  deemed  to  have 
been  paid  by  the  withholding  agent  and  received  by  the  payee-taxpayer 
only  if  and  to  the  extent  actually  paid  or  credited  to  the  payee  and 
thus  made  reducible  to  possession  by  him.  Commissions  and  all  other 
forms  of  personal  service  compensation  determined  and  paid  or 
credited  to  a  payee-taxpayer  after  the  close  of  a  calendar  year, 
shall,  for  the  purpose  of  deducting  and  withholding  the  tax  and  of 
returning  information  with  respect  thereto,  be  treated  as  payments 
made  in  the  calendar  year  when  paid  or  credited,  but  for  such  pur- 
poses only.  The  approved  method  of  accounting  employed  by  the 
payee-taxpayer  shall  govern  in  so  far  as  he  may  be  called  upon  to 
account  for  such  payments  for  income  tax  purposes.     (Art.  264.) 


'Attorney-General's  Income  Tax  Letter  No.  41,  dated  January  17,  1921, 
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At  what  times  and  in  what  amounts  should  a  with- 
holding AGENT  WITHHOLD  MONEYS? 

Ruling.  While  the  act  evidently  contemplates  that  usually  the 
withholding  agent  will  withhold  a  fixed  percentage  from  each  peri- 
odical payment,  no  definite  requirement  to  that  effect  is  made.  And 
of  course  such  procedure  is  not  possible  with  respect  to  payments 
made  between  January  I,  and  May  14,  1919.  It  is  left  to  the  con- 
venience of  the  withholding  agent,  and  he  will  satisfy  the  require- 
ments of  the  statute  if  he  pays  the  tax  when  it  falls  due,  and  makes 
proper  return  of  information.  To  protect  himself  a  withholding 
agent  should,  before  the  end  of  a  ...  .  calendar  year,  withhold  suffi- 
cient to  pay  the  tax  when  it  falls  due.  If  he  fails  to  do  this  he  will 
have  a  balance  to  make  up  under  the  provision  which  makes  him 
liable  for  the  tax  (§366,  (3)).  Generally  it  will  be  safer  for  a  with- 
holding agent  to  withhold  as  he  goes — for  to  rely  upon  withholding 
from  future  payments  to  pay  the  tax  on  past  payments  may  re- 
sult, in  case  for  instance  of  the  termination  of  an  employment,  in 
the  expected  future  payment  never  accruing;  and  to  withhold  in 
advance  for  taxes  expected  to  accrue  may  lead  him  into  a  situation 
where  the  prospective  tax  never  accrues  and  he  finds  himself  in  pos- 
session of  moneys  which  he  cannot  justify  withholding.  (Attorney- 
General's  Income  Tax  Letter  No.  1,  question  3,  dated  May  29,  1919.) 

Income  not  subject  to  deducting  and  withholding. — 

Regulation.  Deducting  and  withholding  from  income  is  not 
required : 

(a)  In  cases  enumerated  in  subdivisions  a,  b  and  c  of  article  261. 5 

(b)  If  the  income  is  of  a  character  other  than  compensation 
for  personal  services. 

(c)  Where  the  personal  services  are  rendered  entirely  without 
the  State,  whether  payment  be  made  from  within  or  without  the 
State,  irrespective  of  the  status  of  the  withholding  agent.  The 
occasional  entry  into  the  State  of  a  nonresident  employee  who 
performs  the  duties  for  which  he  is  employed  entirely  without  the 
State,  but  enters  the  State  for  the  purpose  of  reporting,  receiving 
instructions,  accounting,  etc.,  incidental  to  his  duties  without  the 
State,  shall  not  be  deemed  to  take  such  employee  out  of  the  class  of 
those  rendering  their  services  entirely  without  the  State. 

(d)  Where  the  personal  services  are  rendered  within  the  State 
if  rendered  for,  and  payment  is  made  without  the  State  by,  a 
nonresident  individual  or  partnership  having  no  office  or  place  of 
business  or  paying  agent  within  the  State,  or  a  foreign  corporation 


"See  page  136. 
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that  (1)  is  not  registered  in  New  York  and  (2)  has  no  office  or 
place  of  business  or  paying  agent  within  the  State.  (Nothing  in 
sub-paragraph  "d"  shall  be  construed  to  relieve  the  recipient  from 
liability  to  make  return  and  pay  the  tax  on  such  income.)     (Art.  265.) 

The  salary  of  an  employee  whose  services  are  rendered 
entirely  without  the  state  is  not  subject  to  withholding.  If 
the  services  are  performed  partly  within  and  partly  without 
the  state  the  provisions  of  the  following  article  apply. 

Income  of  a  non-resident  for  services  performed  partly 
within  and  partly  without  the  state. — 

Regulation.  In  case  a  nonresident  receives  compensation  for 
personal  services  rendered  or  performed  partly  within  and  partly 
without  the  State,  the  withholding  agent  shall  deduct  and  withhold 
on  that  portion  of  the  compensation  which  is  earned  within  the 
State  of  New  York  in  accordance  with  the  following  rules  of  appor- 
tionment : 

(a)  If  the  nonresident  is  a  salesman,  drummer,  agent  or  other 
employee  through  whose  services  receipts  or  remuneration  inure 
directly  to  the  employer,  the  deducting  and  withholding  shall  attach 
to  the  portion  of  the  entire  salary  which  the  volume  of  business 
transacted  by  the  employee  within  the  State  of  New  York  bears  to 
the  total  volume  of  business  transacted  within  and  without  the  State 
by  such  employee. 

(b)  If  the  nature  of  the  employment  of  the  nonresident  is 
such  that  receipts  or  remuneration  for  services  rendered  do  not 
inure  directly  to  the  employer,  as  in  the  case  of  clerks,  bookkeepers, 
laborers  or  other  like  classes  of  employees,  the  deducting  and  with- 
holding shall  attach  to  the  portion  of  the  personal  service  com- 
pensation income  of  such  employee  which  the  time  employed  within 
the  State  bears  to  the  time  employed  both  within  and  without  the 
State. 

(c)  If  it  is  not  possible  to  apportion  the  income  as  abov^  pro- 
vided, because  of  the  peculiarities  of  the  service  of  the  employee, 
the  apportionment  shall  be  made  in  accordance  with  the  facts  and 
the  tax  deducted  and  withheld  accordingly.  In  such  a  case  a  full  state- 
ment of  the  facts  shall  be  made  to  the  Comptroller.     (Art.  266.) 

The  above  ruling  repeats  articles  451  and  452,  which  deal 
with  the  taxability  of  income  earned  partly  within  and  partly 
without  the  state. 

Under  the  foregoing  regulation  a  non-resident  employee 
of  a  firm  of  public  accountants  who  is  employed  part  of  the 
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time  in  the  state  of  New  York  and  part  of  the  time  outside 
the  state  would  not  be  subject  to  withholding  on  the  compensa- 
tion earned  without  the  state. 

Return  of  tax  withheld. — 

Law.    Section  366 

3.  Every  withholding  agent  required  to  deduct  and  withhold  any 
tax  under  subdivision  one  of  this  section  shall  make  return  thereof 
on  or  before  the  fifteenth  day  of  March  in  ^ach  year  and  shall  at  the 
same  time  pay  the  tax  to  the  comptroller.  Every  such  individual, 
corporation  or  partnerhip  is  hereby  made  liable  for  such  tax  and  is 
hereby  indemnified  against  the  claims  and  demands  of  any  individual, 
corporation  or  partnership  for  the  amount  of  any  payments  made  in 
accordance  with  the  provisions  of  this  section. 

Regulation.  Every  withholding  agent  shall  for  each  calendar 
year,  on  or  before  April  15  next  following,  make  a  verified  report  to 
the  New  York  State  Income  Tax  Bureau  of  all  sums  deducted  and 
withheld  from  the  personal  service  compensation  of  employees  during 
that  calendar  year,  in  accordance  with  articles  261  and  262.  The 
return  shall  be  made  on  Form  103  accompanied  by  separate  reports, 
one  for  each  individual  on  Form  102  (revised).  There  shall  be 
required  on  such  reports  the  items  of  information  therein  called  for. 
The  aggregate  amount  of  tax  shown  to  be  withheld  by  the  return 
on  Form  103  shall  accompany  the  return.     (Art.  270.) 

While  the  above  regulation  re'quires  that  returns  from 
withholding  agents,  together  with  the  tax  deducted,  shall  be 
in  the  hands  of  the  Comptroller  on  or  before  April  15,  the 
law  fixes  March  15  as  the  date  of  submission.  This  discrep- 
ancy is  unfortunate,  as  the  law  (section  377)  provides  that  an 
interest  charge  of  6  per  cent  per  annum  shall  be  added  "if  the 
time  for  filing  a  return  by  a  withholding  agent  ...  be  ex- 
tended," but  taxpayers  are  justified  in  acting  under  the  regula- 
tion.   If  feasible,  however,  returns  should  be  filed  by  March  15. 

When  tax  required  to  be  withheld  is  paid  by  recipient  of 
income. — 

Law.     Section  366 

5 If  any  tax  required  under  this  section  to  be  deducted 

and  withheld  is  paid  by  the  recipient  of  the  income,  it  shall  not  be 
recollected  from  the  withholding  agent;  nor  in  cases  in  which  the  tax 
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is  so  paid  shall  any  penalty  be  imposed  upon  or  collected  from  the 
recipient  of  the  income  or  the  withholding  agent  for  failure  to  return 
or  pay  the  same,  unless  such  failure  was  fraudulent  and  for  the  pur- 
pose of  evading  payment. 

Returns  of  information  at  the  source. — 

Law.    Section  366 

2.  Every  withholding  agent  shall  make  return  to  the  comptroller 
of  complete  information  concerning  the  amount  of  all  interest,  rent, 
salaries,  wages,  premiums,  annuities,  compensations,  remunerations, 
emoluments  or  other  fixed  or  determinable  gains,  profits  and  income, 
except  interest  coupons  payable  to  bearer,  of  any  taxpayer  taxable 
under  this  article  of  one  thousand  dollars  or  more  in  any  taxable  year 
under  such  regulations  and  in  such  form  and  manner  and  to  such 
extent  as  may  be  prescribed  by  the  comptroller. 

Contract  to  assume  income  tax  illegal. — 

Law.  Section  385.  It  shall  be  unlawful  for  any  person  to  agree 
or  contract  directly  or  indirectly  to  pay  or  assume  or  bear  the  burden 
of  any  tax  payable  by  any  taxpayer  under  the  provisions  of  this 
article.  Any  such  contract  or  agreement  shall  be  null  and  void  and 
shall  not  be  enforced  or  given  effect  by  any  court 

Effect  of  tax-free  covenant  in  bonds  in  relation  to  state 
income  tax. — 

Ruling.  Answering  your  inquiry  of  January  17,  you  are  advised 
that  the  interest  income  from  the  Hudson  &  Manhattan  Railway 
and  the  Fonda,  Johnstown  &  Gloversville  Railway  bonds  is  taxable 
income  and  should  be  reported  as  such  under  the  New  York  State 
Personal  Income  Tax  Law,  even  though  these  bonds  contain  a  New 
York  State  tax-free  covenant. 

In  Section  385,  it  is  expressly  provided  that  any  contract  or 
agreement  to  pay,  assume  or  bear  the  burden  of  any  tax  payable 
by  a  taxpayer  shall  be  null  and  void  and  given  no  force  or  effect 
by  any  court. 

You  %will,  therefore,  observe  that  bonds  containing  a  covenant 
making  them  free  from  New  York  State  Income  Tax  is  without 
force  and  effect,  and  the  interest  income  is  taxable  the  same  as 
from  any  other  bonds.  It  is  true  that  under  the  federal  law,  tax- 
payers receiving  interest  on  tax-free  covenant  bonds  are  entitled 
to  a  credit  against  their  tax  two  per  cent  of  the  amount  of  interest, 
if  the  obligor  corporation  pays  the  tax  to  the  federal  government. 
The  State  law  does  not  provide  for  the  payment  of  tax  at  the  source 
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by  the  corporation  so,  of  course,   there  is  no  such  credit   allowed 
on  the  State  return.     (Official  ruling,  dated  January  19,  1920.) 

Penalties  for   failure  to   withhold   tax. — The   subject   of 
penalties  is  discussed  in  detail  in  Chapter  V." 


"See  page  us  et  •"■?■ 


CHAPTER  VIII 

INCOME  IN  GENERAL  AND  FROM  BUSINESS 

The  law  attempts  to  tax  all  gains,  profits  and  income  from 
all  sources,  including  business  done  within  the  state  by  resi- 
dents and  non-residents.  In  addition,  residents  are  taxed  on 
all  gains,  profits  and  income  from  business  wherever  trans- 
acted. 

Income  from  personal  services  may  also  be  termed  busi- 
ness income,  but  for  convenience  the  regulations  and  procedure 
relating  thereto  will  be  discussed  in  Chapter  X.  Gains  or 
profits  arising  from  sales  or  exchanges  of  property,  other 
than  by  traders,  will  be  discussed  in  Chapter  IX. 

In  this  chapter  the  following  subjects  are  discussed :  Period 
from  which  taxable  income  must  be  computed;  accounting 
procedure  in  determining  net  income;  constructive  receipt  of 
income;  inventories;  sales  on  instalment  plan;  income  from 
damages,  patent  infringement,  etc. 

Summary  of  Differences  Between  State  and  Federal 
Procedure 

(See  also  Chapters  IX,  X,  XI.) 

The  first  federal  income  tax  law  took  effect  as  at  March 
i,  1913.  The  New  York  State  income  tax  law  became  effect- 
ive as  at  January  1,  1919.  These  two  dates  therefore  are  sig- 
nificant in  federal  and  state  procedure. 

It  follows  that  for  state  purposes  any  income  accruing 
prior  to  the  incidence  of  the  tax  (January  1,  19 19)  is  not 
taxable.  On  the  other  hand,  expenses  incurred  prior  to  Jan- 
uary 1,  1 9 19,  even  though  paid  subsequently,  are  not  deduct- 
ible. The  corresponding  date  for  federal  practice,  however, 
is  March  1,  1913. 

For  the  purpose  of  computing  profits  on  the  sale  of  prop- 
erty acquired  prior  to  the  incidence  of  the  respective  income 
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tax  laws,  the  significant  dates  referred  to  above,  viz.,  January 
i,  1919,  for  state,  and  March  1,  1913,  for  federal  are  used 
as  a  basis.  Only  the  excess  of  selling  price  over  fair  market 
value  on  the  significant  date,  is  taxable  income.  Similarly 
only  the  excess  of  fair  market  value  on  the  significant  date 
over  the  selling  price  is  a  deductible  loss. 

The  state  grants  permission  to  change  from  cash  to  accrual 
basis  or  vice  versa  only  when  consent  of  the  Commissioner 
of  Internal  Revenue  has  first  been  obtained.  Under  federal 
practice  no  consent  except  that  of  the  federal  authorities  is 
necessary.     (See  page  153.) 

Under  the  federal  law  the  undistributed  profits  of  personal 
service  corporations  are  taxable  to  stockholders  as  if  they  had 
actually  received  them.  Since  the  state  regards  a  personal 
service  corporation  as  a  corporation,  and  not  as  a  partnership, 
for  tax  purposes,  this  phase  of  state  taxation  is  different  from 
the  federal  practice.     (See  page  252.) 

The  state  has  not  issued  specific  rulings,  as,  has  the  federal 
government,  permitting  special  methods  of  taking  invento- 
ries in  certain  industries  (tobacco,  lumber,  etc.),  which 
methods  are  peculiarly  adapted  to  the  special  conditions  obtain- 
ing in  those  industries.     (See  page  160.) 

The  state  law  has  no  provision,  as  has  the  federal,  whereby 
a  replacement  fund  may  be  established  instead  of  taking  up 
the  profit  when  compensation  is  received  for  property  lost 
through  casualty.     (See  page  173.) 

Income  in  General 

Before  discussing  specific  subjects  it  is  important  to  con- 
sider the  general  principles  upon  which  the  law  is  based  and 
how  far  business  and  financial  transactions  may  be  taxed. 

"Catch-all"  provision.— The  state  law1  uses  the  same  lan- 
guage as  the  federal  law.2    "Gains  or  profits  and  income  de- 
fection 359.  • 
"Federal  law,  section  213. 
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rived  from  any  source  whatever"  are  subject  to  tax.  This 
includes  gains  arising  from  the  sale  of  capital  assets,  from 
trading,  from  personal  services  and  from  such  sources  as 
interest,  dividends  and  rents. 

Definition  of  "net  income." — The  state  law3  follows 
the  federal  law?  in  devoting  one  section,  in  the  case  of  individ- 
uals, to  enumeration  of  the  items  included  and  not  included  in 
"gross  income,"  and  another  section  to  "deductions,"  and  pro- 
vides for  the  determination  of  "net  income"  by  deducting  the 
second  from  the  first.  "Net  income,"  less  the  personal  exemp- 
tions, is  the  amount  on  which  the  tax  is  computed. 

The  definitions  -of  gross  and  net  income  in  the  following 
regulation  are  almost  identical  with  those  given  in  the  federal 
regulation.5 

Regulation.  The  tax  imposed  by  the  statute  is  upon  income. 
In  the  computation  of  the  tax  various  classes  of  income  must  be 
considered:  (a)  Income  (in  the  broad  sense),  meaning  all  wealth 
which  flows  in  to  the  taxpayer  other  than  as  a  mere  return  of 
capital.  It  includes  the  forms  of  income  specifically  described 
as  gains  and  profits,  including  gains  derived  from  the  sale,  ex- 
change or  other  disposition  of  capital  assets.  It  is  not  limited  to 
cash  alone,  for  the  statute  recognizes  as  income-determining  factors 
other  items,  among  which  are  inventories,  accounts  receivable,  prop- 
erty exhaustion  and  accounts  payable  for  expenses  incurred,  (b) 
Gross  income,  meaning  income  (in  the  broad  sense)  less  income 
which  is  by  statutory  provision  or  otherwise  exempt  from  the  tax 
imposed  by  the  statute.6  (c)  Net  income,  meaning  gross  income 
less  statutory  deductions.  The  statutory  deductions  are  in  general, 
though  not  exclusively,  expenditures,  other  than  capital  ex- 
penditures, connected  with  the  production  of  income,  (d)  Net  in- 
come less  exemptions.  Though  taxable  net  income  is  wholly  a  stat- 
utory conception,  it  follows,  subject  to  certain  modifications  as  to 
exemptions  and  as  to  some  of  the  deductions  and  as  to  nonresidents, 
the  lines  of  commercial  usage.  Subject  to  these  modifications  statutory 
"net  income"  is  commercial  "net  income."  This  appears  from  the 
fact  that  ordinarily   it   is  to   be   computed   in   accordance   with  the 


'Sections  359,  360. 
'Federal  law,  sections  213,  214. 
"Reg.  45>  Art.  21. 
"See  Chapter  III. 
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method  of   accounting  regularly   employed   in  keeping  the  books   of 
the  taxpayer.     (Art.  n.) 

Income  accruing  prior  to  January  i,  1919,  not  taxable. — 
The  law  became  effective  as  at  January  1,  19 19.  All  accruals 
of  income  prior  to  that  date  are  deemed  to  be  capital  and  are 
not  taxable  even  though  collected  thereafter.  The  law  pur- 
ports to  tax  all  income,  other  than  that  specifically  exempt 
under  the  state,  accruing  after  that  date. 

Regulation.  Property  held  by  the  taxpayer  on  January  1,  1919, 
is  capital.  Included  in  this  capital  are  all  claims,  whether  evidenced 
by  writing  or  not,  and  all  interest  which  had  accrued  thereon  before 
that  date.  Interest  accruing  on  or  after  that  date  is  taxable  income. 
Where  an  interest-bearing  claim  contracted  prior  to  January  1,  1919, 
is  paid  in  whole  or  in  part  after  that  date,  any  gain  derived  from  the 
conversion  of  the  claim  into  money  is  taxable.  The  amount  of 
such  gain  is  the  excess  of  the  proceeds  of  the  claim  (both  principal 
and  interest),  exclusive  of  any  interest  accrued  since  December  31, 
1918  (but  such  interest  must  be  returned  as  income),  over  the  fair 
market  value  of  the  claim  as  of  January  1,  1919  (both  principal 
and  interest  then  accrued).  In  the  case  of  an  insurance  policy  its 
surrender  value  as  of  January  1,  1919,  may  be  used  as  a  basis  for 
the  purpose  of  ascertaining  the  gain  derived  from  the  sale  or  other 
disposition  of  such  policy.  Where  services  were  rendered  prior  to 
January  1,  1919,  but  paid  for  thereafter,  the  amount  received  for 
such  services  ordinarily  should  not  be  included  in  gross  income. 
If,  however,  the  value  of  such  a  claim  on  January  1,  1919,  was  less 
than  the  amount  received  subsequent  to  that  date,  the  difference 
should  be  included  in  gross  income.  A  claim  for  the  purpose  of 
this  article  means  a  right  existing  unconditionally  on  January  1, 
1919,  and  then  assignable,  whether  presently  payable  or  not.  Interest 
does  not,  of  course,  include  dividends  on  corporate  stock Divi- 
dends declared  payable  to  stockholders  of  record  prior  to  January  1, 
1919,  are  to  be  excluded  from  gross  income  even  if  received  on  or 
after  January  1,  1919.     (Art.  79.) 

In  dealing  with  an  accrual  at  January  1,  1919,  when  some 
uncertainty  existed  as  to  the  exact  accrual  or  value  of  an 
asset,  such  as  a  claim  for  services,  for -damages  or  for  patent 
infringement,  the  test  is  the  actual  existence  of  a  valid  and 
valuable  claim  rather  than  the  unconditional  right  to  assign 
the  claim.     In  other  words,  the  right  to  assign  might  be  con- 
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ditional,  but  the  title  and  the  value  is  beyond  question.  It  is 
not  believed  that  taxpayers  will  have  much  difficulty  with 
January  1,  1919,  valuations  if  they  will  take  the  trouble  to 
appraise  their  entire  property  of  that  date.  The  reason  there 
is  so  much  difficulty  in  regard  to  the  March  1,  1913,  date  under 
federal  practice  is  that  many  taxpayers  made  no  effort  to  ascer- 
tain fair  values  of  that  date  until  six  or  seven  years  later.  It 
is  obvious  that  the  determination  of  values  of  a  past  date  be- 
comes increasingly  difficult  as  time  passes. 

Ruling.  Answering  your  inquiry  of  January  28th,  you  are  ad- 
vised that  in  general,  the  property  held  by  a  taxpayer  on  January  I, 
1919,  is  capital  and  included  in  this  capital  are  all  claims  whether 
evidenced  by  writing  or  not.  A  claim  for  this  purpose  is  defined 
to  be  a  right  existing  unconditionally  on  January  1,  1919  and  then 
assignable. 

It  is  further  ruled  that  where  no  determination  or  compensa- 
tion is  had  until  the  completion  of  the  service,  or  if  the  right  to  the 
compensation  is  conditional  upon  events  occurring  after  completion 
of  the  services,  the  amount  received  is  income  for  the  taxable  year 
of  its  determination.  Therefore,  the  amount  of  a  bonus  which  is 
paid  to  a  salesman  in  1919  as  additional  compensation  for  sales 
made  during  1918  and  which  is  conditioned  upon  the  salesman  re- 
maining in  the  service  of  his  employer  until  April  1,  1919,  is  taxable 
income  for  the  year  1919  and  must  be  reported  as  such.  (Official 
ruling,  dated  January  30,  1920.) 

The  foregoing  ruling  is  based  on  the  assumption  that  there 
was  no  evidence  or  determination  of  the  value  of  the  claim  at 
January  1,  1919.  If  there  had  been  some  vested  accrual  or 
partial  determination  prior  to  that  date  the  amount  accrued 
prior  and  subsequent  thereto  could  have  been  allocated. 

Accounting  procedure. — The  state  law  is  identical  with  the 
federal  law7  in  providing  that  for  income  tax  purposes  the 
same  methods  of  accounting  shall  be  used  as  are  "regularly 
employed  in  keeping  the  books,"  unless  this  "does  not  clearly 
reflect  the  income." 

Law.  Section  358.  1.  The  net  income  shall  be  computed  .  . 
in   accordance   with   the    method   of    accounting   regularly    employed 


'Federal  law,  section  212   (b). 
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in  keeping  the  books  of  such  taxpayer;  but  if  no  such  method  of 
accounting  has  been  so  employed,  or  if  the  method  employed  does  not 
clearly  reflect  the  income,  the  computation  shall  be  made  upon  such 
basis  and  in  such  manner  as  in  the  opinion  of  the  comptroller  does 
clearly  reflect  the  income 

Regulation.  Approved  standard  methods  of  accounting  will 
ordinarily  be  regarded  as  clearly  reflecting  income.  A  method  of 
accounting  will  not,  however,  be  regarded  as  clearly  reflecting  in- 
come unless  all  items  of  gross  income  and  all  deductions  are  treated 
with  reasonable  consistency.  See  section  350  of  the  Tax  Law  for 
definitions  of  "paid,"  "paid  or  accrued"  and  "paid  or  incurred." 
All  items  of  gross  income  shall  be  included  in  the  gross  income 
for  the  taxable  year  in  which  they  are  received  by  the  taxpayer, 
and  deductions  taken  accordingly,  unless  in  order  clearly  to  reflect 
income  such  amounts  are  to  be  properly  accounted  for  as  of  a 
different  period.  For  instance,  in  any  case  in  which  it  is  necessary  to 
use  an  inventory,  no  accounting  in  regard  to  purchases  and  sales 
will  correctly  reflect  income  except  an  accrual  method.  A  tax- 
payer is  deemed  to  have  received  items  of  gross  income  which  have 
been  credited  to  or  set  apart  for  him  without  restriction.  On  the 
other  hand,  appreciation  in  value  of  property  is  not  even  an  accrual 
of  income  to  a  taxpayer  prior  to  the  realization  of  such  appreciation 

through  conversion  or  other  disposition  of  the  property (Art. 

I3-) 

The  last  sentence  opens  the  way  for  the  taxation  of  appre- 
ciation when  property  is  transferred  by  gift.  The  author  is 
in  sympathy  with  the  attempt  to  deal  with  gifts  as  realizations 
when  they  are  being  used  to  evade  tax,  but  the  imposition  of 
an  income  tax  on  a  donor  who  realizes  nothing  but  love  and 
affection  is  of  very  doubtful  legality. 

Regulation.  It  is  recognized  that  no  uniform  method  of  ac- 
counting can  be  prescribed  for  all  taxpayers,  and  the  law  con- 
templates that  each  taxpayer  shall  adopt  such  forms  and  systems 
of  accounting  as  are  in  his  judgment  best  suited  to  his  purpose. 
Each  taxpayer  is  required  by  law  to  make  a  return  of  his  true  income. 
He  must,  therefore,  maintain  such  accounting  records  as  will  enable 
him  to  do  so.    Among  the  essentials  are  the  following: 

(1)  In  all  cases  in  which  the  production,  purchase  or  sale  of 
merchandise  of  any  kind  is  an  income-producing  factor,  inventories 
of  the  merchandise  on  hand  (including  finished  goods,  work  in 
process,  raw  materials  and  supplies)  should  be  taken  at  the  begin- 
ning and  end  of  the  year  and  used  in  computing  the  net  income  of 
the  year; 
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(2)  Expenditures  made  during  the  year  should  be  properly 
classified  as  between  capital  and  income,  that  is  to  say,  that  ex- 
penditures for  items  of  plant,  equipment,  etc.,  which  have  a  useful 
life  extending  substantially  beyond  the  year  should  be  charged  to  a 
capital  account  and  not  to  an  expense  account; 

(3)  In  any  case  in  which  the  cost  of  capital  assets  is  being  re- 
covered through  deductions  for  wear  and  tear,  depletion  or  obsoles- 
cence any  expenditure  (other  than  ordinary  repairs)  made  to  restore 
the  property  or  prolong  its  useful  life  should  be  charged  against  the 
property  account  or  the  appropriate  reserve  and  not  against  current 
expenses. 

A  taxpayer  must  make  his  return  on  the  basis  on  which  his 
books  are  kept;  so  that  in  making  his  State  return,  as  in  making  his 
Federal  return,  he  must  use  the  basis  on  which  his  books  are  kept, 
if  that  basis  reflects  his  true  income.     (Art.  14.) 

The  above  regulation  is  identical  with  the  federal  require- 
ment, excepting  that  the  last  paragraph  has  been  added  by  the 
state,  very  properly  putting  more  insistence  on  using  the  book 
basis. 

Period  for  which  net  income  is  computed. — 

Regulation.  Net  income  must  be  computed  with  respect  to  a 
fixed  period.  Usually  that  period  is  twelve  months  and  is  known  as 
the  taxable  year The  time  as  of  which  any  item  of  gross  in- 
come or  any  deduction  is  to  be  accounted  for  must  be  determined  in 
the  light  of  the  fundamental  rule  that  the  computation  shall  be  made 
in  such  a  manner  as  clearly  reflects  the  taxpayer's  income.  If  the 
method  of  accounting  regularly  employed  by  him  in  keeping  his  books 
clearly  reflects  his  income,  it  is  to  be  followed  with  respect  to  the  time 
as  of  which  items  of  gross  income  and  deductions  are  to  be  accounted 
for.  If  the  taxpayer  does  not  regularly  employ  a  method  of  accounting 
which  clearly  reflects  his  income,  the  computation  shall  be  made  in 
such  manner  as  in  the  opinion  of  the  Comptroller  clearly  reflects  it. 
(Art.  12.) 

The  foregoing  ruling  properly  states  that  the  Comptroller 
may  insist  on  the  observance  of  proper  accounting  methods. 
Where  such  is  not  the  case,  it  is  important  that  the  taxpayer 
should  reform  his  accounting  methods  and  submit  amended 
returns,  because  it  is  hardly  to  be  expected  that  the  Comp- 
troller will  exercise  his  authority  unless  the  taxpayer's  methods 
result  in  a  loss  to  the  state. 
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The  following  regulation  is  identical  with  the  federal  regu- 
lation.8 

Regulation.  Each  year's  return,  so  far  as  practicable,  both  as 
to  gross  income  and  deductions  therefrom,  should  be  complete  in  itself, 
and  taxpayers  are  expected  to  make  every  reasonable  effort  to  as- 
certain the  facts  necessary  to  make  a  correct  return.  The  expenses, 
liabilities  or  deficit  of  one  year  can  not  be  used  to  reduce  the  income 
of  a  subsequent  year.  A  person  making  returns  on  an  accrual  basis 
has  the  right  to  deduct  all  authorized  allowances,  whether  paid  in 
cash  or  set  up  as  a  liability,  and  it  follows  that  if  he  does  not  within 
any  year  pay  or  accrue  certain  of  his  expenses,  interest,  taxes  or  other' 
charges,  and  makes  no  deduction  therefor,  he  can  not  deduct  from 
the  income  of  the  next  or  any  subsequent  year  any  amounts  then 
paid  in  liquidation  of  the  previous  year's  liabilities.  A  loss  from 
theft  or  embezzlement  occurring  in  one  year  and  discovered  in  an- 
other is  deductible  only  for  the  year  of  its  occurrence.  Any  amount 
paid  pursuant  to  a  judgment  or  otherwise  on  account  of  damages 
for  personal  injuries,  patent  infringement  or  otherwise,  is  deductible 
from  gross  income  when  the  claim  is  put  in  judgment  or  paid,  less 
any  amount  of  such  damages  as  may  have  been  compensated  for  by 
insurance  or  otherwise.  If  subsequent  to  its  occurrence,  however,  a 
taxpayer  first  ascertains  the  amount  of  a  loss  sustained  during  a 
prior  taxable  year  which  has  not  been  deducted  from  the  gross 
income,  he  may  render  an  amended  return  for  such  preceding  taxable 
year,  and  may  file  a  claim  for  refund  of  the  excess  tax  paid  by  reason 
of  the  failure  to  deduct  such  loss  in  the  original  return.     (Art.  123.) 

The  foregoing  article  must  not  be  taken  too  literally.  No 
business  includes  every  item  of  income  and  expenses  in  closing 
its  books.  Small  items  frequently  turn  up  afterward,  and  it 
would  be  foolish  and  impracticable  to  charge  or  credit  such 
items  to  a  prior  period  and  to  prepare  amended  tax  returns. 
But  when  items  applicable  to  a  prior  period  are  substantial  in 
amount,  amended  returns  should  be  made. 

Cash  or  accrual  method  of  computing  net  income. — 

Law.    Section  350.  .... 

6.  The  word  "paid"  for  the  -purposes  of  the  deductions  and 
credits  under  this  article  means  "paid  or  accrued"  or  "paid  or  in- 
curred," and  the  terms  "paid  or  incurred"  and  "paid  or  accrued" 
shall   be    construed    according   to   the   method   of    accounting   upon 


8Reg.  45,  Art.  ill. 
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the  basis  of  which  the  net  income  is  computed,  under  this  aritcle. 
The  term  "received"  for  the  purpose  of  the  computation  of.  net 
income  under  •  this  article,  means  "received  or  accrued"  and  the 
•term  "received  or  accrued"  shall  be  construed  according  to  the  method 
of  accounting  upon  the  basis  of  which  the  net  income  is  computed 
under  this  article 

The  last  sentence  of  the  above  paragraph  does  not  appear 
in  the  federal  law,  but  it  applies  the  principle  found  in  the 
first  paragraph,  which  is  identical  with  the  federal  law.9 

Changing  from  cash  to  accrual  basis. — The  state  re- 
quirements for  changing  from  a  cash  to  an  accrual  basis  are 
identical  with  the  federal,  excepting  that  in  addition  the  tax- 
payer must  file  with  the  state  a  copy  of  the  consent  of  the 
Commissioner  of  Internal  Revenue.  It  appears  that  a  change 
in  method  will  be  permitted  by  the  state  only  when  permission 
to  change  the  basis  of  the  federal  return  has  been  obtained. 

Regulation A  taxpayer  who  changes  the  method  of  ac- 
counting employed  in  keeping  his  books  for  I  the  taxable  year  1920 
or  thereafter,  shall  before  computing  his  income  upon  such  new  basis 
for  purposes  of  taxation  secure  the  consent  of  the  Comptroller.  Ap- 
plication for  permission  to  change  the  basis  of  the  return  shall  be 
made  at  least  30  days  in  advance  of  the  date  of  filing  return  and  shall 
be  accompanied  by  a  statement  specifying  the  classes  of  items  dif- 
ferently treated  under  the  two  systems  and  all  amounts  which  would 
be  duplicated  or  entirely  omitted  as  a  result  of  the  proposed  change. 
A  taxpayer  subject  to  Federal  tax  shall  file  with  his  application  a 
copy  of  the  consent  of  the  Commissioner  of  Internal  Revenue,  to 
change  the  basis  of  the  return  for  Federal  tax  purposes.  The  re- 
quirement of  notice  to  the  Comptroller  will  be  modified  in  such 
cases  with  respect  to  time,  and  where  a  change  is  authorized,  it  will 
be  made  effective  at  the  same  date  as  that  authorized  by  the  Com- 
missioner of  Internal  Revenue.     (Art.  13.) 

"Constructive"  receipt. — 

Regulation.  Income  which  is  credited  to  the  account  of  or  set 
apart  for  a  taxpayer  and  which  may  be  drawn  upon  by  him  at  any 
time  is  subject  to  tax  for  the  year  during  which  so  credited  or  set 
apart  (unless  previously  accrued  by  the  taxpayer  and  included  in  his 
return  of  income),  although  not  then  actually  reduced  to  possession. 
To  constitute  receipt  in  such  a  case  the  income  must  be  credited  to 


"Federal   law,   section  200. 
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the  taxpayer  without  any  substantial  limitation  or  restriction  as 
to  the  time  or  manner  of  payment  or  condition  upon  which  payment 
is  to  be  made.  A  book  entry,  if  made,  should  indicate  an  absolute 
transfer  from  one  account  to  another.  If  the  income  is  not  credited,- 
but  is  set  apart,  such  income  must  be  unqualifiedly  subject  to  the 
demand  of  the  taxpayer.  For  example,  where  a  corporation  contin- 
gently credits  its  employees  with  bonus  stock,  but  the  stock  is  not 
available  to  such  employees  until  the  termination  of  five  years  of  em- 
ployment, the  mere  crediting  on  the  books  of  the  corporation  does 
not  constitute  receipt.  The  distinction  between  receipt  and  accrual 
must  be  kept  in  mind.  Income  may  accrue  to  the  taxpayer  and  yet 
not  be  subject  to  his  demand  or  capable  of  being  drawn  on  or  against 
by  him.     (Art.  45.) 

Taxation  of  uncollected  interest  coupons  and  divi- 
dend cheques.- — -The  following  is  identical  with  the  federal 
ruling,10  excepting  that  under  the  state  law  profits  earned  by 
personal  service  corporations,  not  distributed  as  dividends,  are 
not  considered  as  "constructively"  received  by  the  stockholders, 
as  is  the  case  under  the  federal  law.  The  earnings  of  partner- 
ships, however,  are  so  considered,  whether  they  are  distrib- 
uted or  not.11 

Regulation.  Where  interest  coupons  have  matured,  but  have 
not  been  cashed,  such  interest,  though  not  collected  when  due 
and  payable,  is  nevertheless  available  to  the  taxpayer  and  should 
therefore  be  included  in  his  gross  income  for  the  year  during  which 
the  coupons  matured  unless  the  debtor  be  in  default.  This  is  so 
although  the  coupons  are  exchanged  for  other  property  instead  of 
eventually  being  cashed.  Dividends  on  corporate  stock  are  subject 
to  tax  in  the  year  in  which  made  payable,  although  not  yet  collected 
by  the  stockholder.  The  distributive  share  of  the  profits  of  a  partner 
in  a  partnership  is  regarded  as  received  at  the  close  of  the  partner- 
ship's fiscal  year Interest  credited  on  savings  bank  deposits, 

even  though  the  bank  nominally  has  a  rule,  seldom  or  never  enforced, 
that  it  may  require  a  stipulated  number  of  days'  notice  in  advance 
of  cashing  depositors'  checks,  is  income  to  the  depositor  when  cred- 
ited  (Art.  46.) 

It  may  be  that  taxpayers  in  good  faith  will  depart  some- 
what from  the  foregoing  regulation.    It  is  probable,  however, 


"Reg.  45,  Art.  54. 
uSee  Chapter  XVI. 


INCOME  IN  GENERAL  AND  FROM  BUSINESS  155 

that  a  substantial  rather  than  a  literal  observance  will  be  suffi- 
cient. Taxpayers  who  keep  their  books  on  a  cash  basis  would 
have  difficulty  from  year  to  year  if  they  attempted  to  include 
dividends  on  the  dates  when  payable  by  the  corporations  in- 
stead of  the  dates  of  receipt  by  the  taxpayers.  On  January  2, 
a  taxpayer  will  receive  in  the  same  mail  dividends  payable  De- 
cember 31,  and  others  payable  January  2.  It  would  be  confus- 
ing and  an  unnecessary  hardship  to  require  the  taxpayer  to 
ascertain  the  dates  upon  which  dividends  were  payable.  It 
would  be  a  sufficient  compliance  with  the  law  to  prepare 
returns  from  one's  cheque-book. 

Foreign  exchange. — 

Rate  of  exchange  on  income  accruing  abroad. — The 
state  has  adopted  the  same  method  as  that  described  in  the 
federal  rulings,  prescribing  the  use  of  the  rate  current  at  the 
date  of  the  transaction.12 

Ruling.  In  reply  to  your  recent  verbal  inquiry,  you  are  advised 
that  in  the  case  of  a  resident  taxpayer  who  has  accruing  to  him  from 
time  to  time  income  from  foreign  countries,  such  taxpayer  should 
return  such  item  of  income  at  the  rate  of  exchange  prevailing  on  the 
date  it  is  credited  to  his  account  abroad.  All  former  rulings  to  the 
contrary  in  such  cases  are  hereby  superseded.  (Official  ruling  au- 
thorized for  publication,  signed  by  James  A.  Wendell,  Comptroller, 
by  Mark  Graves,  Director,  Income  Tax  Bureau,  and  dated  January 
26,  1921.) 

Foreign  branches. — The  above  ruling  applies  to  isolated 
transactions.  When  an  individual  or  a  partnership  has 
branches  abroad,  presumably  the  state  will  follow  the  Federal 
practice  and  permit  the  inventorying  of  current  assets  and 
current  liabilities  at  the  close  of  the  taxable  year  based  on  the 
fate  of  exchange  in  force  on  the  closing  date. 


"[Former  Procedure]  The  state  formerly  prescribed  the  use  of  the 
"rate  of  exchange  prevailing  at  the  time  of  the  actual  receipt  in  this 
country"  (official  ruling,  dated  December  30,  1919),  but  the  inconsistency 
of  this  ruling  with  the  state's  doctrine  of  "constructive  receipt"  would  not 
permit  it  to  stand. 
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Income  from  Business 

As  heretofore  stated,  the  term  "business  income"  is  broad    •$**■ 
enough  to  include  more  sources  of  revenue  than  are  consid- 
ered in  this  chapter.    The  following  discussion  is  limited  to  the 
specific  classes  of  income  indicated  by  the  subject  headings. 

Law.    Section  359.    The  term  "gross  income": 

1.  Includes  gains,  profits  and  income  derived  from  ....  trades, 
businesses,  commerce,  or  sales,  or  dealings  in  property,  whether  real 
or  personal,  growing  out  of  the  ownership  or  use  of  or  interest  in  such 
property;  .... 

"Gross  income  from  business"  defined. — 

Regulation.  In  the  case  of  a  manufacturing,  merchandising  or 
mining  business  ''gross  income"  means  the  total  sales,  less  the  cost 
of  goods  sold,  plus  any  income  from  investments  and  from  incidental 
or  outside  operations  or  sources.  In  determining  the  gross  income 
subtractions  should  not  be  made  for  depreciation,  depletion,  selling 
expenses  or  losses,  or  for  items  not  ordinarily  used  in  computing  the 
cost  of  goods  sold.13  .  .  .      (Art.  28.) 

Business  need  not  be  lawful. — Gains  from  gambling  or 
speculation,  while  not  specifically  mentioned,  come  within  the 
meaning  of  the  words  "any  business  carried  on  for  profit." 

Computation  of  business  income  of  contractors. — 

Regulation.  Persons  engaged  in  contracting  operations,  who 
have  uncompleted  contracts,  in  some  cases  perhaps  running  for  periods 
of  several  years,  will  be  allowed  to  prepare  their  returns  so  that  the 
gross  income  will  be  arrived  at  on  the  basis  of  completed  work; 
that  is,  on  jobs  which  have  been  finally  completed  any  and  all  moneys 
received  in  payment  will  be  returned  as  income  for  the  year  in  which 
the  work  was  completed.  If  the  gross  income  is  arrived  at  by  this 
method,  the  deduction  from  gross  income  should  be  limited  to  the 
expenditures  made  on  account  of  such  completed  contracts.  In 
arriving  at  the  gross  income  by  this  method  the  receipts  and  expen- 
ditures relating  to  jobs  commenced  prior  to  1919  must  be  included 
if  completed  in  1919  or  subsequent  years.  Or  the  percentage  of 
profit  from  the  contract  may  be  estimated  on  the  basis  of  percentage 

"The  use  of  recognized  accounting  methods  is  permitted,  and  the  tax- 
payer's method  of  accounting  need  not  be  changed  in  order  to  ascertain 
items  of  "gross  income." 
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of  completion,  in  which  case  the  income  to  be  returned  each  year 
during  the  performance  of  the  contract  will  be  computed  upon  the 
basis,  of  the  expenses  incurred  on  such  contract  during  the  year; 
that  is  to  say,  if. one-half  of  the  estimated  expenses  necessary. to  the 
full  performance  of  the  contract  are  incurred  during  one  year,  one- 
half  of  the  gross  contract  price  should  be  returned  as  income  for 
that  year.  Upon  the  completion  of  a  contract  if  it  is  found  that  as 
a  result  of  such  estimate  or  apportionment  the  income  of  any  year 
or  years  has  been  overstated  or  understated,  the  taxpayer  should  file 
amended  returns  for  such  year  or  years.     (Art.  29.) 

The  requirement  in  the  above  regulation  that  "receipts  and 
expenditures  relating  to  jobs  commenced  prior  to  19 19  must 
be  included  in  19 19"  is  correct  only  so  far  as  a  complete 
detailed  statement  of  each  open  contract  on  January  1,  1919, 
may  be  necessary  in  order  to  compute  the  profit  or  loss  accrued 
to  that  date.  The  law  does  not  attempt  to  tax  profits  accrued 
prior  to  January  1,  1919. 

Reserve  for  discounts. — It  is  the  practice  of  the  federal 
government  to  allow  discounts  actually  taken  in  a  succeeding 
year  before  the  return  is  filed,  and  the  following  regulation, 
which  is  similar  to  the  federal  ruling,  confirms  the  practice  of 
deducting  the  amount  added  to  a  reserve,  which  is  a  real  lia- 
bility. 

Regulation.  If  a  taxpayer  computes  his  income  upon  the  basis 
of  valuing  his  notes  or  accounts  receivable  at  their  fair  market  value 
when  received,  which  may  be  less  than  their  face  value,  the  amount 
deductible  for  bad  debts  in  any  such  case  is  limited  to  such  original 
valuation.      (Art.   161.) 

Inventories 

The  state  law  not  only  employs  the  same  language  as  the 

federal  law14  in  prescribing  the  use  of  inventories,  but  it  also 

provides  specifically  for  conforming  to  the  methods  of  the 

federal  government. 

Law.  Section  356.  Whenever  in  the  opinion  of  the  comptroller 
the  use  of  inventories  is  necessary  in  order  clearly  to  determine  the 


"Federal  law,  section  203. 
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income  of  any  taxpayer,  inventories  shall  be  taken  by  such  taxpayer 
upon  such  basis  as  the  comptroller  may  prescribe,  conforming  as 
nearly  as  may  be  to  the  best  accounting  practice  in  the  trade  or  busi- 
ness and  most  clearly  reflecting  the  income,  and  conforming  so  far 
as  may  be  to  the  forms  and  methods  prescribed  by  the  United  States 
commissioner  of  internal  revenue  under  the  act  of  congress  known 
as  the  revenue  act  of  nineteen  hundred  and  eighteen. 

When  stocks  of  goods  are  maintained,  an  inventory  should 
be  taken  to  determine  profit  or  loss. 

Regulation.  In  order  to  reflect  the  net  income  correctly,  inven- 
tories at  the  beginning  and  ending  of  each  year  are  necessary  in  every 
case  in  which  the  production,  purchase  or  sale  of  merchandise  is  an 
income-producing  factor (Art.  216.) 

Inventories  at  January  1,  1919,  should  have  been  adjusted. 

— The  rule  of  "cost  or  market  whichever  is  the  lower,"  which 
governs  the  valuation  of  inventories,  is  applicable  to  going 
businesses  and  is  adapted  to  conservative  rather  than  to  exact 
methods. 

The  law  became  effective  January  1,  1919,  and  clearly 
provides  that  all  losses  or  profits  thereafter  shall  be  computed 
by  taking  as  a  basis  the  fair  value  of  property  at  January  1, 
19 19.15  Inventories  taken  at  cost  December  31,  1918,  when 
cost  was  less  than  market,  should  have  been  adjusted  to  mar- 
ket for  state  tax  purposes.  Inventories  taken  at  market  re- 
quired no  adjustment.  Inventories  which  were  taken  at  cost 
December  31,  1918,  irrespective  of  market,  also  should  have 
been  adjusted. 

It  is  believed  that  a  compliance  with  the  law  in  most  cases 
will  result  in  a  saving  of  taxes,  because  very  few  inventories 
at  December  31,  1918,  were  taken  above  the  prevailing  mar- 
ket values. 

What  "inventory"  includes. — 

Regulation The  inventory  should  include  raw  materials 

and  supplies  on  hand  that  have  been  acquired  for  sale,  consumption 


"Section  353. 
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or  use  in  productive  processes,  together  with  all  finished  or  partly 
finished  goods (Art.  216.) 

If  a  book  inventory  is  trustworthy  and  the  entire  stock  is 
verified  in  whole  or  in  part  at  various  times  during  the  year, 
such  inventory  may  be  used  instead  of  a  physical  inventory, 
but  a  mere  estimate  is  not  permissible. 

Basis  of  inventory  valuations. — 

Regulation.  Inventories  should  be  valued  at  (a)  cost  or  (b) 
cost  or  market,  as  defined  in  article  219  as  amended,  whichever  is 
lower.  Whichever  basis  is  adopted  must  be  applied  consistently  to 
the  entire  inventory.  A  taxpayer  may,  regardless  of  his  past  practice, 
adopt  the  basis  of  "cost  or  market  whichever  is  lower"  for  his 
1920  inventory,  provided  a  disclosure  of  the  fact  and  that  it  rep- 
resents a  change  are  made  in  the  return.  Thereafter  changes  can 
be  made  only  after  permission  is  secured  from  the  Comptroller. 
Inventories  should  be  recorded  in  a  legible  manner,  properly  com- 
puted and  summarized,  and  should  be  preserved  as  part  of  the 
accounting  records  of  the  taxpayer.  Goods  taken  in  the  inven- 
tory which  have  been  so  intermingled  that  they  cannot  be  identified 
with  specific  invoiees,  will  be  deemed  to  be  the  goods  most  recently 
purchased.     (Art.  217,  revised  January  11,  1921.) 

Recognizing  the  abnormal  conditions  at  the  close  of  1920, 
when  the  market  value  of  nearly  all  commodities  was  falling, 
in  contrast  to  the  conditions  at  the  end  of  1919,  when  prices 
were  rising  to  abnormal  heights,  the  state  followed  the  action 
of  the  federal  authorities  in  permitting  the  use  of  "cost  or 
market,  whichever  is  lower,"  instead  of  "cost"  in  pricing  in- 
ventories at  the  end  of  1920,  regardless  of  the  taxpayer's  prior 
practice.16 

Inventories  at  cost. — 

Regulation.    Cost  means : 

(1)  In  the  case  of  merchandise  purchased,  the  invoice  price  less 
trade  or  other  discounts  except  strictly  cash  discounts  approxima- 
ting a  fair  interest  rate,  which  may  be  deducted  or  not  at  the  option 
of  the  taxpayer  provided  a  consistent  course  is  followed.     To  this 


"Reg.  45,  Art.  1582,  was  amended  December  30,   1920,  and  reads  the 
same  as  the  revised  state  regulation  (article  217)  quoted  above. 
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net  invoice  price  should  be  added  transportation  or  other  necessary 
charges  incurred  in  acquiring  possession  of  the  goods. 

(2)  In  the  case  of  merchandise  produced  by  the  taxpayer, 
(a)  the  cost  of  raw  materials  and  supplies  entering  into  or  consumed 
in  connection  with  the  product,  (b)  expenditures  for  direct  labor, 
(c)  indirect  expenses  incident  to  and  necessary  for  the  production 
of  the  particular  article,  including  in  such  indirect  expenses  a  reason- 
able proportion  of  management  expenses,  but  not  including  any 
cost  of  selling  or  return  on  capital  whether  by  way  of  interest 
or  profit.  In  any  industry  in  which  the  usual  rules  for  computation 
of  cost  of  production  are  inapplicable,  costs  may  be  approximated 
upon  such  basis  as  may  be  reasonable  and  in  conformity  with  estab- 
lished trade  practice  in  the  particular  industry.     (Art.  218.) 

Average  cost  and  other  methods. — The  federal  au- 
thorities have  permitted  in  certain  industries  (tobacco  and 
lumber)17  an  average  cost  method,  as  representing  the  practice 
peculiar  to  those  industries.  Farmers  have  been  permitted  the 
use  of  the  "farm  price"  method  (market  price,  less  cost  of 
marketing),  and  retail  drygoods  dealers  the  "retail"  method, 
which  is  described  as  a  "cost"  method.  The  state  rulings  are 
silent  on  these  special  methods,  but  the  state  presumably  will 
follow  the  federal  practice. 

Inventories  at  market. — 

Regulation.  Under  ordinary  circumstances  "market"  means  the 
current  bid  price  prevailing  at  the  date  of  the  inventory  for  the 
particular  merchandise  in  the  volume  in  which  ordinarily  purchased 
by  the  taxpayer.  This  method  of  valuation  is  applicable  in  the  cases 
(a)  of  goods  purchased  and  on  hand,  (b)  of  basic  elements  of  cost 
(materials,  labor  and  burden)  in  goods  in  process  of  manufacture, 
and  (c)  of  finished  goods  on  hand;  exclusive,  however,  of  goods  on 
hand  or  in  process  of  manufacture  for  delivery  upon  firm  sale  con- 
tracts at  fixed  prices  entered  into  before  the  date  of  the  inventory, 
which  goods  must  be  inventoried  at  cost.  Where  no  open  market 
quotations  are  available,  the  taxpayer  must  use  such  evidence  of 
a  fair  market  price  at  the  date  or  dates  nearest  the  inventory  as 
may  be  available,  such  as  specific  transactions  in  reasonable  vol- 
ume entered  into  in  good  faith,  or  compensation  paid  for  can- 
cellation of  contracts  for  purchase  commitments.  Where,  owing 
to  abnormal  conditions,  the  taxpayer  has  regularly  sold  such  mer- 

"See  Income  Tax  Procedure,  1921,  page  345. 
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chandise  at  prices  lower  than  the  current  bid  prices  as  above  de- 
fined, the  inventory  may  be  valued  at  such  prices,  and  the  cor- 
rectness of  such  prices  will  be  determined  by  reference  to  the  actual 
sales  of  the  taxpayer  for  a  reasonable  period  before  and  after  the 
date  of  the  inventory.  Prices  which  vary  materially  from  the  actual 
prices  so  ascertained  will  not  be  accepted  as  reflecting  the  mar- 
ket and  the  penalties  prescribed  for  filing  false  and  fraudulent 
returns  may  be  asserted.  Goods  in  process  of  manufacture  may 
be  valued  for  purposes  of  the  inventory  on  the  lowest  of  the  fol- 
lowing bases :  ( I )  the  replacement  or  reproduction  cost  prevailing 
at  the  date  of  the  inventory;  or  (2)  the  proper  proportionate  part 
of  the  actual  finished  cost;  or,  under  abnormal  conditions,  (3)  the 
proper  proportionate  part  of  the  sales  price  for  the  finished  prod- 
uct, account  being  taken  in  all  cases  of  the  proportionate  part  of 
the  total  cost  of  basic  elements  (materials?  labor  and  burden)  rep- 
resented in  such  goods  in  process  of  manufacture  at  the  stages 
at  which  they  are  found  on  the  date  of  the  inventory.  The  in- 
ventories of  taxpayers  on  whatever  basis  taken  will  be  subject  to 
investigation  by  the  Comptroller,  and  the  taxpayer  must  satisfy 
the  Comptroller  of  the  correctness  of  the  prices  adopted,  and  must  be 
prepared  to  show  both  the  cost  and  the  market  price  of  each  article 
included  in  the  inventory.     (Art.  219,  revised  January  11,  1921.) 

The  foregoing  regulations  in  recognizing  abnormal  con- 
ditions throw  a  considerable  amount  of  responsibility  on  the 
good  judgment  and  good  faith  of  the  taxpayer. 

It  may  be  noted  that  article  219  rules  that  market  "means 
the  current  bid  price  prevailing  at  the  date  of  the  inventory." 
Later  on,  however,  in  the  same  article  it  is  recognized  that 
abnormal  conditions  prevent  the  usual  procedure  regarding 
the  determination  of  market  prices.  Generally  speaking,  an 
inventory  based  on  current  bid  prices  would  enable  most  in- 
ventories taken  on  December  31,  1920,  to  be  priced  very  low, 
as  in  many  commodities  the  bid  prices  were  based  on  over- 
stocks.18 The  definition  in  the  regulations,  therefore,  should 
not  be  taken  literally  by  the  taxpayer,  but  should  be  read  with 
the  context. 

Many  users  of  steel  products  had  placed  large  orders  for 
steel  when  the  general  price  decline  came.     The  demand  for 


MFor  statement  of  the  Commissioner  regarding  inflated  prices  of  the 
war  period,  see  Income  Tax  Proceedure,  ioiq,  pages  1088  and  1089  (Supp.). 
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their  finished  product  vanished  overnight,  particularly  in  the 
automobile  industry,  yet  the  price  of  forgings  and  other  raw 
material  showed  no  decline  because  the  steel  mills  had  large 
accumulated  orders  on  their  books.  Using  the  "current  bid 
price  prevailing  at  the  date  of  the  inventory"  would  compel 
these  manufacturers  to  pay  taxes  at  the  high  rate  on  these 
enormous  inventories  which  they  probably  will  not  be  able  to 
liquidate  even  by  the  end  of  next  year. 

In  connection  with  an  interpretation  of  the  terms  ( I )  cost, 
(2)  cost  or  market,  whichever  is  lower,  questions  have  arisen 
as  to  whether  or  not  certain  items  in  an  inventory  may  be 
priced  at  cost  (which  is  less  than  market)  and  other  items  of 
exactly  the  same  kind,  which  cost  more,  may  be  reduced  to 
market.  For  illustration,  certain  lots  of  pig  iron  may  have 
cost  $20  a  ton.  Other  lots  may  have  cost  $25,  and  additional 
lots  may  have  cost  $30.  When  inventory  is  taken  the  market 
price  is  $25.  When  the  lots  can  be  readily  identified,  the  first 
lot  should  be  kept  at  cost,  viz.,  $20  a  ton;  the  second  lot  should 
be  kept  at  market,  viz.,  $25  a  ton;  and  the  third  lot  should  be 
marked  down  to  market,  viz.,  $25  a  ton. 

Article  217  still  implies  that  in  the  same  inventory  some 
items  may  be  taken  at  cost  and  some  (when  the  market  has 
dropped)  at  less  than  cost.  No  other  method  would  properly 
interpret  the  term  "cost  or  market  whichever  is  lower"  nor 
conform  to  good  accounting  practice. 

There  seems  to  have  been  some  confusion  in  the  minds  of 
taxpayers  as  to  the  practical  application  of  the  "cost  or  market 
whichever  is  lower"  method.  Ordinarily  it  is  not  feasible  to 
segregate  or  identify  the  various  lots  which  were  sold  or  still 
remained  in  stock.  To  do  so  involves  a  minute  segregation 
of  accounts,  such  as  is  found  in  a  comprehensive  cost  system. 
In  the  ordinary  course  the  stock  purchased  first  must  be  as- 
sumed to  be  the  stock  sold  first,  and  the  stock  to  be  inventoried 
would  be  that  last  purchased.  The  cost  of  these  last  lots  is 
compared  with  the  market  price,  and  the  lower  of  the  two  is 
taken. 
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Are  the  inventory  regulations  in  accord  with  accounting 
procedure? — The  regulations  quoted  above  are  in  accord  with 
sound  commercial  practice,  assuming  that  "market  price" 
will  be  construed  to  mean  a  fair  and  reasonable  price. 

Inventories  should  be  valued  at  "cost  or  market,  which- 
ever is  the  lower,"  except  when  trade  conditions  or  long- 
continued  custom  call  for  a  still  lower  basis.  "Market"  means 
in  effect  the  replacement  cost  of  the  goods  at  the  date  of  the 
inventory,  but  subject  to  the  desirability  of  replacing  and  the 
possibility  of  replacing  at  a  lower  price  at  a  later  date.  Ap- 
parent market  prices  may  not  be  true  market  prices.  This 
is  particularly  the  case  in  a  falling  market,  but  may  be  equally 
true  when  a  rising  market  indicates  speculative  prices  aris- 
ing from  shortages  (which  may  be  temporary).  In  such 
cases  goods  purchased  at  the  speculative  prices  may  appear  at 
inventory  time  to  be  worth  cost  and  the  apparent  market  price 
may  be  even  higher,  but  a  conservative  concern  would  hesitate 
before  recognizing  such  values  as  real.  Therefore,  no  matter 
how  staple  or  salable  the  goods  may  be,  if  the  market  price 
has  declined  the  inventory  should  be  reduced  to  correspond. 
For  many  other  reasons  merchandise  may  have  to  be  inven- 
toried below  cost :  overstock ;  damage  or  deterioration ;  changes 
in  styles  and  shapes;  obsolescence — going  out  of  date;  sizes 
and  qualities  seldom  used;  broken  lots,  etc.19 

Portions  of  inventories  usually  priced  at  less  than  either 
cost  or  market. — In  some  cases  it  will  be  necessary  to  continue 
to  price  portions  of  an  inventory  at  less  than  either  cost  or 
market.  Businesses  such  as  those  of  agricultural  implement 
and  automobile  manufacturers  frequently  find  that  they  have 
on  hand  large  stocks  of  spare  parts  which  are  not  worth  cost 
or  the  nominal  market. 

As  a  matter  of  fact,  small  quantities  may  be  selling  freely 


lsFor  full  discussion  of  factors  which  influence  inventory  valuations, 
see  Auditing,  Theory  mid  Practice  (2nd  edition),  by  R.  H.  Montgomery, 
pages  84-95. 
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and  at  a  very  high  rate  of  profit.  But  inventories  must  not 
be  taken  on  the  supposition  that  an  entire  stock  is  worth  as 
much  proportionately  as  a  small  part.  A  hatter  might  have 
in  stock  ioo  perfectly  good  hats.  He  might  sell  50  of  them 
at  a  good  profit.  If  he  then  took  stock  and,  from  experience, 
knew  that  the  most  the  future  market  would  absorb  would 
be  40,  ordinary  business  practice  would  require  him  to  inven- 
tory 40  at  cost  or  market,  whichever  was  the  lower,  or  50 
at  the  same  aggregate  price,  but  at  a.  less  unit  price.  This  is 
not  a  departure  from  but  is  an  adherence  to  the  principle  of 
inventory  valuation  which  conforms  "to  the  best  accounting 
practice."  Future  demand  is  one  of  the  controlling  factors 
in  the  determination  of  market  prices. 

Obsolete  stock  may  be  written  down  or  off. — The  prin- 
ciple of  cost  or  market,  when  applied  to  inventory  items 
which  have  become  obsolete  or  nearly  so,  is  feasible.  If 
there  were  a  reasonable  demand  for  >the  items  they  would 
not  be  classed  as  obsolete.  If  the  demand  has  definitely  fallen 
off  or  has  ceased,  the  market  value  has  correspondingly  de- 
clined and  such  stock  may,  in  accordance  with  the  principle, 
be  written  down  to  its  market  value  or  marked  off  entirely 
if  it  has  no  market  value. 

In  many  branches  of  industry,  notably  automobile  manu- 
facture, new  designs  have  rendered  obsolete  much  of  the 
finished  goods  carried  in  the  inventory.  When  this  is  known 
before  the  end  of  the  year,  the  obsolescence  is  certainly  definite 
and  should  be  reflected  in  the  inventory  values. 

Market  value  of  goods  in  process  and  finished  goods. — 
One  of  the  most  difficult  problems  of  manufacturers  arises 
from  work  in  process  and  finished  goods. 

This  question  is  of  major  importance  in  a  time  of  demoral- 
ized markets,  such  as  confronted  so  many  industries  at  the 
close  of  1920. 

The  following  comparison  illustrates  the  problem : 
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Finished  Goods 

Replacement  Cost, 
Actual  Cost  i.  e.,  Actual  Market 

Material  $100  $  50 

Labor  200  120 

Overhead 200  200 

Totals   $500  $370 

This  assumes  that "  material  has  declined  50  per  cent  and 
labor  40  per  cent.  Overhead  may  remain  at  the  same  figure 
or  be  changed. 

Work  in  process  should  be  valued  by  applying  the  ratios 
of  decline  thus  obtained  to  the  actual  cost  of  the  goods-in- 
process  inventory.  Different  stages  of  completion  will  require 
adjustment. 

The  federal  authorities  permit  the  foregoing  adjustment  of 
material  prices  and  also  permit  the  replacement  basis  in  labor 
and  expense  items.  The  physical  property  which  is  inventoried 
is  goods  in  process  (or  finished  goods).  If  goods  and  wages 
have  declined,  the  product  of  goods  and  wages  declines  in 
value.  An  inventory  is  not  at  "market"  unless  it  is  adjusted 
to  what  is  practically  a  replacement  basis  at  the  date  of  the 
inventory. 

In  addition  to  the  present  cost  of  replacement,  considera- 
tion should  be  given  to  the  selling  prices  in  effect  for  such 
goods,  goods  in  process  and  finished  goods  at  the  present  time. 
Such  goods  for  inventory  purposes  should  be  valued  at  not 
more  than  their  selling  value  less  shipping  or  other  costs  yet  to 
be  incurred. 

The  selling  price  of  goods  is  a  measure  of  the  demand  for 
them  and  a  supplemental  indication  of  their  present  market 
value,  even  when  market  value  is  considered  from  a  replace- 
ment rather  than  a  sales  point  of  view. 

Goods  sold  for  future  delivery. — Article  21920  provides 
that  goods  sold  for  delivery  at  fixed  prices  entered  into  before 


:°See  page  160. 
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and  on  hand  at  date  of  inventory  must  be  inventoried  at  cost. 
If  sold  at  prices  which  yield  a  normal  profit  the  requirement 
is  sound,  provided,  however,  that  there  is  no  possibility  of 
cancellation  and  that  the  credit  of  the  buyer  is  beyond 
question. 

When  goods  for  future  delivery  have  been  sold  at  a  loss 
they  should  be  inventoried  at  market,  as  if  they  had  not  been 
sold. 

The  following  authoritative  statement  has  been  made  pub- 
lic by  the  American  Institute  of  Accountants  :21 

The  treatment  of  inventories  by  companies  having  contracts  for 
sale  of  goods  at  prices  yielding  a  profit  above  cost  was  considered. 
It  was  agreed  that  where  goods  have  been  bought  specifically  for  such 
contracts,  they  should  be  taken  at  cost  even  if  that  be  higher  than 
market,  both  for  general  accounting  and  tax  purposes.  This  should 
apply  only  if  the  contracts  are  enforceable  contracts  with  responsible 
people — not  in  cases  where  enforcement  would  involve  such  risk  of 
a  bad  debt  as  to  be  unwise.  It  was  recognized  that  the  question  as 
to  applying  goods  on  hand  to  such  contracts  where  they  were  not 
earmarked  was  difficult,  and  the  firm  (of  accountants)  should  not  be 
disposed  to  question  any  reasonable  course  adopted  by  any  client  in 
this  matter. 

Goods  purchased  but  not  delivered. — 

Regulation.  .  .  Title  to  the  merchandise  included  in  the  in- 
ventory should  be  vested  in  the  taxpayer  and  goods  merely  ordered 
for  future  delivery  and  for  which  no  transfer  of  title  has  been 
effected  should  be  excluded.  The  inventory  should  include  merchan- 
dise sold  only  if  title  has  not  passed  to  the  purchaser;  but  if  title 
has  passed  to  the  purchaser  and  such  goods  have  been  included 
in  the  sales  of  the  taxable  year,  they  should  not  be  taken  in  the 
inventory.  It  should  also  include  merchandise  purchased,  although 
not  actually  received,  to  which  title  has  passed  to  the  purchaser. 
In  this  regard  care  should  be  exercised  to  take  into  the  accounts 
all  invoices  or  other  charges  in  respect  of  merchandise  properly 
included  in  the  inventory,  but  which  is  in  transit  or  for  other  reasons 
has  not  been  reduced  to  physical  possession.     (Art.  216.) 

The  foregoing  ruling  properly  permits  taxpayers  to  in- 
ventory unshipped  goods  when  title  has  passed.    In  such  cases 

^Special  Bulletin  No.  7,  December,  1920. 
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the  sellers  of  the  goods  should  take  up  the  transactions  as 
accounts  receivable. 

Dealers  in  securities  may  use  inventory  method. — 

Regulation.  A  dealer  in  securities,  who  in  his  books  of  account 
regularly  inventories  unsold  securities  on  hand  either  (a)  at  cost 
or  (b)  at  cost  or  market  value,  whichever  is  lower,  may  make  his 
return  upon  the  basis  upon  which  his  accounts  are  kept ;  provided 
that  a  description  of  the  method  employed  shall  be  included  in  or 
attached  to  the  return,  that  all  the  securities  must  be  inventoried  by 
the  same  method,  and  that  such  metho'd  must  be  adhered  to  in  subse- 
quent years,  unless  another  be  authorized  by  the  Comptroller.  For 
the  purpose  of  this  rule  a  dealer  in  securities  is  a  merchant  of  securi- 
ties, whether  an  individual  or  partnership,  with  an  established  place  of 
business,  regularly  engaged  in  the  purchase  of  securities  and  their 
resale  to  customers,  that  is,  one  who  as  a  merchant  buys  securities  and 
sells  them  to  customers  with  a  view  to  the  gains  and  profits  that  may 
be  derived  therefrom.  If  such  business  is  simply  a  branch  of  the 
activities  carried  on  by  such  person,  the  securities  inventoried  as 
here  provided  may  include  only  those  held  for  purposes  of  resale 
and  not  for  investment.  Taxpayers  who  buy  and  sell  or  hold  securi- 
ties for  investment  or  speculation,  and  not  in  the  course  of  an 
established  business,  and  officers  of  corporations  and  members  of 
partnerships,  who  in  their  individual  capacities  buy  and  sell  secur- 
ities, are  not  dealers  in  securities  within  the  meaning  of  this  rule-. 
(Art.  220.) 

In  the  case  of  "short  sales"  the  federal  rulings22  do  not 
permit  the  market  value  of  the  stock  sold  short  to  be  used  as 
an  offset  to  the  sale,  i.e.,  as  an  inventory  item.  Presumably 
the  state  will  follow  the  same  procedure.  The  question  is  a 
debatable  one  and  there  is  much  to  be  said  in  favor  of  dealers' 
inventorying  "short"  .sales  as  well  as  stocks  or  other  property 
purchased. 

Inventories  of  dealers  in  securities  at  January  i, 

1919.— 

Ruling.  Answering  your  inquiry  of  February  27th,  you  are  ad- 
vised that  a  dealer  in  securities  is  required  to  value  inventories  taken 
on  January  1st,  1919,  at  their  fair  market  value  as  of  that  date.  Sub- 
sequent inventories  made,  however,  may  be  taken   in   either  of   the 
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following  methods:  (a)  At  cost,  or  (b)  Cost  or  market,  whichever  is 
lower. 

When  either  of  the  above  methods  is  adopted  for  the  inven- 
tory at  the  close  of  1919,  a  change  thereafter  from  such  method 
can  be  made  only  when  permission  is  given  by  the  Comptroller.23 

It  will  be  in  accordance  with  the  State  regulations  if  you  pre- 
pare your  returns  for  1919  on  the  basis  of  inventory  of  securities 
at  January  1,  1919  market  values  and  close  the  year  with  the  inven- 
tory of  securities  at  cost.     (Official  ruling,  dated  March  2,  1920.) 

The  foregoing  ruling  is  probably  sound,  because  January 
1,  1919,  inventories  were  not  subject  to  the  rules  of  going 
businesses  but  should  have  been  adjusted  to  accord  with  the 
effective  date  of  the  law.  It  is  not  believed  that  many  tax- 
payers calculated  their  inventories  for  federal  purposes  one 
way  and  for  state  purposes  another  way,  but  it  should  have 
been  done.24 

Returns  of  dealers  in  securities. — A  "dealer  in  se- 
curities" in  reporting  on  form  201  would  use  schedule  25. 
On  line  (e)  would  be  entered  the  sale  price  of  all  securities 
sold,  and  on  line  (i)  would  be  entered  the  cost  price  of  securi- 
ties purchased.  When  the  dealer  has  kept  his  books  on  the 
accrual  basis  and  has  taken  inventories,  lines  (j)  and  (1) 
should  be  used  to  record  the  inventories  at  the  beginning  and 
the  end  of  the  year.  If  it  is  not  feasible  for  a  dealer  in  securi- 
ties to  enter  the  gross  sales  price  on  line  (e),  because  his  books 
show  only  gross  profits,  he  should  then  enter  the  item  of  gross 
profits  on  line  (e)  and  not  attempt  to  set  up  the  cost  of 
securities  on  line  (i). 

Speculators  or  investors,  if  they  cannot  qualify  as  dealers 
in  securities,  even  though  they  carry  on  many  hundreds  of 
transactions,  must  report  under  schedule  27,  and  if  books  are 
not  kept  .showing  the  details  of  each  transaction,  with  profit 
or  loss,  the  Comptroller  would  be  justified  in  requiring  such 
information.  Without  such  compilation  the  taxpayer  him- 
self does  not  know  what  his  profits  or  losses  have  been. 


HThis  provision  is  extended  to  1920;  see  page  160  et  seq. 
MSee  page  158. 
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Ruling.  Yesterday  you  submitted  an  oral  inquiry,  which,  as  I 
remember  it,  was  as  follows: 

If  one  who  trades  in  stocks  and  bonds  enters  in  the  proper 
column  on  Form  201,  after  letter  "c"  of  inquiry  27,  the  loss  or 
gain  from  sales  or  exchanges  of  stocks  and  bonds,  will  that  be 
accepted  by  the  department  even  though  the  taxpayer  fail  to  enter 
the  information  called  for  after  letters  "a"  and  "b"  of  the  same 
inquiry;  that  is  (a)  sale  price  (or  fair  market  value  of  property 
received  in  exchange)  and  (b)  the  cost  (or  fair  market  value  on 
January  1,  1919,  if  acquired  prior  thereto)  ?     [Refers  to  1919  form.] 

Let  me  answer  by  saying  that  the  department  will  accept 
returns  where  only  the  resultant  gain  or  loss  is  stated,  but  the 
taxpayer  must  be  in  position  to  establish,  if  called  upon  so  to  do, 
the  sale  price  (or  fair  market  value  of  property  received  in  exchange) 
and  the  cost  (or  fair  market  value  on  January  1,  1919),  and  must 
keep  and  preserve  the  records  or  reports  from  which  the, accuracy 
of  his  return  can  be  verified.  (Official  ruling,  dated  January  14, 
1920.) 

Miscellaneous 

Income  from  sale  of  property  on  the  instalment  plan. — 

Regulation.  Dealers  in  personal  property  ordinarily  sell  either 
for  cash,  or  on  the  personal  credit  of  the  buyer,  or  on  the  installment 
plan.  Occasionally  a  fourth  type  of  sale  is  met  with,  in  which  the 
buyer  makes  an  initial  payment  of  such  a  substantial  nature  (for  ex- 
ample, a  payment  of  more  than  25  per  cent)  that  the  sale,  though 
involving  deferred  payments,  is  not  one  on  the  installment  plan.  In 
sales  on  personal  credit,  and  in  the  substantial  payment  type  just 
mentioned,  obligations  of  purchasers  are  to  be  regarded  as  the  equiv- 
alent of  cash,  but  a  different  rule  applies  to  sales  on  the  installment 
plan.  Dealers  in  personal  property  who  sell  on  the  installment  plan 
usually  adopt  one  of  four  ways  of  protecting  themselves  in  case  of 
default;  (a)  through  an  agreement  that  title  is  to  remain  in  the* 
seller  until  the  buyer  has  completely  performed  his  part  of  the  trans- 
action; (b)  by  a  form  of  contract  in  which  title  is  conveyed  to  the 
purchaser  immediately,  but  subject  to  a  lien  for  the  unpaid  portion 
of  the  purchase  price;  (c)  by  a  present  transfer  of  title  to  the  pur- 
chaser, who  at  the  same  time  executes  a  reconveyance  in  the  form  of  a 
chattel  mortgage  to  the  seller;  or  (d)  by  conveyance  to  a  trustee  pend- 
ing performance  of  the  contract  and  subject  to  its  provisions.  The 
general  purpose  and  effect  being  the  same  in  all  of  these  plans,  it  is 
desirable  that  a  uniformly  applicable  rule  be  established.  The  rule 
prescribed  is  that  in  the  sale  or  contract  for  sale  of  personal  prop- 
erty on  the  installment  plan,  whether  or  not  title  remains  in  the 
vendor  until  the  property  is  fully  paid  for,  the  income  to  he  returned 
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by  the  vendor  will  be  that  proportion  of  each  installment  payment 
which  the  gross  profit  to  be  realized  when  the  property  is  paid  for 
bears  to  the  gross  contract  price.  Such  income  may  be  ascertained 
by  taking  that  proportion  of  the  total  payments  received  in  the  tax- 
able year  from  installment  sales  (always  including  payments  received 
in  the  taxable  year  on  account  of  sales  effected  in  earlier  years  as 
well  as  those  effected  in  the  taxable  year)  which  the  gross  profit  to 
be  realized  on  the  total  installment  sales  made  during  the  taxable 
year  bears  to  the  gross  contract  price  of  all  such  sales  made  during 
the  taxable  year.  Where  a  change  is  made  to  this  method  of  com- 
puting net  income  the  taxpayer's  balance  sheet  should  be  adjusted 
conformably  as  of  the  date  when  the  change  is  effected.  If  for  any 
reason  the  vendee  defaults  in  any  of  his  installment  payments  and 
the  vendor  repossesses  the  property,  the  entire  amount  received  on 
installment  payments,  less  the  profit  already  returned,  will  be  in- 
come of  the  vendor  for  the  year  in  which  the  property  was  re- 
possessed, and  the  property  repossessed  must  be  included  in  the  in- 
ventory at  its  original  cost  to  himself,  less  proper  allowance  for 
damage  and  use,  if  any.  If  the  vendor  chooses  as  a  matter  of  con- 
sistent practice  to  treat  the  obligations  of  purchasers  as  the  equiva- 
lent of  cash,  such  a  course  is  permissible.  If  sales  during  prior 
years  contain  a  different  percentage  of  profit  than  those  of  the  taxable 
year,  or  if  for  any  other  reason,  corrections  are  required  to  produce 
a  more  accurate  result,  they  can  be  made  as  of  the  end  of  the  tax- 
able year.     (Art.  34.) 

The  above  regulation  is  identical  with  the  federal  ruling 
on  this  subject  prior  to  its  amendment  in  the  latter  part  of 
1920.  As  amended,  the  federal  ruling  makes  two  important 
changes  :25 

1.  Any  collections  applicable  to  instalment  sales  already 
reported  as  income  are  credited  to  accounts  receivable.  No 
part  of  such  items  is  used  in  computing  realized  profits  for 
the  taxable  year.    This  avoids  double  taxation. 

2.  Collections  as  made  are  segregated  to  show  the  years 
to  the  sales  of  which  they  apply.  Segregation  is  also  made 
in  the  books  for  each  year  of — 

(a)  Sales 

(b)  Gross  profit  (unrealized) 


25For  detailed  federal  rulings  and  computation  of  taxable  income,  see 
Income  Tax-  Procedure,  1921,  pages  363-370. 
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Ratio  of  (b)  for  each  year  to  (a)  for  each  year  for  which 
cash  is  collected  in  current  year  applied  to  the  collections  in 
current  year  will  give  income  to  be  reported  as  realized  profits 
of  current  year. 

Presumably  the  state  in  due  course  will  amend  article  34 
above  quoted  to  conform  to  the  federal  practice. 

Some  concerns  did  not  choose  to  report  on  the  instalment 
plan  under  the  old  federal  rulings,  which  are  similar  to  the 
present  state  rulings,  because  they  felt  that  they  would  be 
taxed  twice  on  the  same  profits,  viz.,  those  already  reported  on 
the  old  basis,  and  cash  collections  in  the  current  period  of 
accounts  the  profits  on  which  were  included  in  the  preceding 
period. 

In  permitting  instalment  houses  to  report,  in  effect,  profits 
only  as  collected,  the  Treasury  has  interpreted  the  law  with 
a  degree  of  liberality  not  extended  to  other  cases,  e.  g.,  the 
taxing  of  exchanges  of  securities  when  nothing  is  realized  in 
cash. 

Income  from  the  sale  of  real  estate  on  the  instal- 
ment PLAN. 

Regulation.  Deferred  payment  sales  of  real  estate  ordinarily 
fall  into  two  classes  when  considered  with  respect  to  the  terms  of 
sale,  as  follows : 

(1)  Installment  transactions,  in  which  the  initial  payment  is 
relatively  small  (generally  less  than  one-fourth  of  the  purchase  price) 
and  the  deferred  payments  usually  numerous  and  of  small  amount. 
They  include  (a)  sales  where  there  is  immediate  transfer  of  title 
when  a  small  initial  payment  is  made,  the  seller  being  protected  by 
a  mortgage  or  other  lien  as  to  deferred  payments,  and  (b)  agree- 
ments of  purchase  and  sale  which  contemplate  that  a  conveyance  is 
not  to  be  made  at  the  outset,  but  only  after  all  or  a  substantial 
portion  of  the  agreed  installments  have  been  paid. 

(2)  Deferred  payment  sales  not  on  the  installment  plan,  in 
which  there  is  a  substantial  initial  payment  (ordinarily  not  less  than 
one-fourth  of  the  purchase  price),  deferred  payments  being  secured 
by  a  mortgage  or  other  lien.  Such  sales  are  distinguished  from  sales 
on  the  installment  plan  by  the  substantial  character  of  the  initial 
payment  and  also  usually  by  a  relatively  small  number  of  deferred 
payments. 
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In  determining  how  these  classes  shall  be  treated  in  levying  the 
income  tax,  the  question  in  each  case  is  whether  the  income  to  be 
reported  for  taxation  shall  be  based  only  on  amounts  actually  re- 
ceived in  a  taxable  year,  or  on  the  entire  consideration  made  up  in 
part  of  agreements  to  pay  in  the  future.     (Art.  36.) 

When  obligations  of  purchasers  are  not  the  equiva- 
lent OF  CASH. 

Regulation.  In  the  two  kinds  of  transactions  included  in  class 
(1)  in  the  foregoing  article,  installment  obligations  assumed  by  the 
buyer  are  not  ordinarily  to  be  regarded  as  the  equivalent  of  cash, 
and  the  vendor  may  report  as  his  income  from  such  transactions  in 
any  year  that  proportion  of  each  payment  actually  received  in  that 
year  which  the  gross  profit  to  be  realized  when  the  property  is  paid 
for  bears  to  the  gross  contract  price.  If  the  return  is  made  on  this 
basis  and  the  vendor  repossesses  the  property  after  default  by  the 
buyer,  retaining  the  previous  payments,  the  entire  amount  of  such 
payments,  less  the  profit  previously  returned,  will  be  income  to  the 
vendor  and  will  be  so  returned  for  the  year  in  which  the  property 
was  repossessed,  and  the  property  repossessed  must  be  included  in 
the  inventory  at  its  original  cost  to  himself  (less  any  depreciation 
as  defined  in  articles  171  and  172).  If  the  taxpayer  chooses  as  a  mat- 
ter of  settled  practice  consistently  followed  to  treat  the  obligations 
of  the  purchaser  as  equivalent  to  cash  and  to  report  the  profit  derived 
from  the  entire  consideration,  cash  and  deferred  payments,  as  income 
for  the  year  when  the  sale  is  made,  this  is  permissible.  If  so  treated 
the  rule  prescribed  in  article  38  will  apply.26   (Art.  37.) 

Sale  of  real  estate  in  lots. — 

Regulation.  Where  a  tract  of  land  is  purchased  with  a  view  to 
dividing  it  into  lots  or  parcels  of  ground  to  be  sold  as  such,  the  entire 
fair  market  value  as  of  January  I,  1919,  or  the  cost,  if  acquired  sub- 
sequent to  that  date,  shall  be  equitably  apportioned  to  the  several 
lots  or  parcels  and  made  a  matter  of  record  in  the  books  of  the 
taxpayer,  to  the  end  that  any  gain  derived  from  the  sale  of  any  such 
lots  or  parcels  may  be  returned  as  income  for  the  year  in  which  the 
sale  was  made.  This  rule  contemplates  that  there  will  be  a  measure 
of  gain  or  loss  in  every  lot  or  parcel  sold,  and  not  that  the  capital 
invested  in  the  entire  tract  shall  be  extinguished  before  any  taxable 
income  shall  be  returned.  The  sale  of  each  lot  or  parcel  will  be 
treated  as  a  separate  transaction  and  the  gain  or  loss  will  be  accounted 
for  accordingly.     (Art.  35.) 


l6See  page  173. 
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When  obligations  of  purchasers  are  the  equivalent 

OF  CASH. 

Regulation.  In  class  (2)  in  article  36  the  obligations  assumed 
by  the  buyer  are  much  better  secured  because  of  the  margin  afforded 
by  the  substantial  first  payment,  and  experience  shows  that  the  greater 
number  of  such  sales  are  eventually  carried  out  according  to  their 
terms.  These  obligations  for  deferred  payments  are  therefore  to  be 
regarded  as  equivalent  to  cash,  and  the  profit  indicated  by  the  entire 
consideration  is  taxable  income  for  the  year  in  which  the  initial  pay- 
ment was  made  and  the  obligations  assumed.  If  the  buyer  defaults 
and  the  seller  regains  title  to  the  land  by  agreement  or  process  of 
law,  retaining  payments  previously  made,  he  may  deduct  from  his 
gross  income  as  a  loss  in  the  year  of  repossession  any  excess  of  the 
amount  previously  reported  as  income  over  the  amount  actually  re- 
ceived, and  must  include  such  real  estate  in  his  inventory  at  its 
original  cost  to  himself  (less  any  depreciation  as  defined  in  articles 
171  and  172).     (Art.  38.) 

If  notes  accepted  for  the  deferred  payments  cannot  readily 
be  discounted,  such  notes  are  not  the  equivalent  of  cash,  and 
the  sale  should  be  treated  as  one  on  the  deferred  payment  plan. 

Instalment  basis  not  applicable  to  isolated  trans- 
actions.— 

Regulation.  The  provisions  of  articles  34  to  38,  both  inclusive, 
are  applicable  only  to  transactions  by  taxpayers  who  regularly  deal 
in  personal  or  real  property  upon  the  installment  or  deferred  payment 
plan.  Isolated  transactions  are  not  within  the  scope  of  these  pro- 
visions."  (Art.  39.) 

The  above  is  directly  contrary  to  the  federal  ruling,27  which 
holds  that  the  instalment  method  of  reporting  profits  may  be 
used  "regardless  of  whether  the  sale  is  made  by  a  dealer  or 
other  individual."  The  reason  for  the  exclusion  of  isolated 
transactions  is  not  apparent. 

Replacement  funds. — There  is  no  provision  in  the  state 
law  or  regulations,  similar  to  that  in  the   federal  rulings,28 


"Bulletin  18-20-894;  Office  Decision  482;  see  Income  Tax  Procedure, 
1921. 

MReg.  45,  Art.  49 ;  see  Income  Tax  Procedure,  1921,  pages  374-377. 
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permitting  the  establishment  of  a  replacement  fund  when  com- 
pensation is  received  for  property  lost  through  casualty  or 
taken  under  the  right  of  eminent  domain  which  is  temporarily 
not  replaceable.  The  federal  rulings  in  such  cases  permit  the 
tax  accounting  to  be  postponed. 

Recoveries  for  damages,  patent  infringement,  bad  debts, 

etc. — 

Regulation.  Gains,  profits  and  income  are  to  be  included  in 
the  gross  income  for  the  taxable  year  in  which  they  are  received  by 
the  taxpayer,  unless  they  are  included  when  they  accrue  to  him  in 
accordance  with  the  approved  method  of  accounting  followed  by  him. 
Lands  which  are  received  as  compensation  for  services  in  one  year, 
the  title  to  which  is  disputed  and  in  a  later  year  adjudged  to  be  valid, 
constitute  income  to  the  grantee  in  the  former  year.  On  the  other 
hand,  a  person  may  sue  in  one  year  on  a  pecuniary  claim  or  for  prop- 
erty, but  money  or  property  recovered  on  a  judgment  therefor  rend- 
ered in  a  later  year  would  be  income  in  the  year  in  which  received 
assuming  that  it  would  have  been  income  in  the  earlier  year  if  then 
received.  This  is  true  of  a  recovery  for  patent  infringement.  Bad 
debts  or  accounts  charged  off  because  of  the  fact  that  they  were  de- 
termined to  be  worthless,  which  are  subsequently  recovered,  whether 
or  not  by  suit,  constitute  income  for  the  year  in  which  recovered,  re- 
gardless of  the  date  when  the  amounts  were  charged  off.     (Art.  44.) 

In  computing  damages  the  element  of  value  at  January  I, 
1919,  must  not  be  forgotten.  In  the  case  of  damages  for 
infringement  of  patents,  etc.,  it  is  quite  possible  that  suits  not 
yet  settled,  or  those  which  have  been  settled  recently,  include 
payments  which  properly  apply  to  the  period  prior  to  January 
1,  1919. 


CHAPTER  IX 

INCOME    FROM    SALES,    EXCHANGES    AND 
APPRECIATIONS 

As  this  book  deals  with  procedure  under  an  existing  law, 
it  is  unnecessary  to  discuss  the  legality  or  propriety  of  taxing 
the  gains  or  profits  arising  from  the  sale  or  exchange  of  prop- 
erty, including  the  profits  from  appreciation  of  property 
values.  The  taxation  of  profits  derived  from  trading  or  deal- 
ing in  commodities  or  securities  or  any  other  form  of  property 
has  been  discussed  in  Chapter  VIII. 

In  this  chapter  the  two  outstanding  points  of  importance 
are  the  determination  of  values  at  the  date  of  the  incidence  of 
the  tax  (January  i,  1919)  and  the  determination  of  "closed" 
transactions.  Whether  or  not  the  realization  of  gains  or 
profits  from  the  sale  of  capital  assets  or  investments  is  of  the 
nature  of  income  and  therefore  properly  taxable  under  an 
income  tax  is  an  interesting  problem  and  one  not  yet  decided 
by  our  highest  courts.  Until  the  point  is  settled,  all  gains  or 
profits  are  taxable. 

In  comparing  federal  with  state  practice  it  should  be  noted 
that  under  the  state  constitution  there  is  no  inhibition  against 
the  taxation  of  capital.  Therefore,  it  may  be  decided  by  the 
Supreme  Court  of  the  United  States  that  the  sixteenth  amend- 
ment to  the  federal  Constitution  is  not  broad  enough  to  author- 
ize Congress  to  tax  gains  realized  from  appreciation  in  value  of 
capital  assets,  and  at  the  same  time  such  gains  may  be  taxed 
by  the  state  of  New  York. 

In  other  words,  under  state  practice  the  term  "gains,  profits 
and  income"  is  probably  broad  enough  to  include  all  gains  and 
profits,  even  though  realized  from  the  sale  of  capital  assets. 
In  the  opinion  of  the  author  the  sixteenth  amendment  to  the 
federal  Constitution  also  is  broad  enough  to  justify  the  taxa- 
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tion  of  capital  gains.  From  the  viewpoint  of  equity,  there 
appears  no  good  reason  why  capital  gains  should  not  be  taxed 
so  long  as  the  method  of  taxation  is  equitable. 

The  federal  method  of  taxing  capital  gains  as  income  for 
the  year  when  realized,  even  though  the  appreciation  in  value 
may  have  been  accruing  over  a  period  of  years,  is  inequitable ; 
but  it  is  a  method  which  can  easily  be  modified.  Irrespective 
of  federal  action,  the  state  of  New  York  should  amend  the 
present  law  to  permit  the  apportionment  of  gains  over  the 
period  during  which  the  appreciation  in  value  can  properly  be 
deemed  to  have  been  accruing. 

The  taxation  of  imputed  gains  arising  from  the  exchange 
of  property  for  other  property  has  been  carried  by  the  federal 
Treasury  to  an  extreme  not  intended  by  the  federal  tax  laws — 
an  extreme  which,  in  the  opinion  of  the  author,  will  not  be 
upheld  by  the  federal  courts.  Of  course  it  is  desirable  that  the 
federal  and  state  practice  should  coincide  so  far  as  possible, 
but  when  the  federal  law  is  obviously  misinterpreted  there  is  no 
logical  reason  why  the  state  authorities  should  blindly  follow 
incorrect  interpretations. 

It  may  be  expected  that  the  state  authorities  will  exercise 
independent  judgment  and  will  endeavor  to  interpret  the  state 
law  in  the  light  of  reason  instead  of  deciding  against  the  tax- 
payer every  point  on  which  the  slightest  doubt  appears. 

Summary  of  Differences  Between  State  and  Federal 
Procedure 

Since  the  state  income  tax  law  became  effective  January 
I,  1919,  profits  from  sale  of  property  acquired  prior  to  that 
date  are  based  on  the  fair  market  value  at  January  1,  19 19. 
The  corresponding  date  for  federal  purposes  is  March  1,  191 3. 

There  is  no  inhibition  in  the  state  Constitution  against  the 
taxation  of  capital  gains,  but  a  recent  court  decision  has  held 
that  the  sixteenth  amendment  to  the  federal  Constitution  is 
not  broad  enough  to  warrant  taxing  such  gains  as  income. 

On  dissolution  of  a  corporation,  under  the  state  law,  only 
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the  excess  of  the  amount  realized  over  the  value  of  the  stocK 
at  January  1,  19 19,  is  taxable.  Under  the  federal  law,  the 
undistributed  surplus  should  first  be  distributed  as  a  dividend 
free  from  normal  tax.  Only  the  excess  of  the  balance  ovcr 
the  fair  market  value  of  the  shares  on  March  1,  1913,  is  tax- 
able.    (See  page  185.) 

The  state  regulations  hold  that  the  exchange  of  a  con- 
vertible bond  for  stock  having  a  market  value  results  in  a 
realization  of  profit  or  loss.  This  is  the  position  formerly 
held  by  the  federal  authorities,  but  this  regulation  was  amended 
in  1920  and  now  states  that  such  an  exchange  does  not  result 
in  a  realization.  The  state,  however,  has  not  yet  changed  its 
position.     (See  page  187.) 

Appreciation  in  value  of  a  gift  is  taxed  by  the  state  to 
the  donor,  the  state  holding  that  the  gift  of  property  is  such 
a  "disposition"  of  it  as  may  result  in  a  profit.  For  example,  a 
man  owned  securities  which  at  January  1,  1919,  were  worth 
$20,000.  In  December,  1920,  he  gave  them  to  his  son.  At 
that  time  the  fair  market  value  was  $25,000.  The  state  would 
tax  the  father  on  the  $5,000  appreciation  in  value.  Under 
federal  practice  no  attempt  is  made  to  tax  such  appreciation. 

Income  from  Sales  and  Exchanges  of  Securities  and  Other 

Property 

The  state  law  and  regulations  follow  in  the  main  the  fed- 
eral procedure  in  that  the  taxable  profit  is  measured  by  com- 
paring the  value  of  the  property  at  the  beginning  of  the  period, 
or  its  cost  if  acquired  after  January  1,  1919,  and  the  amount 
"received"  therefor  when  sold  for  cash  or  when  other  dis- 
position is  made  of  it. 

What  Constitutes  a  Closed  Transaction?1 

When  an  outright  sale  is  made  for  cash  no  problem  exists ; 
but  transactions  vary  by  imperceptible  degrees  from  the  out- 


'For  detailed  discussion,  see  Income   Tax  Procedure,  1920,  page  434 
et  seq. 
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right  sale  for  cash  through  various  sorts  of  trades  and  ex- 
changes to  the  transaction  in  which  the  property  is  too  indefi- 
nitely valued  to  afford  a  basis  for  claiming  that  a  "realization" 
has  been  made.  It  is  here  that  serious  problems  of  procedure 
arise.  When  is  a  sale  a  true  sale  in  the  sense  of  being  a 
closed  transaction  rather  than  merely  a  continuing  one? 

Criticism  of  the  rulings. — The  state  has  shown  a  disposi- 
tion, by  issuing  numerous  rulings  of  the  same  tenor  as  the 
federal  regulations,  to  hold  that  many  reorganizations  are 
closed  transactions  and  that  a  taxable  profit  has  been  realized. 
Even  if  securities  are  active  on  the  exchanges  the  market 
values  may  be  manipulated  or  temporary.  In  the  case  of 
reorganizations  and  exchanges,  when  there  is  a  continuing 
interest  in  what  broadly  may  be  called  the  same  property,  to 
avoid  injustice  the  tax  should  be  levied  only  on  those  persons 
who  actually  realize  on  their  securities.  Those  who  hold  and 
sell  later  should  not  be  penalized.  If  they  sell  later  at  the 
market  prices  prevailing  at  the  time  of  reorganization,  the 
same  tax  will  be  paid — unless  there  is  a  change  in  the  rate, 
and  in  that  case  the  chances  of  its  being  substantially  lower 
are  not  bright.  If  a  greater  profit  is  realized,  a  greater  tax  will 
be  paid,  and  if  a  smaller  profit  is  realized,  a  smaller  tax  will 
be  paid ;  but  this  is  as  it  should  be  and  as  the  law  intends.  Not 
until  the  moment  of  an  actual  realization  can  an  investor  know 
the  true  outcome  of  the  transaction.  Up  to  that  point  no  real 
gain,  profit  or  income  has  accrued.  Herein  lies  the  chief  diffi- 
culty in  applying  the  inventory  method  to  capital  assets,  be- 
cause all  inventory  values  are  based  upon  estimates. 

Here,  as  in  the  case  of  the  federal  tax,  it  is  suggested  that 
in  any  given  instance  the  regulations  be  temporarily  ignored 
and  consideration  be  given  to  the  question :  "Does  the  trans- 
action result  in  the  receipt  of  income?"  If  it  does  we  can 
proceed  to  determine  the  amount  of  the  income  which  has 
been  realized.    If  it  does  not,  why  bother  with  the  regulations? 

The  following  definition  of  income  by  Mr.  Justice  Pitney 
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of  the  United  States  Supreme  Court2  certainly  does  not  com- 
prehend many  of  the  so-called  gains  arising  from  exchanges 
of  property  and  securities  or  from  gifts. 

Decision.  After  examining  dictionaries  in  common  use  (Bouv. 
L.  D. ;  Standard  Diet.;  Century  Diet.),  we  find  little  to  add  to  the 
succinct  definition  adopted  in  two  cases  arising  under  the  Corporation 
Tax  Act  of  1909  (Stratton's  Independence  v.  Howbert,  231  U.  S. 
399.  4J5;  Doyle  v.  Mitchell  Bros.  Co.,  247  U.  S.  179,  185)  :  "Income 
may  be  defined  as  the  gain  derived  from  capital,  from  labor,  or  from 
both  combined,"  provided  it  be  understood  to  include  profit  gained 
through  a  sale  or  conversion  of  capital  assets,  to  which  it  was  applied 
in  the  Doyle  case   (pp.  183,  185). 

Brief  as  it  is,  it  indicates  the  characteristic  and  distinguishing 
attribute  of  income  essential  for  a  correct  solution  of  the  present  con- 
troversy. The  government,  although  basing  its  argument  upon  the 
definition  as  quoted,  placed  chief  emphasis  upon  the  word  "gain," 
which  was  extended  to  include  a  -variety  of  meanings ;  while  the 
significance  of  the  next  three  words  was  either  overlooked  or  mis- 
conceived. "Derived-from-capital,"  the  "gain-derivcd-from-capital," 
etc.  Here  we  have  the  essential  matter :  not  a  gain  accruing  to  capi- 
tal, not  a  growth  or  increment  of  value  in  the  investment,  but  a  gain, 
a  profit,  something  of  exchangeable  value  proceeding  from  the  prop- 
erty, severed  from  the  capital  however  invested  or  employed,  and 
coming  in,  being  "derived,"  that  is,  received  or  drawn  by  the  recip- 
ient (the  taxpayer)  for  his  separate  use,  benefit  and  disposal;  that 
is'  income  derived  from  property.  Nothing  else  answers  the  .descrip- 
tion. 

....  Secondly,  and  more  important  for  present  purposes,  enrich- 
ment through  increase  in  value  of  capital  investment  is  not  income 
in  any  proper  meaning  of  the  term. 

Taxpayers  are  justified  in  relying  on  the  foregoing  decis- 
ions when  determining  income  tax  liability. 

When  sales  are  made  for  cash  or  equivalent. — A  great  deal 
could  be  written  on  the  interpretation  of  the  phrase  "cash  or 
equivalent,"  but  practically  the  whole  problem  may  be  readily 
solved.  If  the  securities  or  other  property  received  consist  of 
marketable  securities,  such  as  Liberty  bonds,  corporation 
bonds  or  stocks  in  which  there  is  free  trading  in  large  lots 
on  the  New  York  or  other  prominent  exchanges,  no  reasonable 
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man  can  have  difficulty  in  deciding  on  the  exact  value  of  the 
property  received  and  reducing  it  to  a  cash  basis. 

If  the  property  received  consisted  of  unlisted  stocks  or 
bonds  or  real  estate  there  would  be  greater  difficulty,  but  in 
the  majority  of  cases  the  vendor  has  definitely  determined  the 
value  of  the  property  to  be  received.  He  has  placed  a  sales 
value  on  the  property  to  be  sold,  even  though  such  value  was 
not  disclosed  to  the  other  party  to  the  transaction,  and  it  may 
be  inferred  that  the  evidence  on  hand  is  sufficient  to  ascertain 
what  may  be  regarded  in  his  income  tax  return  as  the  equiva- 
lent of  cash. 

The  author  feels  very  strongly  that  no  tranaction  should 
be  deemed  to  be  closed  unless  there  is  an  actual  realization 
which  can  reasonably  be  looked  upon  as  the  equivalent  of 
cash.  On  the  other  hand,  it  is  only  just  to  the  government 
that  when  there  is  an  exchange  of  one  kind  of  property  for 
an  entirely  different  kind  of  property  the  recipient  should 
not  escape  the  tax  merely  because  he  refrains  from  converting 
what  he  receives  into  cash. 

Basis  when  shares  of  same  issue  are  bought  and  sold  at 
different  dates. — The  state  has  issued  a  regulation  identical 
with  the  federal  ruling3  requiring  that  sales  must  be  charged 
against  the  earliest  purchases  instead  of  an  average  cost,  when 
particular  lots  cannot  be  identified. 

Regulation.  When  shares  of  stock  in  a  corporation  are  sold 
from  lots  purchased  at  different  times  and  at  different  prices  and 
the  identity  of  the  lots  cannot  be  determined,  the  stock  sold  shall 
be  charged  against  the  earliest  purchase  of  such  stock.  The  excess 
of  the  amount  realized  on  the  sale  over  the  cost  of  the  stock,  or  its 
fair  market  value  as  of  January  I,  1919,  if  purchased  before  that 
date,  will  be  the  profit  to  be  accounted  for  as  income (Art.  31.) 

The  theory  of  this  regulation  is  wrong.  When  different 
purchases  of  the  same  issue  of  stock  are  made,  the  actual  re- 
sult is  an  average  cost.     When  a  taxpayer  buys  100  shares  of 
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a  stock  at  80  and  later  buys  100  shares  at  60,  he  owns  200 
shares  at  70  and  any  subsequent  accounting  should  be  based 
on  the  average.  There  are  difficulties  in  the  application  of  the 
average  rule  when  the  certificates  for  the  shares  can  be  iden- 
tified, because  there  may  be  an  actual  intention  on  the  part 
of  the  taxpayer  to  separate  the  transactions.  Even  here  the 
right  to  select  the  certificates  to  be  sold  is  used  by  some  tax- 
payers to  evade  the  intention  of  the  law  even  though  they 
follow  the  regulations.  A  taxpayer  holding  100  shares  of 
stock,  which  cost  him  50  and  is  freely  selling  at  100,  desires 
to  sell  but  does  not  wish  to  pay  the  tax  on  the  profit.  He 
retains  his  original  certificate  and  sells  100  shares  "short." 
He  claims  that  he  has  two  continuing  transactions  and  makes 
no  return.  In  such  cases  the  author  has  advised  that  the 
original  stock  should  be  returned  as  having  been  sold,  as  that 
is  the  way  the  transaction  would  be  recorded  in  any  accounts 
kept  according  to  recognized  accounting  principles. 

■     When  sale  is  made  on  instalment  plan  can  tax  be  deferred? 

— In  view  of  the  rulings4  applicable  to  instalment  houses,  tax- 
payers need  not  consider  that  notes  and  other  securities  re- 
ceived for  property  sold  on  instalment  basis  are  the  equivalent 
of  cash  unless  they  can  readily  be  discounted  at  a  reasonable 
rate  of  interest. 

Purchase  of  assets  by  bondholders. — It  frequently  happens 
that  bondholders,  in  order  to  protect  themselves,  purchase 
outright  the  property  represented  by  their  bonds  or  exchange 
their  bonds  for  stock  in  a  reorganized  company  which  pur- 
chases the  assets  of  the  old  corporation. 

The  author  is  of  the  opinion  that  in  such  cases,  a  closed 
transaction  usually  results,  upon  which  gain  or  loss  should  be 
computed.  The  old  stockholders  lose  their  rights  and  the 
bondholders  become  stockholders.     They  change  their  status 


'See  page  169  et  seq. 
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as  creditors  to  that  of  owners.  The  new  value  at  which  the 
property  is  taken  over  by  the  new  corporation  will  be  the 
basis  for  computing  the  profit  or  loss  on  account  of  the  ex- 
change. 

Lease  of  property  to  foreign  corporation. — In  a  recent 
case5  the  court  held  that  a  domestic  corporation  could  not  lease 
its  property  to  a  foreign  corporation  on  the  ground  that  the 
law  of  the  state  did  not  permit  such  a  lease,  but  in  the  decision 
said  that  the  purpose  to  be  accomplished  was  to  save  a  large 
sum  in  taxes  and  that  it  is  the  duty  of  the  court  in  such  cir- 
cumstances to  look  through  the  form. 

Assuming  that  the  laws  of  the  state  do  not  prohibit  the 
making  of  such  a  lease,  the  author  is  of  the  opinion  that  such 
an  arrangement  is  not  improper. 

Proceeds  of  sale  of  goodwill  are  taxable. — The  position  of 
the  state  with  regard  to  computing  profit  on  the  sale  of  good- 
will is  the  same  as  the  federal  law,  except  that  January  i, 
1919,  instead  of  March  1,  1913,  is  the  basic  date  when  the 
goodwill  was  acquired  prior  to  the  incidence  of  the  tax. 

Regulation.  Any  profit  or  loss  resulting  from  an  investment 
in  good  will  can  be  taken  only  when  the  business,  or  a  part  of  it, 
to  which  the  good  will  attaches  is  sold,  in  which  case  the  profit  or 
loss  will  be  determined  upon  the  basis  of  the  cost  of  the  assets, 
including  good  will,  or  their  fair  market  value  as  of  January  1, 
1919,  if  acquired  prior  thereto.  If  nothing  was  paid  for  good  will 
acquired  on  or  after  January  1,  1919,  no  deductible  loss  is  possible, 
although,  on  the  other  hand,  upon  the  sale  of  the  business  there 
may  be  a  profit.  It  is  immaterial  that  good  will  may  never  have 
been  carried  on  the  books  as  an  asset,  but  the  burden  of  proof  is  on 
the  taxpayer  to  establish  the  cost  or  fair  market  value  on  January  1, 
1919,  of  the  good  will  sold.     (Art.  33.) 

If  an  individual  sells  his  business  to  a  corporation  for  its 
stock  it  can  hardly  be  expected  that  the  stock  received  will  be 
worth  par  value.     Goodwill  usually  is  valued  on  a  hoped-for 

''Allen  v.  The  Francisco  Sugar  Co.,  no  Atl.  37. 
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basis.  Hopes  are  not  taxable  subjects.  If  he  sells  to  others, 
under  the  regulations  he  will  be  required  to  account  for  the  fair 
value  of  the  stock  he  receives.  If  he  incorporates  his  own 
business  he  cannot  be  charged  with  receiving  something  he 
did  not  have  before. 

Profits  on  sale  of  rights  to  subscribe  to  stock  held  to  be 
taxable. — 

Regulation The   entire   amount   realized   from  the   sale 

of  rights  to  subscribe  for  stock  by  a  stockholder  to  whom  such  rights 
are  issued,  is  income.      (Art.  31.) 

Unlike  the  federal  ruling,0  the  foregoing  limits  the  taxa- 
tion of  the  entire  proceeds  of  the  rights  to  "the  stockholder  to 
whom  such  rights  are  issued."  In  other  words,  a  purchaser 
of  rights  who  resold  them  would  be  taxable  only  on  the  excess 
of  selling  price  over  cost  to  him.  As  to  the  stockholder  to 
whom  the  rights  are  issued,  this  regulation  is  too  broad.  In 
some  cases  its  application  accomplishes  substantial  justice,  but, 
on  the  other  hand,  there  are  numerous  instances  in  which  the 
issuance  of  the  rights  operates  to  depreciate  the  value  of  the 
remaining  shares.  When  this  is  true,  the  realization  from 
the  sale  of  rights  is  certainly  not  all  gain  or  profit.  The  prin- 
ciple involved  is  very  much  the  same  as  that  which  governs 
stock  dividends.7  In  some  cases  the  courts  have  held  the  pro- 
ceeds of  sales  of  rights  to  be  wholly  capital.  In  view  of  the 
recent  stock  dividend  case,8  it  would  appear  that  article  31 
should  be  modified  to  provide  for  cases  wherein  the  original 
shares  are  depreciated  by  the  issuance  of  rights. 

Is  an  option  taxable ?— It  may  be  claimed  that  if  an  option 
is  not  exercised  no  profit  can  accrue,  and  that  so  long  as  the 
option  has  not  been  exercised  there  has  been  no  realization  and 
it  is  not  a  closed  transaction  as  defined  by  the  regulations.    The 
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case  is  somewhat  analogous  to  the  receipt,  as  the  proceeds  of 
a  sale,  of  a  Liberty  bond  or  currency,  which  later  was  lost  or 
stolen.  The  proceeds  or  gain  of  the  sale  would  never  be 
realized  in  the  sense  of  any  permanent  advantage  to  the  tax- 
payer. He  had  the  cash,  but  he  lost  it ;  and  he  had  the  option, 
which  he  might  have  sold,  but  did  not. 

Therefore,  if  an  option  can  freely  be  sold  at  the  date  of 
receipt,  it  is  probable  that  it  will  be  taxed.  Most  options,  how- 
ever, cannot  be.  deemed  to  be  the  equivalent  of  cash,  and  the 
exercise  thereof  constitutes  a  continuing  rather  than  a  closed 
transaction. 

Reorganizations,  Mergers  and  Consolidations 

The  provisions  of  the  state  law9  are  similar  to  the  federal 
law,10  in  that  in  general  when  property  is.  exchanged  for  other 
property,  the  property  received  "shall  be  treated  as  the  equiva- 
lent of  cash  to  the  amount  of  its  fair  market  value,  if  any," 
but  that  a  transaction  shall  be  considered  a  continuing  one 
rather  than  a  closed  and  completed  one,  first,  "when  in  con- 
nection with  the  reorganization,  merger  or  consolidation  of 
a  corporation  a  taxpayer  receives  in  place  of  stock  or  securi- 
ties owned  by  him  new  stock  or  securities  of  no  greater  aggre- 
gate par  or  face  value,"  second,  when  there  is  no  fair  mar- 
ket value  of  the  new  securities,  and,  third,  to  a  limited  extent 
when  the  aggregate  face  value  of  the  securities  received  is  in 
excess  of  the  face  value  of  the  securities  exchanged. 

The  law  thus  places  a  premium  upon  those  reorganiza- 
tions, mergers  and  consolidations  that  otherwise  might  be 
held  to  be  closed  transactions,  in  which  payment  is  made 
for  securities  on  a  basis  of  the  same  or  smaller  par  value. 
In  such  cases  no  return  whatever  is  required  even  though  there 
be  an  actual  or  market  value  of  the  new  shares  which  is  several 
times  the  par  value. 

When  the  aggregate  par  value  of  the  securities  received 
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is  in  excess  of  the  par  value  of  the  securities  exchanged,  the 
law  apparently  intends  that  to  some  extent  the  transaction  may 
be  regarded  as  a  continuing  one.  It  would  seem  that  the  tax- 
able profit  in  any  event  would  not  exceed  the  difference  be- 
tween the  par  value  of  the  securities  exchanged  and  the  par 
value  of  the  new  securities,  even  though  the  difference  in  par 
value  were  less  than  the  gain  would  be  if  calculated  on  the  basis 
of  the  difference  between  the  fair  market  value  of  the  new 
securities  and  the  cost  or  value  January  1,  1919,  of  the  old 
securities.  In  other  words,  if  the  par  value  of  new  securities 
is  $100,000  greater  than  the  par  value  of  the  old,  and  the  mar- 
ket value  of  the  new  is  $200,000  greater  than  the  cost,  or 
January  1,  1919,  value  of  the  old,  the  tax  will  be  imposed  only 
on  the  $100,000,  because  that  is  the  lower  of  the  two.11 

Disposition  of  surplus  of  dissolved  corporation. — Tax- 
payers who  receive  cash  or  securities  arising  from  the  dissolu- 
tion of  a  corporation  should  inquire  as  to  whether  or  not  the 
old  corporation  had  an  undistributed  surplus  account  on  its 
books.  If  so,  such  surplus  as  and  when  distributed  to  stock- 
holders in  dividends  is  taxable  under  the  state  law.  When  dis- 
tributed in  dissolution,  and  not  as  a  dividend  only,  the  differ- 
ence between  the  value  of  the  stock  at  January  1,  1919,  and 
the  amount  realized  would  be  taxable.  So  long  as  the  federal 
rates  are  higher  than  the  state  rates,  it  is  usually  more  bene- 
ficial to  stockholders  to  distribute  accumulated  surplus  as  regu- 
lar dividends  than  as  a  distribution  in  dissolution. 

Dissolved  corporation  succeeded  by  partnership. — When 
there  is  in  effect  a  mere  change  in  form  in  conducting  the  busi- 
ness, the  stockholders  of  the  old  corporation  continuing  as  a 
partnership,  it  is  not  likely  that  the  courts  would  hold  that 
income  is  realized  and  uphold  a  ruling  like  the  following  in 
which  the  Comptroller  holds  such  a  case  to  be  a  closed  trans- 
action. 


uArt.  100,  page  192. 
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Ruling.     In  the  case  of  a  corporation  organized  in  1918  which 

dissolved  and  was   taken   over  by  a  partnership   consisting  of   the 

stockholders  of  the  corporation,  what  would  be  the  gain  or  loss  on 

this  transfer  when  the  whole  transaction  occurred  in  the  year  1920? 

The  valuation  of  the  shares  of  stock  of  the  corporation  as  of 

January  1,  1919,  must  be  determined  by  their  fair  market  value  on 

that  date.       Gain  or  loss  on  the  transferring  of  those  shares  for 

the  interest  in  the  partnership,  will  be  determined  by  the  difference 

in  value  between  the  partnership  interest  received  and  the  value  on 

January  1,  1919,  of  the  shares  of  stock  disposed  of.     (Question  107, 

Comptroller's  Questions  and  Answers,  1921.) 

Exchanges  Which  Are  Taxable  as  Closed  Transactions12 

The  statelaw,  like  the  federal  law,13  requires  an  accounting 
for  property  received  for  other  property  under  certain  condi- 
tions. 

Law.  Section  354.  When  property  is  exchanged  for  other  prop- 
erty, the  property  received  in  exchange  shall  for  the  purpose  of 
determining  gain  or  loss  be  treated  as  the  equivalent  of  cash  to  the 
amount  of  its  fair  market  value,  if  any ; 

In  dealing  with  exchanges  of  stock,  it  has  been  the  federal 
practice  to  consider  the  different  corporations  as  separate 
entities,  and  the  state  will  probably  follow  the  federal  inter- 
pretations until  the  courts  pass  upon  the  questions  involved, 
since  the  state  law  and  regulations  in  the  main  are  the  same 
as  the  federal  on  this  subject. 

The  courts,  however,  in  some  cases,  have  refused  to  recog- 
nize that  a  taxable  profit  arises  in  transactions  between  cor- 
porations which  occur  "as  a  matter  of  form  and  of  book- 
keeping."14 

The  state  regulation  dealing  with  the  general  principles  for 
determining  loss  or  gain  is  identical  with  the  federal  ruling 
before  amendment  in  1920.  The  last  sentence  in  the  present 
state  regulation  has  been  amended  in  the  federal  ruling  so  that 
the  exchange  of  a  convertible  bond  for  stock  having  a  market 


12For  detailed  rulings  and  illustrations  under  the  federal  practice,  see 
Income  Tax  Procedure,  1921,  page  457  et  seq. 
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value  does  not  "result  in  a  realization,"  indicating  that 
the  federal  authorities  are  revising  their  restricted  view  of 
what  constitutes  a  closed  transaction. 

Regulation.  Gain  or  loss  arising  from  the  acquisition  and  sub- 
sequent disposition  of  property  is  realized  when  as  the  result  of  a 
transaction  between  the  owner  and  another  person  the  property  is 
converted  into  cash  or  into  property  (a)  that  is  essentially  different 
from  the  property  disposed  of  and  (b)  that  has  a  market  value.  In 
other  words,  both  (a)  a  change  in  substance  and  not  merely  in 
form,  and  (b)  a  change  into  the  equivalent  of  cash,  are  required 
to  complete  or  close  a  transaction  from  which  income  may  be  real- 
ized. By  way  of  illustration,  if  a  man  owning  ten  shares  of  listed 
stock  exchanges  his  stock  certificate  for  a  voting  trust  certificate, 
no  income  is  realized,  because  the  conversion  is  merely  in  form;  or 
if  he  exchanges  his  stock  for  stock  in  a  small,  closely  held  corpora- 
tion, no  income  is  realized  if  the  new  stock  has  no  market  value, 
although  the  conversion  is  more  than  formal ;  but  if  he  exchanges 
his  stock  for  a  liberty  bond,  income  may  be  realized,  because  the 
conversion  is  into  independent  property  having  a  market  value.15  The 
property  received  in  exchange  may  be  real  estate,  personal  property, 
or  a  chose  in  action.  The  exchange  of  a  so-called  convertible  bond 
for  stock  pursuant  to  such  a  privilege  granted  in  the  bond  will  pro- 
duce income  if-  the  stock  received  in  exchange  has  a  fair  market 
value  in  excess  of  the  cost  or  fair  market  value  as  of  January  1, 
1919,  of  the  bond.     (Art.  94.) 

It  is  true  that  article  1563  states  that  the  property  received 
may  be  real  or  personal  property  or  a  chose  in  action,  but 
unless  there  can  be  ascribed  to  what  is  received  "fair  market 
value"  the  property  received  need  not  be  valued  at  the  time  of 
exchange.  Roughly  speaking,  a  chose  in  action  is  an  account 
receivable,  contract,  agreement,  option  or  similar  undertak- 


15Reg.  45,  Art.  1563,  reads  exactly  like  the  foregoing.  By  amendment 
in  February,  1920,  the  following  was  added  at  this  point : 

"  'Market  value'  is  the  price  at  which  a  seller  willing  to  sell  at  a  fair 
price  and  a  buyer  willing  to  buy  at  a  fair  price,  both  having  reasonable 
knowledge  of  the  facts,  will  trade.  Property  received  in  exchange  for 
other  property  has  no  'fair  market  value'  for  the  purpose  of  determining 
gain  or  loss  resulting  from  such  exchange  when,  owing  to  the  condition 
of  the  market,  there  can  be  no  reasonable  expectation  that  the  owner 
of  the  property,  though  wishing  to  sell  and  any  person  wishing  to  buy 
will  agree  upon  a  price  at  which  to  trade  unless  one  or  the  other  is  under 
some  peculiar  compulsion.  It  does  not  follow  that  property  has  no  'fair 
market  value'  merely  because  there  is  no  price  therefor  established  by 
public  sales  or  sales  in  the  way  of  ordinary  business." 


1 88  PERSONAL  INCOME  TAX 

ing  upon  which  a  suit  at  law  can  be  maintained.  If  it  has  a 
market  value,  as  options  frequently  have,  it  will  be  taxable. 

Meaning  of  "fair  market  value"  as  used  in  law  [section 

354 J. — It  is  too  early  in  the  administration  of  the  state  law  to 
expect  rulings  in  specific  cases  on  what  is  fair  market  value, 
but  the  federal  rulings  have  treated  this  subject  at  great  length, 
so  that  the  test  (in  theory  rather  than  in  practice)  may  now 
be  said  to  be :  ( i )  there  must  be  a  willing  seller  and  a  willing 
buyer;  and  (2)  there  must  be  an  actual  market.  As  to  (1) 
the  rule  is  well  stated  in  the  recently  amended  federal  regula- 
tion:16 

"Market  value"  is  the  price  at  which  a  seller  willing  to  sell  at  a 
fair  price  and  a  buyer  willing  to  buy  at  a  fair  price,  both  having 
reasonable  knowledge  of  the  facts,  will  trade. 

As  to  the  second  condition,  the  federal  rulings  have  at- 
tempted to  impute  a  value  when  there  was  no  actual  market, 
but  the  state  will  hardly  follow  such  erroneous  procedure, 
since  the  law  is  quite  clear  and  provides  that  "the  property 
received  in  exchange  shall  ....  be  treated  as  the  equivalent 
of  cash  to  the  amount  of  its  fair  market  value,  if  any."  (The 
italics  are  the  author's.) 

Does  the  sale  of  less  than  control  constitute  a  closed  trans- 
action?— The  state  has  issued  no  specific  ruling  for  cases  in 
which  the  sale  of  property  does  not  involve  changing  control. 
The  federal  ruling17  which  first  held  that  when  an  interest  of 
50  per  cent,  remained  in  the  same  owners  "no  gain  or  loss  is 
realized,"  was  revoked,  although  it  is  clear  that  no  actual  sale 
takes  place  when  the  owner  of  property  changes  its  form  to 
some  extent  and  perhaps  sells  a  minority  interest  therein,  but 
at  the  same  time  retains  control.  There  are,  however,  cases 
in  which  new  interests  are  brought  into  a  new  corporation  and 


MReg.  45,   Art.   1563,  was  amended  in  February,   1920,  to  include  the 
definition  of  "market  value." 
"Reg.  45,  Art.   1566. 
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various  changes  take  place  which  justify  dealing  with  the 
matter  as  a  closed  transaction.  In  such  cases  no  injustice  is 
done  to  the  former  owners,  as  they  are  responsible  for  the 
events. 

Such  exceptions  in  no  way  modify  the  general  rule  that 
no  taxpayer  should  be  taxed  upon  supposed  income  when  he 
is  able  to  produce  evidence  that  actual  income  has  not  been 
realized  by  him. 

Exchanges  of  property  for  stock. — The  following  state 
regulation  sets  forth  a  general  rule  for  determining  whether 
gain  or  loss  results  from  the  exchange  of  property  for  stock. 
It  is  similar  to  the  federal  ruling,  excepting  that  the  state 
regulation  does  not  contain  the  words  "if  the  stock  has  a  mar- 
ket value."  It  may  be  assumed,  however,  that  the  term  "mar- 
ket value"  will  be  reasonably  construed  and  that  market  value 
will  not  be  imputed  to  the  stock  of  a  closely  held  corporation ; 
nor  should  the  sale  of  a  few  shares  or  a  minority  interest  be 
deemed  to  create  a  market  value  for  the  entire  issue.  The  test 
will  continue  to  be:    "Has  income  been  realized?" 

Regulation.  Where  property  is  transferred  to  a  corporation 
in  exchange  for  its  stock,  the  exchange  constitutes  a  closed  transac- 
tion and  the  former  owner  of  the  property  realizes  a  gain  or  loss  if 
the  fair  market  value  of  the  stock  is  greater  or  less  than  the  cost 
or  the  fair  market  value  as  of  January  1,  1919  (if  acquired  prior 
thereto),  of  the  property  given  in  exchange (Art.  97.) 

Exchanges  of  stocks  of  subsidiary  corporations  for  stocks 
of  holding  corporations. — The  state,  like  the  federal,  regula- 
tions hold  that  cases  of  "readjustment"  in  which  stock  is  ex- 
changed for  stock  of  a  holding  corporation  are  to  be  regarded 
as  "reorganizations."  Under  the  federal  ruling,18  however, 
the  affiliation  must  be  so  close  as  to  be  One  calling  for  con- 
solidated returns. 

Regulation The  term  ''reorganization,'7  as  used  in  sec- 
tion 354  of  the  statute,  includes  cases  of  corporate  readjustment  where 


"Reg.  45,  Art.  1567,  as  amended  by  T.  D.  2924. 
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stockholders  exchange  their  stock  for  the  stock  of  a  holding  corpora- 
tion, provided  the  holding  corporation  and  the  original  corporation, 

in  which  it  holds  stock,  are  closely  related  and  affiliated (Art. 

98.) 

The  foregoing  regulation  is  intended  to  bring  holding  com- 
pany readjustments  under  the  reorganization  provisions  of 
the  law.  Until  the  law  is  more  liberally  interpreted,  care 
should  be  taken  to  limit  the  par  value  of  the  stock  of  holding 
companies  exchanged  for  the  stock  of  subsidiary  corporations. 

Income  from  exchange  of  stocks  for  bonds. — 

Regulation,  (a)  The  amount  of  income  derived  in  the  case 
of  an  exchange  of  property,  as  of  stock  for  a  bond,  is  the  excess 
of  the  fair  market  value  at  the  time  of  exchange  of  the  bond  re- 
ceived in  exchange  over  the  original  cost  of  the  stock  exchanged 
for  it,  or  over  the  fair  market  price  or  value  of  such  stock  as  of 
January  1,  1919,  if  acquired  before  that  date.  The  amount  of  in- 
come derived  from  a  subsequent  sale  of  the  bond  for  cash  is  the 
excess  of  the  amount  so  received  over  the  fair  market  value  of  such 
bond  when  acquired  in  exchange  for  the  stock (Art.  95.) 

The  foregoing  regulation  is  identical  with  the  federal  rul- 
ing,19 excepting  that  the  state  measures  value  from  January  1, 
1919,  instead  of  March  1,  1913,  for  securities  acquired  prior 
to  incidence  of  the  tax. 

As  a  bond  represents  a  debt  or  liability  of  the  issuing  cor- 
poration and  stock  is  not  a  liability,  there  may  be  a  change  in 
substance  as  well  as  in  form.  If  the  exchange  is  for  preferred 
stock  it  probably  would  not  be  taxable.  In  no  case  would  the 
transaction  be  taxable  unless  a  fair  market  existed  for  the 
new  securities. 

Exchanges  of  property  for  stock  and  bonds. — 

Regulation,  (a).  If  property  is  exchanged  for  two  different 
kinds  of  property,  such  as  bonds  and  stock,  the  bonds  having  a  market 
value  and  the  stock  none,  the  value  of  the  bonds  is  to  be  compared 
with  the  cost  or  fair  market  value  as  of  January  1,  1919,  of  the 
original  property,  as  the  case  may  be.     If  the  market  value  of  the 


"Reg.  45,  Art.  1564. 
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bonds  is  less  than  such  cost  or  value,  the  difference  represents  the 
cost  of  the  stock.  If  the  market  value  of  the  bonds  is  greater  than 
such  cost  or  value,  the  differense  is  taxable  income  at  the  time  of 
the  exchange  and  whenever  sold  the  entire  proceeds  of  the  stock 
will  be  taxable.  (b)  If  property  is  exchanged  for  two  different 
kinds  of  property,  such  as  bonds  and  stock,  neither  having  a  market 
value,  the  cost  or  fair- market  value  as  of  January  1,  1919,  of  the 
original  property  should  be  apportioned  if  possible,  between  the  bonds 
and  stock  for  the  purpose  of  determining  gain  or  loss  on  subsequent 
sales (Art.  96.) 

When  the  owner  receives  cash  as  well  as  bonds  for  his 
former  holdings  or  when  new  cash  is  invested  by  others,  the 
bonds  received  represent  a  change  in  substance  as  well  as  in 
form. 

When  greater  aggregate  par  value  of  securities  is  received 
in  exchange. — A  new  section  of  the  federal  law,20  added  in 
1918,  is  found  almost  word  for  word  in  the  state  law.  It  deals 
with  transactions  in  which  the  par  value  of  securities  received 
exceeds  the  par  value  of  the  old  securities. 

Law.  Section  355.  When  in  the  case  of  any  such  reorganiza- 
tion, merger  or  consolidation  the  aggregate  par  or  face  value  of  the 
'  new  stock  or  securities  received  is  in  excess  of  the  aggregate  par 
or  face  value  of  the  stock  or  securities  exchanged,  a  like  amount  in 
par  or  face  value  of  the  new  stock  or  securities  received  shall  be 
treated  as  taking  the  place  of  the  stock  or  securities  exchanged,  and 
the  amount  of  the  excess  in  par  or  face  value  shall  be  treated  as 
a  gain  to  the  extent  that  the  fair  market  value  of  the  new  stock  or 
securities  is  greater  than  the  cost  of  the  stock  or  securities  exchanged, 
if  acquired  on  or  after  January  first,  nineteen  hundred  and  nineteen, 
and  its  fair  market  price  or  value  as  of  January  first,  nineteen  hun- 
dred and  nineteen,  if  acquired  before  that  date. 

The  foregoing  section  of  the  law,  like  that  of  the  federal 
provision,  attempts,  as  a  maximum,  to  impose  a  tax  upon  the 
excess  of  the  par  value  of  the  new  securities  over  the  aggregate 
par  of  the  old. 

The  part  of  the  section  dealing  with  the  excess  of  par  value 
has  been  interpreted  to  mean  that  in  no  case  shall  the  gain 


"Federal  law,  section  202   (b). 
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upon  which  the  former  owner  is  to  be  taxed  exceed  the 
amount  by  which  the  aggregate  new  par  exceeds  the  aggregate 

* 

old  par.  If  stock  having  par  of  $10,000  (the  fair  market 
value  of  which  on  January  1,  1919,  was  $10,000)  is  exchanged 
for  stock  having  new  par  of  $100,000  (fair  market  value 
$1,000,000),  the  gain  is  deemed  to  be  $90,000  and  not 
$990,000. 

But  if  stock  having  par  of  $100,000  (the  fair  market 
value  of  which  on  January  1,  1919,  was  $150,000)  is  ex- 
changed for  new  stock  having  par  of  $200,000  (the  fair  mar- 
ket value  being  $200,000)  the  gain  is  deemed  to  be  $50,000 
and  not  $100,000. 

The  state  regulation  confirming  the  foregoing  interpreta- 
tion is  identical  with  the  federal  ruling,21  excepting  that  the 
date  January  1,  1919,  is  used  in  place  of  March  1,.  1913. 

Regulation.  If  in  the  case  of  any  reorganization,  merger  or 
consolidation  the  aggregate  par  or  face  value  of  the  new  stock  or 
securities  received  is  in  excess  of  the  aggregate  par  or  face  value 
of  the  stock  and  securities  exchanged,  income  will  be  realized  from 
the  transaction  by  the  recipients  of  the  new  stock  or  securities  to  an 
amount  limited  by  (a)  the  excess  of  the  par  or  face  value  of  the. 
new  stock  or  securities  over  the  par  or  face  value  of  the  old  and  (b) 
the  excess  of  the  fair  market  value  of  the  new  stock  or  securities 
over  the  cost  or  fair  market  value  as  of  January  1,  1919,  of  the  old. 
In  other  words,  the  taxable  profit  will  be  (a)  or  (b)  whichever 
is  less.  Upon  a  subsequent  sale  of  the  new  stock  or  securities  their 
cost  to  the  taxpayer  will  be  the  cost  or  fair  market  value  as  of 
January  I,  1919,  of  the  old  stock  and  securities,  plus  the  profit  taxed 
on  the  exchange.     (Art.  100.) 

"Stock  or  securities"  defined. — Under  the  federal  practice2* 
it  has  been  held  that  the  expression  "stock  or  securities"  is 
equivalent  to  "stock  and  securities,"  so  that  if  the  par  of  both 
stock  and  securities  received,  taken  together,  does  not  exceed 
the  par  of  stock  and  securities  exchanged,  there  is  no  taxable 
profit. 


nReg.  45,  Art.  1569. 

^Income  Tax  Procedure,  1921,  page  473. 
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Does  the  term  "aggregate  par  or  face  value"  exclude  from 
the  computation  "no-par"  value  stock? — 

Law.  Section  354 But  when  in  connection  with  the  re- 
organization, merger  or  consolidation  of  a  corporation  a  taxpayer 
receives,  in  place  of  stock  or  securities  owned  by  him,  new  stock 
or  securities  of  no  greater  aggregate  par  or  face  value,  no  gain  or 
loss  shall  be  deemed  to  occur  from  the  exchange,  .... 

The  above  section  of  the  state  law  differs  from  the  similar 
federal  provision23  in  that  the  word  "taxpayer"  is  used  in  place 
of  "person."  This  is  so  because  under  the  state  law  corpora- 
tions are  not  subject  to  income  tax,  but  they  are  subject  to 
income  tax  under  the  federal  law. 

The  state  has  issued  a  regulation  which  is  identical  with 
the  federal  ruling24  as  to  "no-par"  stock. 

Regulation So-called  "no-par-value  stock"  issued  under 

a  statute  or  statutes  which  require  the  corporation  to  fix  in  a  cer- 
tificate or  on  its  books  of  account  or  otherwise  an  amount  of  capital 
or  an  amount  of  stock  issued  which  may  not  be  impaired  by  the 
distribution  of  dividends,  will  for  the  purpose  of  this  section  be 
deemed  to  have  a  par  value  representing  an  aliquot  part  of  such 
amount,  proper  account  being  taken  of  any  preferred  stock  issued 
with  a  preference  as  to  principal.  In  the  case  (if  any)  in  which  no 
such  amount  of  capital  or  issued  stock  is  so  required,  "no-par-value 
stock"  received  in  exchange  will  be  regarded  for  purposes  of  this 
section  as  having  in  fact  no  par  or  face  value,  and  consequently  as 
having  "no  greater  aggregate  par  or  face  value"  than  the  stock  or 
securities  exchanged  therefor.     (Art.  98.) 

In  the  original  edition  of  federal  Regulations  45,  the  arti- 
cle corresponding  to  the  foregoing  read :  "If  the  stock  so 
received  has  no  nominal  or  par  value  the  limitation  on  the 
aggregate  par  value  is  inapplicable."  This  was  intended  and 
accepted  as  a  reasonable  interpretation  of  the  law. 

Can  the  equivalent  of  "par"  value  be  imputed  to  "no-par" 
value  stock? — In  the  only  ruling  issued  by  the  state  dealing 
with  a  specific  case,  it  would  appear  that  the  state  also  intends 


2SSection  202   (b). 
"Reg.  45>  Art.  1567. 
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to  impute  "par  value"  to  "no-par-value"  stock.  New  York  is 
one  of  the  states  requiring  a  corporation  to  state  the  "amount 
of  capital  with  which  it  will  carry  on  business"  and  no-par 
stock  must  be  valued  at  $5  a  share  at  least.  But  the  following 
ruling  in  regard  to  an  exchange  of  par-value  stock  for  no-par 
stock  states  a  very  important  principle,  viz. :  "The  holder  of 
the  old  stock  will  possess  nothing  after  the  reorganization 
which  he  did  not  have  before."  It  is  upon  the  same  principle 
that  the  author  has  based  his  arguments  against  taxing  profits 
in  reorganizations  when  there  are  no  profits  excepting  "paper" 
profits  or  when  there  is  a  mere  rearrangement  of  securities. 

Ruling.  It  appears  from  your  letter  of  recent  date  that  a  cor- 
poration has  outstanding  10,000  shares  of  common  stock  of  a  par 
value  of  $100  each,  making  an  authorized  capitalization  of  $1,000,000. 
The  corporation  has  $5,000,000  in  assets  and  now  intends  to  reor- 
ganize issuing  200,000  shares  of  no  par  value  stock  and  to  issue  and 
sell  $4,000,000  of  preferred  stock.  Each  holder  of  a  $100  par  value 
share  will  receive  in  exchange  20  shares  of  no  par  value  under  the 
reorganization  plan. 

Your  question  is  this:  Does  the  $4,000,000  of  assets  operate 
to  add  to  the  face  value  of  the  no  par  stock  five  times  its  intended 
value  because  the  $4,000,000  is  placed  in  the  stated  capital  to  cover 
the  preferred  stock  authorized?  In  other  words,  is  the  value  of 
the  no  par  stock  equal  to  the  total  amount  of  capital  and  surplus 
when  there  has  been  no  increase  in  the  value  of  the  holdings,  each 
present  holder  of  common  stock  thereby  realizing  income  taxable 
under  the  New  York  State  Income  Tax  Law. 

Article  98  of  the  Regulations  provides: 

"So-called  "no  par  value  stock"  issued  under  a  statute  or  stat- 
utes, which  require  the  corporation  to  fix  in  a  certificate  or  on 
its  books  of  account  or  otherwise  an  amount  of  capital  or  an 
amount  of  stock  issued  which  may  not  be  impaired  by  the  dis- 
tribution of  dividends,  will  for  the  purpose  of  this  section  be 
deemed  to  have  a  par  value  representing  an  aliquot  part  of  such 
amount,  proper  account  being  taken  of  any  preferred  stock  issued 
with  a  preference  as  to  principal." 
Sections  19  and  24  of  the  Stock  Corporation  Law  provide : 

"In  the  certificate  of  reorganization  a  corporation  must  state 
the  amount  of  capital  with  which  it  will  carry  on  business,  which 
amount  shall  not  be  less  than  the  amount  of  the  preferred  stock 
authorized  to  be  issued,  and  in  addition  a  sum  equivalent  to  $5.00 
for  every  share  other  than  preferred  stock." 
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Section  23  of  the  Stock  Corporation  Law  provides  in  part  as 
follows : 

"The  aggregate  amount  of  the  capital  stock  of  any  such  cor- 
poration formed  pursuant  to  Section  19  hereof  shall  be  deemed  to 
be  the  aggregate  amount  specified  in  the  certificate  of<  amended 
certificate  of  incorporation  or  reorganization  as  the  amount  of 
capital  with  which  the  corporation  will  carry  on  business ;  the 
amount  of  the  par  value  of  each  share  of  preferred  stock  having 
a  preference  as  to  principal  shall  be  deemed  to  be  the  amount 
thereof  so  specified  in  such  certificate  or  such  amended  certificate; 
and  the  amount  or  the  par  value  of  each  other  share  shall  be 
deemed  to  be  an  aliquot  part  of  the  aggregate  capital  so  specified 
in  such  certificate  or  in  such  amended  certificate  in  excess  of 
the  specified  amount  (if  any)  of  the  preferred  stock  therein  au- 
thorized to  be  issued  with  a  preference  as  to  principal." 

The  above  provisions  of  the  law  are  clear  and  explicit.  The 
value  of  no  par  stock  is  determined  by  the  amount  of  capital  attrib- 
uted to  it.  In  the  case  at  hand  $1,000,000  of  capital  is  to  cover  the 
issue  of  200,000  shares  of  stock  of  no  par  value  to  be  exchanged 
for  the  outstanding  10,000  shares  of  $100  par  value  stock.  Each 
holder  of  the  one  share  of  the  latter  will  receive  in  exchange  20 
shares  of  the  former.  It  is  difficult  to  see  wherein  the  holders  of 
old  stock  derive  any  gain  or  profit  by  reason  of  such  an  exchange. 
While  the  entire  surplus  of  $4,000,000  is  to  be  capitalized,  it  is  cov- 
ered by  the  preferred  stock  to  the  amount  of  $4,000,000.  Therefore, 
in  computing  the  value  of  the  no  par  stock,  the  value  of  the  preferred 
must  be  considered.  The  holder  of  old  stock  will  possess  nothing 
after  the  reorganization  which  he  did  not  have  before.  Since  the 
United  States  Supreme  Court  has  held  that  the  receipt  of  a  stock 
dividend  does  not  constitute  a  realization  of  income,  it  would  seem 
consistent  to  apply  the  same  principle  to  this  case. 

It  is  therefore  concluded  that  the  exchange  by  any  stockholder 
of  one  share  of  old  stock  for  20  shares  of  new  stock  of  no  par  value 
under  the  reorganization  plan  outlined  above  will  not  be  considered 
as  construing  the  receipt  by  him  of  taxable  income  under  the  New 
York  Income  Tax  Law.     (Official  ruling,  dated  July  10,  1920.) 

Effect  of  the  receipt  of  cash  (or  property  other  than  cash) 
by  former  owners. — When  the  owner  of  stock  having  a  par 
value  of  $100,000  exchanges  it  for  $100,000  in  cash  and 
10,000  shares  (or  any  number)  of  no-par  value  stock  of  a 
new  corporation,  under  a  proper  interpretation  of  the  law 
no  tax  can  be  imposed,  because  the  former  owner  has  not 
received  securities  of  a  greater  aggregate  par  or  face  value. 
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But  if  the  former  owner  were  to  receive  $200,000  in  cash 
and  10,000  new  shares  (or  any  other  number)  of  no-par 
value,  it  could  not  be  said  that  he  received  in  exchange  securi- 
ties of  np  greater  aggregate  par  value. 

New  securities  "of  no  greater  par  value"  must  cover  the 
same  property  as  the  old  securities. — Section  354  refers  defi- 
nitely to  the  "reorganization,  merger  or  consolidation  of  a  cor- 
poration," as  does  the  similar  provision  of  the  federal  stat- 
ute.25 It  is  not  implied  that  the  stock  of  a  different  corpora- 
tion may  be  brought  within  the  temporary  freedom  from  tax, 
when  there  is  an  exchange  of  marketable  securities  of  various 
corporations  for  the  stock  of  an  entirely  different  corporation. 

Exchange  of  securities  for  new  securities  of  foreign  cor- 
poration of  no  greater  par  value  and  subsequent  sale  of  latter 
at  profit. — It  has  been  suggested  that  one  way  of  avoiding  the 
immediate  imposition  of  a  tax,  when  securities  are  in  effect 
exchanged  for  securities  of  greater  par  value,  is  to  exchange 
the  old  stock  for  a  like  amount  of  par-value  stock  of  a  foreign 
corporation  (Cuban,  for  illustration)  doing  no  business  and 
having  no  office  or  agent  in  the  United  States.  Under  section 
354  it  is  not  likely  that  any  tax  could  be  imposed  upon  such 
exchange. 

The  way  is  then  open  for  the  foreign  corporation  to  ex- 
change or  sell  the  stock  so  acquired  or  to  sell  the  property 
represented  by  the  stock.  The  sale  or  exchange  may  be  for 
cash  or  securities  of  unlimited  par  value.  The  profit,  if  any, 
will  be  taxable  only  to  the  foreign  corporation.  The  United 
States  corporation  retains  its  ownership  of  the  shares  of  the 
foreign  corporation,  but  unless  and  until  the  foreign  corpora- 
tion pays  a  dividend  or  makes  a  distribution,  no  taxable  income 
will  be  realized.  If  it  were  possible  to  pass  a  law  requiring 
the  stockholders  of  the  foreign  corporation  who  are  citizens 
of  or  residing  in  the  United  States  to  cause  the  foreign  cor- 


Tederal   law,  section  202    (b). 
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poration  to  pay  a  dividend  or  make  a  distribution  the  realized 
profit  might  be  reached. 

As  corporations  are  not  subject  to  state  income  tax  the 
state  law  has  no  such  provision  as  section  220  of  the  federal 
law  by  which  undistributed  profits  of  corporations  may  be 
reached  by  subjecting  the  stockholders  to  surtax  on  such 
amounts  not  distributed. 

When  securities  received  are  of  less  aggregate  par  value. — 

When  new  securities  have  smaller  aggregate  par  value  than 
old  securities,  of  course,  under  the  law  no  tax  can  be  assessed, 
neither  can  a  loss  be  claimed  unless  an  actual  loss  is  established. 
The  new  securities  may  be  worth  far  more  than  par.  If  a 
loss  is  claimed  it  will  have  to  be  shown  that  the  actual  fair 
market  value  of  the  new  securities  is  less  than  the  cost  (or 
fair  market  value  January  1,  1919)  of  the  old  securities,  and 
it  must  be  a  realized  loss. 

Sale  of  capital  assets  by  a  corporation. — When  a  corpora- 
tion sells  its  assets  for  an  amount  in  excess  of  their  book 
value  the  corporation  will  be  taxed  under  the  federal  law  on 
the  excess.  In  turn  the  stockholders,  when  distribution  is 
made,  will  be  taxed  again  under  both  federal  and  state  laws. 
In  order  to  avoid  this  double  taxation  the  individual  stock- 
holders of  the  selling  corporation  should  sell  their  stock  to  the 
new  owner.  When  the  purchaser  acquires  all  the  stock  he  or 
it  may  cause  all  the  assets  of  the  corporation  to  be  turned  over 
for  a  nominal  consideration.  Thus  the  books  of  the  corpora- 
tion will  not  show  any  profit  on  the  sale. 

Exchanges  Which  Are  Not  Taxable  as  Closed 
Transactions 

As  previously  stated,  the  state  law  is  identical  with  the 
federal  provision  relative  to  exchanges,  excepting  that  the  word 
"taxpayer"  is  substituted  for  "person"  as  corporations  are  not 
subject  to  state  income  tax. 
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Law.  Section  354 but  when  in  connection  with  the  re- 
organization, merger  or  consolidation  of  a  corporation  a  taxpayer 
receives,  in  place  of  stock  or  securities  owned  by  him,  new  stock 
or  securities  of  no  greater  aggregate  par  or  face  value,  no  gain 
or  loss  shall  be  deemed  to  occur  from  the  exchange,  and  the  new 
stock  or  securities  received  shall  be  treated  as  taking  the  place  of 
the  stock,  securities  or  property  exchanged. 

The  following  regulations  are  identical  with  the  federal 
rulings  :26 

Regulations  ....  (b)  On  the  other  hand,  if  the  property  re- 
ceived in  exchange  is  substantially  the  same  property  or  has  no  market 
value,  then  no  gain  or  loss  is  realized,  but  the  new  property  is  to 
be  regarded  as  substituted  for  the  old  and  upon  a  sale  of  the  new 
property  the  amount  of  income  derived  is  the  excess  of  the  amount 
so  received  over  the  cost  or  fair  market  value  as  of  January  1, 
1919,  of  the  old.     (Art.  95.) 

....  If  no  fair  apportionment  is  practicable,  no  profit  on  any 
subsequent  sale  of  any  part  of  the  bonds  or  stock  is  realized  until 
out  of  the  proceeds  of  sale  there  shall  have  been  recovered  the 
entire  cost  or  fair  market  value  as  of  January  1,  1919,  of  the  original 
property.     (Art.  96.) 

The  basic  question  involved  is :  Does  the  exchange  act- 
ually constitute  a  closed  transaction  and  does  the  former  owner 
realize  any  taxable  income?  And  the  answer  made  to  this 
question  in  the  state's  official  ruling,  dated  July  10,  1920, 
asserts  what  is  true  in  the  case  of  many  reorganizations,  viz..: 
"It  is  difficult  to  see  wherein  the  holders  of  old  stock  derive 
any  gain  or  profit  by  reason  of  such  an  exchange." 

The  following  regulation,  which  is  identical  with  the  fed- 
eral ruling27  indicates  clearly  that  no  income  is  deemed  to 
accrue  so  long  as  the  aggregate  par  value  of  the  securities 
received  does  not  exceed  the  aggregate  par  value  of  the  old 
securities. 

Regulation.  In  general,  where  two  (or  more)  corporations 
unite  their  properties  by  either  (a)  the  dissolution  of  corporation  B 
and  the  sale  of  its  assets  to  corporation  A,  or  (b)  the  sale  of  its 
property  by  B  to  A  and  the  dissolution  of  B,  or  (c)  the  sale  of  the 


20Reg.  45,  Arts.  1564,  1565. 
"Reg.  45,  Art.  1567. 
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stock  of  B  to  A  and  the  dissolution  of  B,  or  (d)  the  merger  of  B 
into  A  or  (e)  the  consolidation  of  the  corporations,  no  taxable 
income  is  received  from  the  transaction  by  A  or  B  or  the  stock- 
holders of  either,  provided  the  sole  consideration  received  by  B 
and  its  stockholders  in  (a),  (b),  (c)  and  (d)  is  stock  or  securities 
of  A,  and  by  A  and  B  and  their  stockholders  in  (e)  is  stock  or 
securities  of  the  consolidated  corporation,  in  any  case  of  no  greater 
aggregate  par  or  face  value  than  the  old  stock  and  securities  sur- 
rendered  (Art.  98.) 

Determination   of   gain   or   loss   from   subsequent   sale. — 

When  the  exchange  of  securities  is  regarded  as  a  continuing 

transaction,  no  income  is  reported.     But  upon  any  subsequent 

sale  or  realization  the  computation  of  taxable  income  is  based 

on  the  original  cost  of  the  old  securities  or  value  January  1, 

19 19,  and  not  on  the  value  of  the  securities  at  the  date  of  the 

exchange. 

Regulation.  The  new  stock  "and  securities  received  as  described 
in  the  preceding  article  take  the  place  of  the  old  stock  and  securities. 
For  the  purpose,  therefore,  of  ascertaining  the  gain  derived  or  loss 
sustained  from  the  subsequent  sale  of  any  stock  or  securities  so 
received,  the  original  cost  to  the  taxpayer  or  the  fair  market  value 
as  of  January  1,  1919,  of  the  stock  or  securities  in  respect  of  which 
the  new  stock  and  securities  were  issued,  less  any  untaxed  distribu- 
tion made  to  the  taxpayer  by  A  out  of  the  former  capital  or  surplus 
of  B,  or  by  the  consolidated  corporation  out  of  the  former  capital  or 
surplus  of  A  or  B,  is  the  basis  for  determining  the  amount  of  such 
gain  or  loss.     (Art.  99.) 

The  foregoing  regulation  is  similar  to  the  federal  ruling 
before  the  Treasury  amended  it  by  T.  D.  2963,  early  in  1920. 
The  federal  ruling  as  amended  allocates  the  old  cost  to  the  new 
securities  in  the  proportion  that  the  market  value  of  each 
class  of  new  securities  bears  to  total  market  value  at  date  of 
exchange.28 


^The  amendment  to  Reg.  45,  Art.  1568,  referred  to,  reads  in  part : 
"When  securities  of  a  single  class  are  exchanged  for  new  securities  of 
the  same  total  par  value  but  of  different  classes,  for  purposes  of  determin- 
ing profit  or  loss  on  subsequent  sale  of  any  of  the  new  securities,  the 
proportion  of  original  cost  (or  value  as  of  March  1,  1913)  to  be  allocated 
to  each  class  of  new  securities  is  that  proportion  which  the  market  value 
of  the  particular  class  bears  to  the  market  value  of  all  securities  received 
on  the  date  of  the  exchange.  For  example,  if  100  shares  of  common  stock 
par  value  $100  are  exchanged  for  50  shares  of  preferred  and  50  shares 
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Inventory  system  as  applied  to  conversion  or  rearrange- 
ment of  securities. — No  general  rule  as  to  conversion  or  rear- 
rangement of  securities  can  be  laid  down,  other  than  that  men- 
tioned in  cases  fully  discussed  in  the  preceding  pages,  viz. :  a 
continued  investment  in  the  same  corporation,  when  there  has 
been  only  a  partial  or  no  realization  of  cash,  should  not  be 
termed  a  closed  or  completed  transaction  and  no  tax  should 
accrue  thereon  until  a  realization  shall  have  taken  place.  If 
the  taxpayer  desires  and  should  in  the  future  be  permitted  to 
report  on  the  accrual  or  inventory  system  and  the  new  securi- 
ties indicate  an  increase  in  value,  a  return  thereof  may  be  the 
most  equitable  way  of  dealing  with  the  case. 

Income  Derived  from  Sale  of  Property  Acquired  by  Gift 
and  Inheritance 

Regulation.  In  the  case  of  property  acquired  by  gift,  bequest, 
devise  or  descent  the  basis  for  computing  gain  or  loss  on  a  sale  is 
the  fair  market  price  or  value  of  the  property  at  the  date  of  acquisi- 
tion or  as  of  January  I,  1919,  if  acquired  prior  thereto.  For  the 
purpose  of  determining  the  profit  or  loss  from  the  sale  of  property 
acquired  by  bequest,  devise,  or  descent  since  December  31,  1918,  its 
value  as  appraised  for  the  purpose  of  the  New  York  transfer  tax, 
or  in  the  case  of  estates  not  subject  to  that  tax  its  value  as  appraised 
in  a  State  court  for  the  purpose  of  State  inheritance  tax,  should 
be  deemed  to  be  its  fair  market  value  when  acquired.  If  there  has 
been  no  judicial  determination  of  the  fair  market  value  as  of  the 
date  of  acquisition,  such  value  is  a  matter  of  fact  to  be  proved  by 
the  taxpayer.     (Art.  93.) 

The  foregoing  is  similar  to  the  federal  regulation,  except- 
ing that  the  dates  January  1,  19 19,  and  December  31,  1918, 

of  common  each  of  $100  par  value,  and  the  cost  of  the  old  stock  was  $250 
per  share,  or  $25,000,  but  the  market  value  of  the  preferred  on  the  date 
of  exchange  was  $110  per  share,  or  $5,500  for  the  50  shares,  and  the 
market  value  of  the  common  was  $440  per  share,  or  $22,000  for  the 
50  shares  of  common,  one-fifth  of  the  original  cost,  or  $5,000,  would  be 
regarded  as  the  cost  of  the  preferred  and  four-fifths,  or  $20,000,  as  the 
cost  of  the  common.  Similarly,  the  cost  after  reorganization,  merger,  or 
consolidation  of  the  assets  of  A  or  of  the  consolidated  corporation  is  the 
sum  of  the  cost  (or  the  fair  market  value  as  of  March  1,  1913)  of  the 
assets  of  A  and  of  B  for  the  purpose  of  ascertaining  the  gain  or  loss  upon 
a  subsequent  sale." 
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respectively,  are  used  instead  of  the  corresponding  dates  under 
the  federal  rulings,  March  1,  191 3,  and  February  28,  19 13. 
The  state  requires  use  of  the  appraisals  of  state  courts,  while 
the  federal  ruling  prescribes  the  use  of  appraisals  made  for 
purpose  of  the  federal  inheritance  tax. 

In  certain  cases,  however,  these  appraisals  are  not  repre- 
sentative of  true  values  and  cannot  be  used  as  indicated.  When 
the  state  or  federal  appraisals  are  unimportant,  as  when  no 
substantial  tax  depends  thereon,  nominal  values  may  have  been 
used  and  these  nominal  values  cannot  be  deemed  to  be  fair 
market  values. 

If  the  recipient  of  a  gift  disposes  of  it  during  his  life- 
time he  must  report  as  taxable  income  (if  a  profit  be  realized) 
the  difference  between  the  value  of  the  gift  on  the  day  it  was 
received,  or  if  it  was  received  before  January  1,  1919,  its  value 
on  that  date  and  the  amount  realized.  If  the  proceeds  of  the 
sale  are  less  than  the  value  on  the  date  of  receipt  or  on  Janu- 
ary 1,  19 19,  the  resulting  loss  is  an  allowable  deduction. 

No  income  tax  is  imposed  upon  an  estate  for  appreciation 
in  values  which  may  exist  at  the  date  of  death,  but  inherit- 
ance taxes  are  supposed  to  be  based  on  actual  values. 

Appreciation  in  value  of  gift  held  to  be  income  to  donor. — 

Regulation Where  the   gift  is   other   than  money,  the 

basis  for  calculation  of  the  amount  of  the  gift  shall  be  the  fair 
market  value  of  the  property  at  the  time  given,  but  the  difference 
between  such  value  and  cost  (or  fair  market  value  on  January  1, 
1919,  if  acquired  before  that  date)  shall  be  returned  as  profit  or 
loss  by  the  donor (Art.  201.) 

The  state  is  attempting  to  tax  to  the  donor  appreciation  in 
value  of  gifts  on  the  theory  that  the  words  "sale  or  other  dis- 
position of  property"  are  sufficiently  inclusive  to  mean  that  a 
gift  is  such  "other  disposition  of  property"  as  to  constitute  a 
closed  transaction  in  which  a  taxable  profit  is  realized. 

Assume  that  a  man  makes  his  wife  a  gift  of  stock  costing 
$1,000  in  1910;  fair  market  value  at  date  of  gift  was  $15,000; 
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fair  market  value  at  March  i,  1913,  was  $5,000;  fair  market 

value  January  1,  1919,  was  $10,000.     Under  the  federal  law 

there  is  no  tax. 

Regulation Gifts,   whether   charitable   contributions   or 

otherwise,  constitute  a  disposition  of  property  which  may  result  in 
a  profit  or  loss  to  be  measured  by  the  difference  between  the  cost 
(or  the  value  on  January  1,  1919,  if  acquired  prior  thereto)  and 
the  value  at  the  date  of  the  gift.     (Art.  91.) 

Under  the  foregoing  state  regulation  it  would  seem  that 
there  should  be  returned  for  taxation  $5,000,  that  being  the 
difference  between  value  at  January  1,  1919,  and  the  value  at 
the  date  of  the  gift.  The  state  law,  however,  taxes  only  "gains, 
profits  and  income,"  and  in  the  opinion  of  the  author  no  tax- 
able income  arises  from  a  gift  and  no  tax  can  be  imposed  unless 
and  until  the  law  is  amended  to  require  the  inventory  of  appre- 
ciation in  values.  (For  discussion  of  appreciation  of  property 
values,  see  Income  Tax  Procedure,  1921,  page  394.) 

In  a  recent  ruling,  the  state's  determination  to  tax  such 
appreciation  is  reiterated. 

Ruling.  If  a  father,  on  account  of  affections,  gave  certain 
securities  to  his  son,  is  the  father  required  to  report  as  income  the 
appreciated  value  of  such  property  at  the  time  of  disposal? 

Yes.  Article  201  of  the  Comptroller's  Regulations  provides 
as  follows :  "Where  a  gift  is  other  than  money,  the  basis  of  cal- 
culation of  the  amount  of  the  gift  shall  be  the  fair  market  value 
of  the  property  at  the  time  given,  but  the  difference  between 
such  value  and  cost  (or  fair  market  value  on  January  1,  1919, 
if  acquired  before  that  date)  shall  be  returned  as  profit  or  loss 
by  the  donor."  (Question  19,  Comptroller's  Questions  and  Answers, 
1921.) 

The  federal  government  has  not  attempted  to  tax  such  so- 
called  income,  but,  as  heretofore  explained,  state  taxation  is 
not  limited  as  is  taxation  under  the  federal  Constitution. 

The  following  discussion29  is  of  interest  as  setting  forth 
the  views  of  Mr.  Mark  Graves,  Director  of  the  Income  Tax 
Bureau. 


^Proceedings  of  Ninth  State  Tax  Conference   (March  19,  1920)   The 
Neiv  York  State  Tax  Bulletin,  pages  171-175. 
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Gifts — taxability  of. — 

Mr.  Graves:  It  has  been  found,  I  believe,  that  substantial 
amounts  of  income  were  escaping  actual  taxation  by  the  federal 
government.  The  federal  revenue  act  and  our  statute  both  provide 
that  the  proceeds  of  a  gift  or  the  value  of  a  gift  is  not  income. 
That  leads  us  to  this  situation.  A  man  may  buy  some  stock  or 
some  bonds  or  some  other  property  of  another  kind  which  greatly 
appreciates  in  value,  as  has  actually  been  the  case  in  all  recent 
years.  If  a  man  is  so  fortunate  in  the  stock  market  that  he  gets 
in  on  a  good  thing  like  Crucible  Steel  last  •  year,  and  he  makes  a 
million-dollar  profit,  he  immediately  wonders  how  he  can  get  by 
with  that  and  realize  a  profit  without  paying  a  large  portion  of  it 
to  the  federal  government  and  another  small  portion  to  the  state 
government.  The  result  is  that  he  usually  gives  the  property  or 
stock  to  his  wife  and  it  is  not  income  to  her  and  she  is  not  taxable 
on  it.  There  has  been  income  realized  by  someone.  His  stock 
sold  for  much  more  than  it  cost  him,  and  someone  should  pay  an 
income  tax.  In  framing  the  comptroller's  regulations — not  relying 
on  my  judgment  or  the  judgment  of  others  in  the  comptroller's 
office,  but  at  a  conference  with  men  whom  we  thought  at  least  were 
well  posted — men  who  had  had  something  to  do  with  framing  the 
regulations  by  the  United  States  government — we  concluded  that 
we  might  regulate,  at  least,  that  appreciation  in  value  of  property 
given  is  income  to  the  donor,  on  the  theory  that  if  a  man  gives 
something  he  must  have  it  at  the  time  that  he  gives  it.  He  cannot 
give  something  that  he  has  not.  If  a  man  makes  a  gift  of  100 
shares  of  stock  he  does  not  measure  his  gift  in  the  100  shares,  but 
he  measures  it  in  the  money  value  of  the  stock  at  the  time  that  the 
gift  is  made.  We  reason  this  way :  Our  statute  tells  in  one  sec- 
tion how  gain  or  loss  shall  be  calculated  in  case  of  a  sale  of  prop- 
erty, and  in  the  section  immediately  following  it  tells  us  how  gain 
or  loss  shall  be  calculated  in  the  case  of  the  exchange  of  property. 
And  in  the  first  section  it  says  "sale  or  other  disposition"  we  have 
the  words  "other  disposition."  It  occurs  to  me  that  those  words 
are  either  superfluous  in  that  section,  or  else  they  relate  only  to 
gifts,  because  what  other  disposition  can  there  be  made  of  prop- 
erty other  than  by  sale  or  exchange?  In  other  words,  we  clearly 
state  the  rule  in  our  statute  for  calculating  gain  or  loss  in  the  case 
of  sale  and  in  the  case  of  exchange,  and  still  we  have  in  our  law  the 
words  "other  disposition." 

Mr.  Tobin  :  Thank  you,  very  much,  Mr.  Graves.  I  brought 
up  the  precise  question  because  I  know  there  are  ever  so  many  men 
present  who  are  interested. 

Mr.  Zoller:  Mr.  Graves  will  also  state  that  in  case  there  is 
a  loss  that  the  taxpayer  gets  the  benefit  of  the  loss? 
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Mr.  Graves:    Precisely.    The  rule  will  have  to  work  both  ways. 

Mr.  Tanzer  :  A  good  deal  of  income  now  escapes  by  the  making 
of  gifts.  I  agree  that  the  profit  that  escapes  taxation  ought  to  be 
reached;  but  I  do  not  find  myself  able  to  agree  with  him  as  to  the 
method  by  which  the  comptroller's  office  proposes  to  reach  that 
profit,  and  for  this  reason:  When  the  donor  whose  property  has 
appreciated  in  value  gives  that  property  away,  he  does  not  realize 
a  profit.  What  he  does  is  to  make  it  possible  for  someone  else  to 
realize  a  profit.  All  that  the  donor  has  when  he  gives  away  the 
property  is  an  unrealized  appreciation.  It  is  true,  as  Mr.  Graves 
argues,  that  a  man  cannot  give  away  what  he  has  not  got.  But 
he  had  it  at  the  moment  before  he  gave  it  away,  and  on  that  logic 
he  should  pay  taxes  when  he  had  it  before  he  gave  it  away,  just 
as  well  as  he  should  at  the  moment  of  giving  it  away.  The  very 
foundation  of  income  tax  law  is  that  unrealized  appreciation  is  not 
income.  The  Supreme  Court  of  the  United  States  has  just  declared 
unconstitutional  the  provision  of  the  federal  revenue  law  that  an 
unrealized  gain  or  profit  is  not  taxable  income. 

Mr.  Graves  refers  to  the  term  "other  disposition"  as  possibly 
including  a  gift.  The  reason,  it  seems  to  me,  why  "other  disposi- 
tion" cannot  include  a  gift,  is  that  not  only  must  there  be  a  sale 
or  exchange  or  other  disposition,  but  there  must  be  a  gain  realized 
from  the  sale,  exchange  or  other  disposition,  and  when  a  man  makes 
a  gift  he  realizes  no  gain.  Those  who  have  studied  the  subject 
have  proposed  quite  a  different  solution.  The  Treasury  Department 
has  transmitted  to  Congress  a  proposal  that  the  donee  be  taxed  on 
the  basis  of  the  amount  of  gain  realized  by  sale  over  and  above  the 
cost  to  the  donor.  At  first  blush  that  may  seem  unfair  and  retro- 
active, and  possibly  it  is ;  but  that  proposal  may  perhaps  be  de- 
fended on  this  ground,  that  it  would  be  competent  for  Congress 
to  treat  the  entire  value  as  gain  for  which  he  has  exchanged 
nothing,  and  therefore  if  Congress  chooses  to  tax  the  donee  in  such 
lesser  amount  which  would  have  come  to  the  donor  if  he  had  re- 
tained the  property,  the  donee  has  perhaps  no  great  cause  for  com- 
plaint. 

Another  possible  way  is  by  way  of  an  excise  tax  on  the  gift. 
A  gift  may  be  treated  as  income,  but  whether  or  not,  I  do  not 
think  there  is  much  question  that  constitutionally  either  a  state  or 
Congress  could  impose  an  excise  tax  on  a  donee  receiving  a  gift, 
just  as  it  imposes  a  tax  on  a  person  receiving  an  inheritance;  but 
I  must  say  I  cannot  see  any  possible  reason,  in  law  or  logic,  for 
saying  that  the  donor  who  parts  with  what  he  had  and  realizes 
nothing  can  be  deemed  to  realize  income  from  that  gift. 

Mr.  Zoller:  You  do  not  seriously  contend  that  there  is  nothing 
in  the  federal  or  state  constitution  that  prohibits  the  state  from 
doing  what  Mr.  Graves  says  they  propose  to  do,  notwithstanding 
the  recent  decision  of  the  United  States  Supreme  Court? 
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Mr.  Tanzer  :  I  do  not  think  it  can  be  considered  as  income.  I 
think  it  might  be  quite  competent  for  the  state  to  impose  a  capital 
tax,  but  I  am  doubtful  whether  it  might  not  be  contended  that  a 
tax  on  unrealized  gains  in  case  the  property  is  given  away  without 
also  taxing  others  who  retain  property  which  has  similarly  appreci- 
ated, is  so  discriminatory  as  to  be  wanting  in  due  process  of  law. 
I  think  there  might  be  a  serious  question. 

Mr.  Handy  :  It  occurs  to  me  that  there  is  some  flaw  in  Mr. 
Tanzer's  logic.  If  a  man  gives  a  gift  to  his  wife  worth  $500  he 
gets  credit  for  a  handsome  gift.  If  I  give  a  wedding  present 
worth  $500  I  expect  to  be  invited  to  the  home  of  my  friends  more 
frequently  than  if  I  gave  a  gift  worth  $5.  It  seems  to  me  that  the 
value  of  the  gift  is  to  be  determined  at  the  time  that  the  gift  is 
made,  and  a  man  receiving  a  greater  amount  of  credit  for  a  large 
than  for  a  small  gift  should  certainly  account  for  it  on  his  income 
tax  return,  and  not  the  donee.  It  may  be  that  the  entire  value  of 
the  gift  should  be  taxed  against  the  donee;  but  it  seems  to  me  that 
it  would  be  scarcely  constitutional  unless  you  impose  the  tax  upon 
the  entire  amount  of  the  gift  and  not  simply  on  the  increase  of 
value  over  the  amount  that  it  was  worth  when  the  donee  acquired 
it.  There  is  a  vast  difference  between  giving  a  present  of  a  sapphire 
ring  and  an  emerald  ring  with  precisely  the  same  size  stone,  also 
there  is  quite  a  difference  between  making  a  gift  of  several  shares 
of  stock  worth  five  and  presenting  the  same  stock  at  a  time  when 
it  has  appreciated  fifty  or  one  hundred  dollars  a  share  in  value. 
So  if  a  man  acquires  an  additional  credit  it  would  be  only  fair 
and  reasonable,  according  to  Mr.  Graves'  logical  plan,  that  the 
donor  should  pay  the  tax  upon  the  additional  value  at  the  time 
the  gift  is  made. 

Basis  for  Ascertaining  Appreciation  of  Property 

The  state  law  uses  almost  the  same  language  as  the  federal 
statute30  in  prescribing  the  basis  on  which  to  compute  gain. 

Determination  of  the  taxable  profit  derived  from  the  ap- 
preciation of  property  is  made,  of  course,  by  a  comparison 
of  the  value  of  the  property  at  two  points  of  time.  The  fed- 
eral statute  designates  the  first  point  of  time  as  March  1,  1913, 
while  the  state  law  fixes  the  date  at  January  1,  19 19  (the  date 
as  of  which  the  state  income  tax  law  became  effective). 

Law.     Section  353.     For  the  purpose  of  ascertaining  the  gain 


'"Federal  law,  section  202  (a). 
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derived  or  loss  sustained  from  the  sale  or  other  disposition  of 
property,  real,  personal  or  mixed,  the  basis  shall  be  first,  in  case  of 
property  acquired  before  January  first,  nineteen  hundred  and  nine- 
teen, the  fair  market  price  or  value  of  such  property,  as  of  January 
first,  nineteen  hundred  and  nineteen,  and,  second,  in  case  of  property 
acquired  on  or  after  that  date,  the  cost  thereof;  or  the  inventory 
value,  if  the  inventory  is  made  in  accordance  with  this  article. 

The  difficulties  which  have  been  experienced  in  this  matter 
relate  to  the  application  of  the  principles — not  to  the  principles 
themselves.  No  trouble  is  experienced  when  an  actual  reali- 
zation takes  place.  The  trouble  arises  over  the  interpretation 
of  "sale  or  other  disposition  of  property,"  in  conjunction  with 
"gain  derived  or  loss  sustained." 

Inventory  method  not  applicable. — The  measurement  of 
gain  in  the  case  of  property  subject  to  inventory  has  been 
adequately  discussed  in  the  preceding  pages.  As  to  other 
property,  the  law  plainly  designates  cost  as  the  base  from 
which  to  measure  appreciation  in  the  case  of  property  acquired 
on  or  after  January  I,  1919,  and  the  value  on  that  date  for 
property  acquired  previously.  The  general  provision  of  the 
regulations  governing  this  point  reads  as  follows : 

Regulation.  For  the  purpose  of  ascertaining  the  gain  or  loss 
from  the  sale,  gift,  exchange,  or  other  disposition  of  property  the 
basis  is  (a)  its  fair  market  price  or  value  as  of  January  1,  1919, 
if  acquired  prior  thereto,  or  (b)  if  acquired  on  or  after  that  date, 
its  cost  or  its  approved  inventory  value.  In  both  cases  proper 
adjustment  must  be  made  for  any  depreciation  or  depletion  sus- 
tained. .  .      .   (Art.  91.) 

The  foregoing  ruling,  unlike  the  federal  regulation,31 
specifically  mentions  gifts  as  one  of  the  dispositions  of  prop- 
erty from  which  profit  or  loss  may  arise.32 

The  words  "or  its  approved  inventory  value"  appear  in 
the  law  as  "or  the  inventory  value,  if  the  inventory  is  made 
in  accordance  with  this  article." 

Section  356  of  the  law  grants  to  the  Comptroller  full  au- 


MReg.  45,  Art.   1561. 

32See  page  201  for  discussion  of  gifts. 
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thority  to  require  taxpayers  to  inventory  their  assets,  so  long 
as  the  basis  prescribed  conforms  "to  the  best  accounting  prac- 
tice in  the  trade  or  business"  and  may  be  considered  "as  most 
clearly  reflecting  the  income."  It  would  seem  that  there  is  a 
very  definite  limitation  upon  the  power  of  the  Comptroller 
because  it  is  not  customary  in  any  trade  or  business  to  inven- 
tory annually  or  periodically  the  capital  assets.  The  inven- 
tory method  is  used  only  with  trading  assets.  Although  it 
might  be  highly  desirable,  no  specific  authority  is  given  to 
prescribe  inventories  for  those  not  engaged  in  trade  or  busi- 
ness. 

No  specified  method  of  determining  values. — 

Regulation.  What  the  fair  market  price  or  value  of  property 
was  on  January  1,  1919,  is  a  question  of  fact  to  be  established  by  any 

evidence  which  will  reasonably  and  adequately  make  it  appear 

(Art.  92.) 

The  cost  of  reproduction  is  rarely  a  satisfactory  basis  for 
the  determination  of  fair  market  value  at  any  date.  In  many 
cases  during  the  war,  prices  were  paid  far  in  excess  of  repro- 
duction costs.  Recent  sales  by  willing  sellers  to  willing  buyers 
are  the  best  bases  of  all,  but  the  records  of  such  sales  are  con- 
fined amost  entirely  to  stock  and  similar  exchanges.  Repro- 
duction cost,  however,  may  be  very  useful  evidence  in  estab- 
lishing fair  market  value. 

Determination  of  fair  market  price  or  value  at  January  1, 
1919. — It  should  be  noted  that  the  law  does  not  require  the 
determination  of  "fair  market  value"  on  January  1,  1919,  but 
"fair  market  price  or  value."  If  fair  market  price  can  be 
ascertained,  nothing  further  is  needed.  'But  it  must  be  "fair," 
that  is,  representative  and  not  narrow. 

The  sale  of  a  few  shares  of  stock  out  of  thousands  is  not 
a  fair  criterion.  In  addition  the  price  must  meet  the  common 
definition  of  "market,"  which  infers  a  willing  buyer  and  a 
willing  seller. 
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If  any  one  of  these  elements  is  lacking  we  use  the  alterna- 
tive provided  in  the  law,  viz.,  "value." 

What  is  "fair  market  value"  ? — The  following  extract 
from  a  decision33  of  the  United  States  Supreme  Court  may  be 
used  as  an  authoritative  guide  in  determining  what  is  "fair 
market  value." 

Decision.  The  market  value  of  goods  is  the  price  at  which  the 
owner  of  the  goods,  or  the  producer,  holds  them  for  sale;  the  price 
at  which  they  are  freely  offered  in  the  market  to  all  the  world;  such 
prices  as  dealers  in  the  goods  are  willing  to  receive,  and  purchasers 
are  made  to  pay,  when  the  goods  are  bought  and  sold  in  the  ordinary 

course  of  trade The  defendant  asserts  ....  that  the  only 

way  to  arrive  at  the  market  value  is  to  take  the  cost  of  production,  to 
compute  how  much  the  manufacturer  has  actually  disbursed  in  pro- 
ducing the  goods,  and  that  thus  you  have  the  actual  market  value. 
The  United  States,  however,  maintain  ....  they  are  freely  offered 
to  all  the  world,  and  held  at  known  and  established  rates;  .... 
and  at  which  they  are  ready  to  furnish  them  to  all  the  world.  If 
this  latter  state  of  facts  be  true,  then  it  is  evident  that  the  prices  at 
which  the  producers  so  hold  them  are  the  market  prices 

Value  of  mines,  oil  wells,  etc.,  at  January  i,  1919. — Article 
190  states  that  "until  specific  regulations  on  the  subject  of 
depletion  are  issued  and  promulgated  by  the  state  Comp- 
troller," the  federal  regulations  will  be  followed,  excepting 
that  value  at  January  1,  1919,  instead  of  March  1,  1913,  will 
be  used.  The  state  presumably  will  use  the  same  methods  as 
the  federal  authorities,  who  now  base  their  valuation  of  min- 
eral property  on  the  present  worth  of  the  income  to  be  derived 
from  the  property  over  its  estimated  life.34 

Value  of  claims  for  infringements,  judgments,  claims,  etc., 
January  1,  10,19. — The  state  takes  the  same  position  as  the  fed- 
eral Treasury  in.  valuing  claims,  judgments,  etc.,  at  a  given 
date,  viz.,  that  they  should  consist  of  definite  assignable  rights 
at  the  date  at  which  a  value  is  placed  upon  them.35 


83Cliquots  Champagne,  3  Wall.  114. 

"For  specific  example  of  mine  valuation,  see  Income  Tax  Procedure, 
1921,  pages  409-411. 
35See  page  148. 
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Ruling.  A  motion  picture  company  was  organized  in  1914.  A 
partnership  which  financed  this  company  upon  its  failure  to  show  any 
signs  of  making  a  profit,  took  as  security  for  the  partnership  claim, 
a  judgment  which  the  company  held  against  X  corporation.  The 
motion  picture  company  is  without  resources.  As  a  result  of  litiga- 
tion this  judgment  was  reversed  in  the  spring  of  1920.  The  part- 
nership asks  if  the  value  of  this  judgment  is  deductible  as  a  loss  ? 

Sufficient  facts  are  not  presented  to  determine  whether  or  not 
the  X  corporation  was  solvent  on  January  1,  1919.  If  such  cor- 
poration was  liable  for  the  full  amount  of  the  judgment  at  that  time 
and  the  court  decision  is  now  final,  the  partnership  may  deduct 
as  a  loss  the  value  of  the  judgment  as  of  January  1,  1919.  (Ques- 
tion 97,  Comptroller's  Questions  and  Answers,  192 1.) 

Value  of  goodwill  at  January  1,  1919.36 — 
No  specific  rulings  have  been  issued  by  the  state  as  to  how 
to  value  goodwill,  but  the  three  principal  methods  used  by  the 
federal  authorities  may  be  described  as  follows : 

1.  The  difference  between  the  price  at  which  an  article  is 
sold  under  the  trade-name  and  under  no  trade-name  multi- 
plied by  the  number  of  units  sold  during  the  year  equals  profits 
attributable  to  goodwill.    Capitalize  this  at  20  per  cent. 

2.  Comparison  with  businesses  having  similar  sales  and 
profits  when  such  companies  have  goodwill  purchased  for 
cash. 

3.  An  allowance  out  of  average  earnings  over  a  period  of 
years  prior  to  March  1,  19 13,  preferably  not  less  than  five 
years,  of  a  return  of  10  per  cent  upon  the  average  tangible 
assets  for  the  period.  The  surplus  earnings  will  then  be  the 
average  amount  available  for  return  upon  the  value  of  the 
intangible  assets,  and  this  return  should  be  capitalized  upon 
the  basis  of  not  more  than  five  years'  purchase — -that  is  to  say, 
five  times  the  amount  available  as  return  from  intangibles 
should  be  the  value  of  the  intangibles. 

It  was  held  that  the  10  per  cent  was  to  be  applied  to  the 
net  tangible  assets.  Of  course,  the  smaller  the  average  net 
tangible  assets  to  be  capitalized,  the  greater  will  be  the  earn- 


3°For  full  discussion  of  goodwill  valuation,  see  Income  Tax  Procedure, 
1921,  pages  413-419- 
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ings  to  be  capitalized  at  20  per  cent  to  establish  the  goodwill 
value. 

In  businesses  that  are  more  or  less  stable,  8  or  9  per  cent 
return  on  tangibles  and  capitalization  of  the  earnings  applicable 
to  goodwill  at  15  per  cent  has  been  suggested. 

Average  of  stock  quotations  of  January  1,  1919.37 — 

Regulation In  the  case  of  securities  dealt  in  on  a  recog- 
nized exchange,  the  fair  market  value  on  January  1,  1919,  will  or- 
dinarily be  determined  by  the  average  of  the  bid  and  asked  prices  after 
closing  on  December  31,  1918.  In  all  other  cases  other  evidence 
of  value  is  necessary  and  bona  fide  sales  nearest  January  1,  1919,  of 
securities  publicly  or  privately  dealt  in,  or  appraisals  for  inheritance 
or  similar  purposes,  will  be  considered.     (Art.  92.) 

When  only  a  few  shares  were  sold  before  and  after  Janu- 
ary 1,  1919,  taxpayers  may  claim  that  such  sales  were  not  rep- 
resentative nor  controlling.  The  federal  authorities  take  this 
view  in  establishing  values.  It  has  also  been  the  federal  prac- 
tice to  permit  values  fixed  by  appraisers  of  state  courts  to  be 
rebutted  when  it  could  be  shown  that  such  appraisals  were 
merely  nominal. 

Income  from  Appreciation  of  Property  Values 

In  the  preceding  pages  the  discussion  has  been  concerned 
with  the  taxation  of  appreciation  when  there  has  been  a  reali- 
zation or  what  the  state  deems  to  be  the  equivalent  of  realiza- 
tion. There  is  an  honest  doubt  about  the  legality  and  advis- 
ability of  taxing  realizations,  but  there  can  be  no  doubt  about 
the  inequity  and  ultimate  impossibility  of  taxing  appreciation 
which  has  not  been  realized  to  such  an  extent  that  the  taxpayer 
has  in  hand  cash  or  its  equivalent  sufficient  at  least  to  pay  the 
tax  assessed  thereon. 

The  author  believes  that  realized  capital  gains,  that  is  to 


"Instructions  27,  page  2  of  instructions,  form  201,  read  in  part  as 
follows : 

"You  can  ascertain  the  January  1,  1919,  valuation  of  most  securities 
at  any  district  office  of  the  New  York  State  Income  Tax  Bureau." 
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say,  realized  appreciation,  should  be  taxed  as  income.  But  it 
should  .be  quite  clear  that  there  is  a  gain  and  a  realization. 

One  of  the  statements  in  the  present  regulations  (the  lan- 
guage is  the  same  as  that  in  the  federal  regulation  dealing  with 
this  subject)38  can  hardly  be  improved  as  an  expression  of  an 
equitable  basis  of  taxation.  "Both  a  change  in  substance,  and 
not  merely  in  form,  and  a  change  into  the  equivalent  of  cash 
are  required  to  complete  or  close  a  transaction  from  which  in- 
come may  be  realized."  This  is  the  principle  upon  which  the 
author  has  based  his  rather  extended  arguments  in  Income 
Tax  Procedure,  1921. 

Most  of  the  difficulty  arises  from  the  lack  of  a  comprehen- 
sive definition  of  "net  income."  The  definition  in  the  state  law 
is  similar  to  that  of  the  federal  law.39 

Law.  Section  357.  The  term  "net  income''  means  the  gross  in- 
come of  a  taxpayer  less  the  deductions  allowed  by  this  article. 

and  section  359  states  that : 

Law.    Section  359.    The  term  "gross  income"  : 

1.  Includes  gains,  profits  and  income  derived  from  ....  busi- 
nesses, commerce,  or  sales,  or  dealings  in  property,  whether  real  or 
personal,  growing  out  of  the  ownership  or  use  of  or  interest  in  such 
property;    .... 

The  words  "gains,  profits  and  income"  might  be  construed 
to  include  unrealized  as  well  as  realized  gains,  were  it  not  for 
the  impracticability  of  attempting  to  tax  unrealized  capital 
gains. 

In  a  recent  decision40  one  of  the  federal  district  courts  held 
that  appreciation  in  value,  even  though  realized,  is  not  income. 

Decision I  feel  constrained  to  hold  that  the  appreciation 

in  value  of  the  plaintiff's  bonds,  even  though  realized  by  sale,  is 
not  income  taxable  as  such,  and  in  reaching  this  conclusion  I  find 
support  for  it  in  the  Macomber  case  where  Mr.  Justice  Pitney  says : 
"Enrichment  through  increase  in  value  of  capital  investment  is  not 
income  in  any  proper  meaning  of  the  term." 


MReg.  45,  Art.  1563. 

""Federal  law,   Sections   212    (a),  213. 

"Brewster  v.  Walsh,  U.  S.  District  Court  (Conn.),  December  16,  1920. 
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It  follows  that  the  Income  Tax  Law  of  1916,  in  so  far  as  it 
attempts  to  tax  such  increase,  is  in  conflict  with  the  apportionment 
requirements  of  the  First  Article  of  the  constitution,  being  a  direct 
tax  and  not  apportioned  among  the  several  states  according  to  popu- 
lation  

The  effect  of  this  decision,  if  upheld  by  the  United  States 
Supreme  Court,  is  in  doubt,  as  far  as  the  state  of  New  York 
is  concerned,  as  there  is  no  inhibition  in  the  state  constitution 
on  the  taxation  of  capital  gains. 

Surplus  arising  from  reappraisals  is  not  taxable  income. — 
Increased  valuations  from  writing  up  capital  asset  values 
are  not  subject  to  income  tax,  but  revaluations  as  of  January 
1,  1919,  should  be  used  as  bases  for  depreciation  and  depletion 
charges,41  and  this  requires  that  the  appraisals  be  entered  in 
the  books.  Property  accounts  will  be  debited  and  "surplus 
arising  from  reappraisement  of  property"  will  be  credited. 
The  latter  account  is  equivalent  to  a  capital  surplus  account, 
excepting  that  part  of  the  appreciation  which  may  subsequently 
be  realized  and  should  then  be  transferred  to  an  account  which 
on  a  balance  sheet  and  for  income  tax  purposes  would  be 
called  "earned  surplus."  In  order  to  avoid  its  inclusion  as 
income  for  the  taxable  year,  the  amount  on  the  books  should 
be  credited  to  "surplus  earned  prior  to  January  1,  1919." 

Appreciation  in  stock  exchange  seat. — 

Ruling.  A  stock  broker  questions  if  he  is  required  to  report 
as  taxable  income  $10,000  appreciation  in  the  value  of  the  stock 
exchange  seat  held  by  him  ? 

No.  Income  in  this  instance  is  not  realized  until  he  disposes  of 
the  stock  exchange  seat.  (Question  33,  Comptroller's  Questions  and 
Answers,  1921.) 


'See  Chapter  XV. 


CHAPTER  X 

INCOME  FROM  PERSONAL  SERVICES 

The  federal  and  state  laws  and  the  courts  have  been  more 
or  less  lenient  with  business  and  capital  gains  and  profits,  and 
in  comparison  the  recipient  of  income  from  personal  services 
has  been  dealt  with ,  almost  harshly.  In  most  cases  the  sal- 
aried employee  and  the  professional  taxpayer  are  taxed  on 
gross  income.  Some  deductions  are  permitted,  but  always  to 
a  limited  extent.  The  principle  that  earned  income  should  be 
taxed  more  lightly  than  unearned  income  has  been  almost 
wholly  ignored  in  this  country,  and  when  there  has  been  any 
differentiation  it  has  favored  the  unearned  income.  On  the 
other  hand,  in  Great  Britain,  earned  income  is  taxed  at  a  lower 
rate  than  unearned  income.  The  only  reason  given  by  our 
legislators  for  this  inequity  is  the  difficulty  of  differentiation; 
but  a  careful  study  by  the  author  of  the  investigations  and 
hearings  by  the  tax  committees  of  Congress  and  the  state  leg- 
islature does  not  indicate  that  any  sympathetic  attempt  has 
been  made  in  the  United  States  to  recognize  the  justice  of 
imposing  a  lighter  tax  on  those  whose  brain  capital  is  being 
used  up  than  on  those  whose  capital  is  permanent.  Moreover, 
in  the  latter  case  depletion,  depreciation,  obsolescence  and 
losses  are  allowable,  whereas  in  the  case  of  the  brain  worker 
no  deduction  for  wear  and  tear  is  permissible. 

Summary  of  Differences  Between  State  and  Federal 
Procedure 

The  salaries  of  all  employees  of  the  state  and  its  political 
subdivisions  are  exempt  from  federal  income  tax  but,  with  cer- 
tain exceptions,  are  subject  to  state  tax.     (See  page  215.) 

The  salaries  of  all  federal  employees  which,  with  certain 
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exceptions,  are  subject  to  federal  income  tax,  are  exempt  from 
state  income  tax.     (See  page  216.) 

The  pay  of  soldiers  and  sailors  is  not  taxable  at  all  under' 
the  state  law,  while  under  the  federal  law  not  more  than 
$3,500  for  service  during  the  present  war  is  exempt.  (See 
page  216.) 

Compensation  for  services  rendered  prior  to  January  1, 
1919,  is  not  taxable  under  the  state  law,  even  though  received 
after  that  date.  The  .corresponding  date  under  the  federal 
law  is  March  1,  1913.     (See  page  218.) 

The  state  regards  all  so-called  "Christmas  presents"  to 
employees  as  additional  compensation  to  them  and  as  expense 
to  the  employer.  Under  the  federal  practice  such  items  are 
sometimes  regarded  as  gratuities  not  deductible  as  an  expense 
by  the  employer  and  not  additional  compensation  to  the  em- 
ployee.    (See  page  221.) 

Under  state  procedure,  pensions,  if  paid  by  the  state,  are 
taxable  to  residents;  if  paid  by  the  United  States,  not  taxable. 
The  converse  of  this  is  true  in  federal  practice.     (See  page 

225-) 

A  pension  from  a  pension  fund  to  which  an  employee 
has  contributed  is  taxable  only  to  the  extent  that  it  exceeds  the 
aggregate  amount  of  all  payments  or  contributions  made  by 
the  employee  to  the  fund.  There  is  no  similar  federal  provi- 
sion relating  specifically  to  pensions,  but  the  point  is  probably 
covered  by  the  federal  regulation  on  annuities.  (See  pages 
225,  226.) 

The  state  rules  that  a  person  receiving  salary  and  a  per 
diem  allowance  must  return  as  income  the  excess  of  the  allow- 
ance over  the  actual  expenses.  When  the  expenses  exceed  the 
allowance  such  excess  is  not  deductible.  This  is  similar  to 
the  federal  ruling  before  its  amendment  in  January,  192 1. 
The  federal  practice  now  is  to  treat  as  income  or  allow  as  an 
expense  the  difference  between  actual  expenses  and  the  per 
diem  allowance,  adjusted  by  the  saving  of  such  expenses  at 
home.     (See  page  227.) 
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Taxable  and  Exempt  Income  from  Personal  Services 

The  language  of  the  state  law  is  almost  identical  with  that 
of  the  federal  law. 

Law.     Section  359.    The  term  "gross  income": 
1.  Includes  gains,  profits  and  income  derived  from  salaries,  wages 
or  compensation  for  personal  service,  of  whatever  kind  and  in  what- 
ever form  paid,  or  from  professions,  vocations,  .... 

Compensation  of  certain  officers  exempt. — Proceeding  on 

the  same  principle  as  that  followed  in  the  federal  rulings,  the 

Attorney-General  of  the  state  has  ruled  that  the  salaries  of 

certain  state  officers  are  not  subject  to  tax,  on  the  theory  that 

the  constitution  prohibits  a  diminution  of  their  compensation1 

during  their  terms  of  office.2 

Ruling.  Under  what  provision  of  law  has  the  State  recently 
refunded  to  the  county  judges  of  the  State  the  amount  of  tax  which 
they  paid  on  account  of  their  compensation  as  such  officers? 

The  law  contains  no  provision  requiring  this  refund.  The 
United  States  Supreme  Court  in  the  case  of  Evans  v.  Gore3  (June 
1,  1920),  in  interpreting  certain  language  in  the  Constitution  of  the 
United  States,  to  the  effect  that  judges  shall  receive  for  their 
services  compensation  which  shall  not  be  diminished  during  their 
continuance  in  office,  concluded  that  the  federal  tax  on  incomes 
in  the  case  of  these  officials  was  imposed  contrary  to  the  provisions 
of  the  Constitution  and  was  therefore  invalid.  In  view  of  this 
decision  the  Attorney-General  of  this  State  directed  the  Comptroller 
to  make  refund  to  constitutional  officers  in  this  State  of  the 
amount  of  income  taxes  paid  on  account  of  their  salaries.  This 
opinion  of  the  Attorney-General  specifically  stated  that  officers 
whose  salaries  are  subject  to  action  by  the  Legislature,  who  are 
elected  subsequent  to  the  enactment  of  the  personal  income  tax 
law  (chapter  627,  Laws  1919)  are  subject  to  this  tax.  (Question 
1,  Comptroller's  Questions  and  Answers,  1921.) 

Compensation  of  state  officers  in  general  not  exempt. — 

Regulation.  Compensation  paid  its  officers  and  employees  by 
the  State  of  New  York  or  any  other  state,  or  any  political  subdivision 
thereof,  including  fees  received  by  notaries  public  commissioned  by 


'Federal  law,  section  213   (a). 

2Attorney-General's  Income  Tax  Letter  No.  38,  dated  August  30,  1920, 
quoted  on  page  51. 
S2S3  U.  S.  245. 
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states  and  the  commissions  of  receivers  appointed  by  State  courts, 
and  including  amounts  paid  to  officers  and  employees  while  in  -the 
military  or  naval  service,  is  taxable.  Employees  of  universities  re- 
ceiving salaries  paid  in  part  or  in  whole  from  funds  available  under 
the  Smith-Lever  Act  of  May  8,  1914,  who  are  officers  or  employees 
of  a  State,  are  required  to  return  as  taxable  income  the  salaries  so 
received.  This  is  also  true  with  respect  to  the  Act  of  August  30,  1890, 
relating  to  colleges  for  the  benefit  of  agriculture  and  the  mechanic 
arts,  and  to  the  Act  of  March  2,  1887,  relating  to  agricultural  experi- 
ment stations  in  such  colleges.     (Art.  24.) 

Salaries  of  federal  officers  and  employees  exempt. — The 
state  law4  specifically  exempts  all  compensation  received  by 
officers  and  employees  of  the  United  States,  including  per- 
sons in  the  military  or  naval  forces.  The  corresponding 
exemption  of  state  employees  from  federal  tax  is  not  con- 
tained specifically  in  the  federal  law,  but  rests  on  an  opinion 
of  the  Attorney-General.6 

Pay  of  soldiers  and  sailors  entirely  exempt. — Compensa- 
tion of  soldiers  and  sailors  of  the  United  States  is  not  taxable 
at  all  by  the  state,6  but  under  the  federal  law  the  amount  in 
excess  of  $3,500  is  taxable.  Compensation  received  by  sol- 
diers and  sailors  from  other  sources,  however,  is  taxable.7 

Contractor  for  public  work  not  a  public  employee. — 

Regulation.  Where  warrants  are  issued  by,  or  in  behalf  of,  a 
state,  city,  town,  or  other  political  subdivision  of  a  state,  and  are 
accepted,  in  payment,  the  fair  market  value  of  such  warrants  at  the 
time  of  receipt  must  be  returned  as  income.  When  a  contractor  re- 
ceives payment  in  stock,  bonds  or  other  obligations  of  a  corporation 
other  than  as  stated  above,  such  securities  shall,  for  the  purpose  of 
determining  gain  or  loss  be  treated  as  the  equivalent  of  cash  to  the 
amount  of  their  fair  market  value.  If  upon  conversion  of  the  war- 
rants or  securities  into  cash  or  other  property,  the  contractor  receives 
an  amount  or  value  greater  or  less  than  the  value  so  returned, 
the  profit  or  loss  so  realized  or  sustained  shall  be  reported  in  the 

'Section  359,  2,  f. 

"See  Income  Tax  Procedure,  1921,  page  297. 

"See  page  39. 

'Article  24;  see  above. 
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return  for  the  year  in  which  such  warrants  or  securities  are  con- 
verted.    (Art.  27.) 

The  foregoing  ruling  is'  sound.  The  corresponding  fed- 
eral ruling8  which  is  not  sound,  requires  that  "the  face  value 
of  such  warrants  must  be  returned  as  income."  Income,  of 
course,  does  not  depend  on  par  or  face  value. 

Income  from  jury  fees. — 

Ruling.    Are  amounts  received  for  jury  services  taxable? 

Yes,  if  they  are  received  for  services  on  the  jury  other  than 
one  impaneled  for  a  United  States  Court,  in  which  case  compensation 
would  not  be  taxed  because  it  was  paid  by  the  United  States  Govern- 
ment.    (Question  14,  Comptroller's  Questions  and  Answers,  1921.) 

Accounting  Procedure 

Receipt  and  accrual  methods. — The  state  gives  definite 
recognition  to  the  accrual  method  of  reporting  compensation, 
as  is  shown  in  the  following : 

Ruling.  During  1919-1920  an  employee  of  a  manufacturing  cor- 
poration was  paid  both  straight  salary  and  commissions.  On  the  1919 
sales  no  commission  was  paid  until  March,  1920.  On  January  1,  1920, 
he  knew  that  he  was  to  receive  some  amount  but  it  was  not  definite 
because  the  company's  books  were  not  to  be  closed  until  March,  1920. 
At  that  time  he  received  $720  on  account  of  commissions  for  1919 
sales.    Is  this  amount  taxable  in  his  1920  return  ? 

If  the  taxpayer  is  reporting  on  an  accrual  basis,  he  should 
include  this  amount  as  income  for  the  year  1919;  if  reporting  on 
a  cash  basis,  he  may  report  it  as  of  the  year  1920,  when  received. 
(Question  5,  Comptroller's  Questions  and  Answers,   1921.) 

Taxpayer  may  elect  to  report  on  cash  or  accrual 

basis.9 — 

Ruling.  Is  an  election  permitted  a  taxpayer  in  his  first  taxable 
year,  who  has  earned  but  is  not  paid  any  compensation  in  that  year, 
to  file  no  report  but  include  the  amount  received  in  his  report  for  the 
following  year,  or  may  he  report  the  amount  for  the  year  in  which 
he  performed  the  services  ? 

Taxpayers  are  permitted  to  file  their  returns  on  either  a  cash 


"Reg:  45,  Art.  37- 
"Article  24;  see  page  216. 
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or  accrual  basis.  If  this  taxpayer  chooses  to  file  on  a  cash  basis, 
he  would  not  file  any  return  for  the  first  year;  a  return  for  that 
year  would  be  required,  however,  if  his  accounting  records  were 
kept  on  an  accrual  basis.  (Question  120,  Comptroller's  Questions 
and  Answers,  1921.) 

Accrual  basis  not  permitted  unless  compensation  is 

determined. 

Regulation.  Where  no  determination  of  compensation  is  had 
until  the  completion  of  the  services,  the  amount  received  is  income 
for  the  taxable  year  of  its  determination (Art.  23.) 

It  is  oil  course  difficult  to  accrue  an  amount  which  is  not 
determined.  When  a  tax  rate  is  not  highly  progressive  it 
makes  little  difference ;  but  when  the  rate  is  heavily  graduated 
the  taxation  in  one  year  of  an  amount  received  for  personal 
services  which  has  been  accruing  over  several  years  is  a  posi- 
tive hardship  which  should  be  alleviated.  One  practical  sug- 
gestion is  that  the  taxpayer  report  an  estimated  amount  on  an 
accrual  basis  and  in  the  year  of  receipt  report  only  the  balance 
as  income  for  that  year.  This  means  more  or  less  of  a  gamble, 
as  something  may  happen  and  the  ultimate  collection  may  be 
considerably  under  the  estimate.  The  equitable  method,  and 
one  within  the  power  of  the  Comptroller  to  authorize,  is  to 
permit  the  taxpayer  to  prorate  the  earnings  over  the  entire 
period  or  allocate  the  earnings  to  the  periods  in  which  they 
actually  accrued  and  submit  amended  returns.  As  heretofore 
stated,  those  in  receipt  of  salaries  and  fees  are  the  victims  of 
sufficient  discrimination  without  unnecessarily  adding  to  their 
hardships. 

Compensation  for  services  rendered  before  January  1,  1919 
— how  far  taxable. — The  following  ruling  adopts  the  same 
principle  as  that  contained  in  the  federal  regulation.10 

Ruling.  Answering  your  inquiry  of  January  26,  you  are  advised 
that  payments  for  any  personal  services  completed  in  1918,  although 
not  paid  for  until  1919,  are  not  taxable,  and  should  not  be  included 
in  the  tax  return.     This  applies  also  to  payment  for  legal  services 

"Reg.  45,  Art.  87. 
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rendered  in  1918  but  not  paid  for  until  1919.  Where  services  are 
not  completed  until  1919,  even  though  the  value  of  such  services 
when  completed  has  been  determined  in  1918,  if  the  services  are  of 
such  a  nature  that  a  value  cannot  well  be  placed  upon  separate 
portions  thereof,  no  apportionment  will  be  allowed  and  the  amount 
received  as  compensation  therefor  must  be  included  in  gross  income 
for  the  year  in  which  the  services  were  completed.  However,  if 
the  value  of  the  services  performed  in  1918  can  be  separated  from 
the  value  of  the  services  rendered  after  January  1,  1919,  the  income 
earned  in  1918  is  not  taxable. 

The  test  is  not  the  ability  to  apportion  fees  earned  in  1918 
and  1919  but  whether  on  December  31,  1918,  a  valid  claim  existed 
for  services  rendered  in  1918,  which  claim  was  determinable,  assign- 
able and  collectible  on  that  date.  If  no  such  claim  existed  on  De- 
cember 31,  1918,  fees  for  services  rendered  prior  thereto  must  be 
included  in  gross  income  for  the  year  of  their  determination  or 
receipt  according  to  the  method  of  accounting  employed  by  the 
taxpayer.     (Official  ruling,  dated  January  30,  1920.) 

The  foregoing  principle  is  amplified  in  the  following  arti- 
cle. The  author  ventures  to  suggest  that  a  professional  man 
should  be  versatile  enough  to  determine  the  accrual  at  Decem- 
ber 31,  19 18.  It  is  not  intended  that  any  income  accrued 
prior  thereto  should  be  taxed;  therefore  a  bona  fide  segrega- 
tion of  income  collected  thereafter,  even  though  no  more  than 
a  rough  estimate  can  be  made,  is  a  sufficient  compliance  with 
the  law.  If  there  is  any  doubt,  the  taxpayer,  not  the  state,  is 
entitled  to  it. 

Fees  for  professional  service. — 

Ruling.  Your  letter  of  January  22,  requesting  an  interpretation 
of  Article  7911  of  the  Regulations,  as  applied  to  fees  of  professional 
men  raises  six  possible  situations : 

(a)  Where  a  lawyer  rendered  a  bill  in  March,  1919,  for  services 

covering  a  period  including  a  part  of  1918; 

(b)  Where  the  bill  rendered  includes  separate  and  distinct  items 

of  services  such  as  preparation  of  a  will,  drawing  of 
agreements,  incorporation  of  a  company,  all  of  which 
separate  matters  were  closed  and  completed  before  Jan- 
uary 1,  1919; 

(c)  Where  a  bill  was  rendered  as  in  "b"  and  a  gross  sum  was 

charged  including  not  only  those  services  but  also  services 


"See  page  148. 
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rendered  in   1919  without   specific   apportionment   on  the 
books ; 

(d)  Where   in  the   case   of   a  receivership,   attorneys    received 

in  1919,  a  payment  on  account  of  services  rendered  during 
a  period  including  part  of  1918; 

(e)  Where  an  attorney  rendered  a  bill   for   1919   for  services 

performed  in   a  single  matter  not  concluded  until   1919, 
but  covering  a  period  including  part  of  1918; 

(f)  Where   an   attorney    received   an  annual   retainer,   payable 

quarterly  or  semi-annually. 

You  are  advised  that  in  order  to  exclude  any  part  of  the  fees 
or  compensation  received  in  1919,  from  your  return  for  that  year 
on  the  grounds  that  part  of  the  services  were  rendered  and  per- 
formed in  1918,  there  must  have  existed  on  January  1,  1919,  a  valid 
unconditional  claim  for  services  rendered,-  which  claim  was  both 
determinable,  assignable  and  collectible.  The  ability  to  apportion 
a  part  of  the  whole  compensation  to  the  year  1918  and  1919,  is  not 
by  itself  sufficient. 

Applying  this  reasoning  to  your  specific  cases,  it  follows  that 
if  in  "a"  the  attorney  could  separate  his  bill  for  services  into  two 
parts,  that  earned  in  1918  and  that  earned  in  1919,  and  thereby 
show  separate  and  distinct  items  of  services  closed  and  completed 
December  31,  1918,  that  part  of  the  amount  received  later  which 
represents  the  value  of  the  claim  existing  on  January  1,  1919,  need 
not  be  included  in  the  1919  return. 

From  the  facts  stated  in  "b"  it  is  evident  from  the  above,  that 
no  part  of  a  compensation  received  in  1919  need  be  included  in  the 
1919  return. 

In  "c"  we  have  the  situation  as  in  "b"  with  the  additional 
fact  that  further  services  were  performed  in  1919,  but  only  one 
bill  rendered  in  1919.  This,  therefore,  presents  a  case  where  an 
unconditional  claim  accrues  to  the  creditor  and  exists  on  January 
1,  1919,  as  the  attorney  could  separate  the  items  of  services  rendered 
in  1918  from  those  rendered  in  1919,  and  if  necessary,  present  two 
bills  for  the  services  thus  performed. 

The  test  in  "d"  and  "e"  is  whether,  if  the  attorney  under 
the  facts  as  therein  stated,  had  withdrawn  on  January  1,  1919,  he 
could  have  rendered  a  bill  for  services  performed  up  to  December 
31,  1918,  which  represents  a  fixed,  collectible  and  assignable  claim. 

"f"  presents  a  clear  case  where  the  attorney  can  exclude  from 
his  1919  return  that  portion  of  his  annual  retainer  earned  and 
accrued  in  1918,  although  not  paid  until  1919.  (Official  ruling, 
dated  February  7,  1920.) 

The  foregoing  ruling  is  sound  so  far  as  the  principle  of  not 
taxing  any  income  which  accrued  prior  to  January  1,  1919,  is 
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concerned.  The  theory  of  assignability  is  not  so  sound.  There 
might  be  an  accrual  of  income  even  though  the  claim  could  not 
be  assigned  to  another.  It  is  doubtful  if  any  part  of  an  annual 
retainer  could  be  assigned.  A  better  method  would  be  to 
apportion  to  19 18  and  prior  years  the  amount  which  would  be 
collected  if  the  taxpayer  had  died  on  December  31,  1918. 

Gifts  or  bonuses  to  employees. — The  state  has  eliminated 
the  necessity  which  exists  under  the  federal  ruling12  of  deter- 
mining whether  Christmas  presents  to  employees  are  gratuities 
or  additional  compensation.  The  state  regards  all  such  "pres- 
ents" as  compensation  and  taxable  to  the  employee. 

Ruling.  As  requested  orally  I  have  considered  the  question: 
Are  gratuities  given  by  the  New  York  Clearing  House  to  its  em- 
ployees at  Christmas  time  to  be  regarded  as  income  to  the  employees, 
or  as  gifts? 

I  think  that  ordinarily  a  Christmas  present  to  an  employee 
partakes  more  of  the  nature  of  reward  for  faithful  service — com- 
pensation— than  of  the  nature  of  a  gift.  Of  course  the  element  of 
a  gift  that  is  voluntary,  is  present,  but  can  we  say  that  it  is  without 
consideration,  past  or  present,  legal  or  moral? 

In  the  case  of  a  corporation  organized  for  profit  to  its  stock- 
holders or  members,  the  making  of  gifts,  pure  and  simple,  would 
be  clearly  ultra  vires  (except  contributions  to  war  charities  specially 
authorized  by  statute)  and  any  gratuities  or  bonuses  to  employees 
are  justified  upon  the  ground  that  they  are  in  consideration  of 
services,  past  or  expected. 

The  New  York  Clearing  House  is  an  association  of  banking 
institutions.  Those  members  which  are  corporations  cannot  make 
gifts,  pure  and  simple.  They  contribute  their  proportion  of  the 
expenses  of  the  Clearing  House  on  the  theory  that  their  member- 
ship therein  is  necessary  as  a  part  of  their  business.  And  the 
only  basis  upon  which  they  can,  lawfully,  pay  their  share  of  the 
Christmas  gratuities,  is  that  it  is  a  part  of  their  business.  Unques- 
tionably it  tends  to  improve  the  morale  of  the  employees,  and 
encourage  faithful  service.  It  is  good  business  to  pay  these  bonuses 
— and  business,  not  generosity,  is  supposed  to  be  the  motive  actuat- 
ing bank  directors.  Business  involves  the  theory  of  a  quid  pro  quo 
(past,  present,  or  future)  and  that,  in  turn,  excludes  the  possibil- 
ity of  regarding  these  payments  as  pure  gifts.  They  must,  to  be 
lawful,  be  based  upon  consideration.     The  only  possible  considera- 


"Reg.  45,  Art.  107. 
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tion  is  services,  past  or  future.  I  can  not  avoid  the  conclusion 
that  you  must  regard  these  payments  as  personal  service  compen- 
sation. (Attorney-General's  Income  Tax  Letter  No.  14,  dated  January 
13,  1920.) 

Bonus  received  in  192 1  based  on  1920  business. — If  a  tax- 
payer reports  on  the  accrual  basis,  it  is  proper  to  account  for 
a  bonus  received  in  1921,  based  on  1920  business,  as  1920 
income.  If  the  return  is  prepared  on  a  cash  basis,  such  a 
bonus  should  be  reported  as  income  of  the  year  in  which  it 
was  received. 

Ruling.  If  a  taxpayer  reports  on  a  cash  basis  for  the  year 
1920  and  in  February,  1921,  received  a  bonus  based  on  the  volume  of 
business  done  by  his  employer  in  1920,  is  the  taxpayer  required  to 
consider  this  as  taxable  income  received  in  1920? 

No.  The  bonus  is  reportable  in  the  1921  return  of  the  taxpayer. 
(Question  56,  Comptroller's  Questions  and  Answers,   1921.) 

Commissions,  fees  and  tips  are  taxable. — 

Regulation Commissions    paid    salesmen,    compensation 

for  services  on  the  basis  of  a  percentage  of  profits,  commissions  on 
insurance  premiums,  tips,  retired  pay,  pensions  and  retiring  allow- 
ances paid  by  States  and  political  subdivisions  or  private  persons, 
are  income  to  the  recipients;  as  are  also  marriage  fees,  baptismal 
offerings,  sums  paid  for  saying  masses  for  the  dead,  and  other  gifts 
and  contributions  received  by  a  clergyman,  evangelist  or  religious 
worker  for  services  rendered (Art.  23.) 

The  above  regulation  is  identical  with  the  federal  ruling,13 
excepting  that  pensions  paid  by  states,  etc.,  are  taxable  by  the 
state  but  not  by  the  federal  government,  whereas  pensions  paid 
by  the  federal  government  are  not  subject  to  tax  by  the  state 
but  are  subject  to  federal  tax. 

When  compensation  is  based  on  a  percentage  of  profits  the 
question  arises  as  to  whether  or  not  taxes  should  be  eliminated 
from  profits  in  computing  the  bonus.  When  the  agreement 
between  the  parties  contemplates  taking  taxes  into  considera- 
tion, the  bonus  may  be  readily  computed  by  formula.14 


ISReg.  45,  Art.  32. 

"See  Income  Tax  Procedure,  1921,  page  310. 
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Renewal  insurance  commissions — policies  written  prior  to 
January  1,  1919. — The  state  first  held  commissions  on  renewal 
insurance  premiums  not  to  be  taxable,  on  the  theory  that  the 
services  in  earning  the  commissions  were  all  rendered  prior  to 
January  I,  1919,  even  though  premiums  were  paid  and  com- 
missions on  them  were  received  after  that  date. 

Ruling.  The  income  tax  bureau  ruled  sometime  ago  that  where 
an  agent  of  an  insurance  company  had  written  a  policy  prior  to  Jan- 
uary 1,  1919,  but  under  his  contract  was  entitled  to  receive  com- 
missions upon  premiums  paid  after  that  date  to  continue  the  policy 
in  force,  the  earning  of  which  commissions  required  no  further  act 
on  the  part  of  the  agent,  they  will  be  regarded  as  money  earned 
and  accrued  prior  to  January  1,  1919  and  not  be  deemed  taxable 
under  the  income  tax  law. 

In  making  such  ruling  the  Bureau  was  undoubtedly  thinking 
entirely  of  the  fact  that  no  further  act  on  the  part  of  the  agent 
was  necessary  to  entitle  him  to  the  renewal  commissions  and  that 
his  work  was  entirely  done  prior  to  January  1,  1919;  and  over- 
looked the  fact  that  the  payment  of  such  renewal  commissions 
was  necessarily  contingent  upon  the  payment  of  premiums  by  the 
policy  holder  after  January  I,  1919.  At  the  time  the  agent  did 
his  work  there  was  no  possible  way  of  telling  how  many  renewal 
commissions  would  become  due.  If  we  had  had  an  income  tax 
law  prior  to  1919  the  renewal  commissions  certainly  could  not  have 
been  taxed  at  the  time  the  policy  was  written.  That  being  the  case, 
they  are  to  be  regarded  as  taxable  at  -the  time  they  are  received. 

The  Federal  income  tax  law  and  the  State  income  tax  law 
are  similar  in  their  provisions  with  respect  to  the  inclusion  of  earn- 
ings in  gross  income  and  the  Federal  government  made  rulings 
with  respect  to  moneys  earned  prior  to  March  1,  1913  and  paid 
thereafter  similar  to  the  general  rules -adopted  in  the  regulations  of 
our  income  tax  bureau. 

The  Federal  courts  were  called  upon  to  pass  upon  the  ques- 
tion of  the  taxability  of  renewal  commissions  on  policies  written 
prior  to  March  1,  1913  and  they  held  that  such  commissions  were 
taxable  when  received.  The  soundness  of  the  reasoning  in  these 
cases  is  unquestionable  and  I  advise  you  that  they  should  be  accepted 
as  precedents. 

I  advise  that  you  amend  your  rulings  and  treat  renewal  com- 
missions as  taxable  to  the  agents  when  received  by  them  regard- 
less of  the  time  at  which  the  policies  may  have  been  written.  (Attor- 
ney-General's Income  Tax  Letter  No.  40,  dated  December  17,  1920.) 

The  Attorney-General  has  based  his  opinion  on  the  fact 
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that  the  amount  of  the  commissions  is  not  definitely  deter- 
minable, for,  in  ruling15  that  no  withholding  is  required  on 
such  commissions,  he  says:  "If  they  were  calculable  at  the 
time  the  service  was  rendered,  my  decision  in  Income  Tax 
Letter  No.  40  would  have  been  the  other  way." 

As  a  matter  of  fact,  such  commissions  are  calculable,  but 
some  contingency,  such  as  the  death  of  the  assured,  will  result 
in  their  not  being  received  by  the  agent. 

Amended  returns  required  from  insurance  agents. — 

Ruling.  Upon  further  consideration  of  the  question  of  taxing 
renewal  commissions  on  insurance  policies  written  prior  to  January  1, , 
1919,  and  after  examination  of  the  opinions  of  the  Attorney-General 
in  income  tax  letters  Nos.  40  and  41,16  all  former  rulings  of  this 
office  holding  that  renewal  commissions  on  insurance  policies  written 
prior  to  January  1,  19 19  were  not  taxable  are  hereby  superseded. 
It  is  now  held  that  renewal  commissions  on  policies  of  life,  health 
or  accident  insurance  are  taxable  income  to  a  resident  or  to  a  non- 
resident in  the  year  when  received,  irrespective  of  the  time  at  which 
the  policies  may  have  been  written. 

Taxpayers  who  received  such  renewal  commissions  in  1919, 
which  were  not  included  in  their  respective  returns  of  income  for 
that  year,  are  required  to  file  amended  returns,  including  therein 
as  income  such  commissions,  and  to  pay  any  additional  tax  due. 
Those  who  failed  to  file  returns  for  the  reason  that  by  the  exclusion 
of  such  commissions  they  were  not  subject  to  tax,  are  required  to 
file  returns  including  such  commissions  as  income  and  to  pay  any 
tax  due. 

Partnerships  which  excluded  renewal  commissions,  from  income 
reported  for  1919  should  file  amended  returns  including  such  com- 
missions as  income  and  show  the  additional  amounts  distributed 
or  distributable  to  the  individual  partners.  The  latter  should 
thereupon  file  new,  or  amended,  individual  returns,  as  the  circum- 
stances require,  reporting  such  additional  income  and  pay  any  addi- 
tional tax  due. 

Fiduciaries,  who  received  renewal  commissions  in  1919  result- 
ing from  insurance  policies  written  by  a  decedent  during  his  life- 
time, should  file  amended  returns  of  information  on  Form  205  show- 
ing the  additional  income  distributed  or  credited  to  beneficiaries 
by  reason  thereof;  or,  if  an  estate  is  taxable  as  an  entity,  the  fidu- 
ciary should  make  a  new  return,  or  an  amended  return,  as  the  cir- 


5 Attorney-General's  Income  Tax  Letter  No.  41,  see  page  139. 
"See  pages  139,  223. 
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cumstances  may  require,  including  such  commissions  as  income, 
and  pay  any  tax  due  by  reason  thereof. 

Returns  which  have  been  heretofore  audited  and  upon  which 
refunds  have  been  made  under  authority  of  former  rulings,  will  be 
subject  to  re-audit  and  assessment  of  additional  tax.  Taxpayers 
to  whom  such  refunds  have  been  made  should,  however,  file  amended 
returns  at  once,  including  such  commissions  as  income,  and  repay 
the  amount  so  refunded. 

New  returns,  or  amended  returns,  made  by  reason  of  this  ruling 
will  be  received  on  or  before  April  15,  1921  without  interest  or 
penalties. 

Deducting  and  withholding  with  respect  to  such  payments  is 
not  required  of  insurance  companies,  or  general  agents,  but  re- 
turns of  information  must  be  filed  with  respect  to  such  payments 
made  after  December  31,  1919.  (Special  ruling  signed  by  James 
A.  Wendell,  Comptroller,  by  Mark  Graves,  Director,  State  Income 
Tax  Bureau,  and  dated  January  18,  1921.) 

Pensions. — 

Regulation.     Pensions  are  classified  as  follows : 

(1)  Periodical  payments  made  to  persons  retired  from  service 
(a)  after  reaching  a  specified  age,  or  (b)  after  a  stated  period  of 
employment,  or  (c)  on  account  of  disability. 

(2)  Compensation  for  personal  injuries  or  sickness. 

Both  classes  of  pensions  may  be  paid  out  of  funds  to  which 
the  recipient  has  contributed,  or  out  of  funds  to  which  the  recipient 
has  made  no  contribution. 

First. —  .  .  .  .  17 

Second. — When  received  by  a  resident,  a  pension  is  not  taxable 
(a)  when  received  from  the  United  States  Government,  or  (b)  if 
received  as  compensation  for  personal  injuries  or  sickness,  or  for 
accident  or  health  insurance,  or  under  workmen's  compensation 
acts,  or  through  war  risk  insurance,  or  under  any  law  for  the 
benefit  or  relief  of  injured  or  disabled  members  of  the  military 
or  naval  forces  of  the  United  States.  .  Pensions  arising  upon  retire- 
ment for  disability  are  not  regarded  as  compensation  for  personal 
injuries  within  the  meaning  of  this  paragraph.  Pensions  received 
from  the  New  York  City  Teachers'  Retirement  Fund  are  exempt 
from  taxation. 

Third. — All    other   pensions    received   by    residents    are   taxable. 

Fourth. — If  the  recipient  has  contributed  to  the  fund  out  of 
which  the  pension  is  paid,  the  pension  receipts  are  taxable  only 
when,  and  to  the  extent  that,  they  exceed  the  aggregate  amount 
of  all  payments  or  contributions  made  by  him  to  the  fund.     (Art.  41.) 


"Pensions    received   by   non-residents    are   not    taxable.      See    Chapter 
XVIII. 
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There  is  no  federal  ruling  similar  to  that  in  the  last  para- 
graph above  relating  specifically  to  pensions,  but  it  is  thought 
that  article  47  of  Regulations  45  on  annuities  covers  the  case. 

Pensions  of  police  and  firemen  not  exempt. — In  a 
recent  opinion18  the  Attorney-General  held  that  the  provisions 
of  the  Greater  New  York  charter  do  not  exempt  from  the  state 
income  tax  law  pensions  paid  policemen  and  firemen. 

Pensions  from   State  Teachers'   Retirement   Fund 

Board  taxable. — 

Ruling.  Replying  to  your  inquiry  of  January  14,  you  are  advised 
that  a  pension  received  from  the  State  Teachers'  Retirement  Fund 
Board  is  taxable  income.  However,  if  the  recipient  has  contrib- 
uted to  the  fund  out  of  which  the  pension  is  paid,  the  pension 
receipts  are  taxable  only  when,  and  to  the  extent  that,  they  exceed 
the  aggregate  amount  of  all  payments  or  contributions  made  by  you 
to  the  fund.     (Official  ruling,  dated  January  16,  1920.) 

Pensions  of  railroad  employees  taxable. — - 

Ruling.  A  retired  railroad  employee  who  started  receiving  a 
pension  prior  to  the  turning  over  of  the  railroad  to  federal  control, 
asks  if  the  amount  of  pension  which  he  received  from  this  corpora- 
tion during  the  time  that  the  roads  were  under  such  control,  is 
taxable. 

Yes,  on  the  assumption  that  the  pension  payment  will  be  con- 
tinued after  the  railroads  are  returned  to  private  ownership.  (Ques- 
tion 8,  Comptroller's  Questions  and  Answers,  1921.) 

Compensation  of  the  clergy. — Clergymen  are  not  taxable 
on  the  income  received  and  specifically  used  for  religious,  etc., 
purposes,13  but  are  taxable  on  personal  earnings  and  other 
income. 

Rental  of  parsonage  is  additional  compensation. — 

Ruling.  Answering  the  inquiry  contained  in  your  letter  of  Jan- 
uary 9,  you  are  advised  as  follows :  A  regularly  employed  pastor 
living  in  a  parsonage  owned  by  the  church,  should  in  addition  to  his 
regular  salary  include  in  gross  income  the  value  to  him  of  the 
parsonage  furnished.    This  will  be  determined  largely  upon  the  rental 


"Income  Tax  Letter  No.  13,  dated  January  7,  1920. 
"Section  359,  2,  g. 
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value  of  the  property  in  each  community.  (Official  ruling,  dated 
January  12,  1920.) 

Compensation  other  than  in  cash. — Section  359  requires 
that  compensation  for  personal  services  must  be  reported  even 
if  received  in  some  form  other  than  cash. 

Regulation.  Where  services  are  paid  for  with  something  other 
than  money,  the  fair  market  value  of  the  thing  taken  in  payment  at 
the  time  such  payment  is  made  is  the  amount  to  be  included  as 
income.  If  the  services  were  rendered  at  a  stipulated  price,  in  the 
absence  of  evidence  to  the  contrary  such  price  will  be  presumed  to  be 
the  fair  value  of  the  compensation  received 

Compensation  received  in  the  form  of  rent  and  board. — 

When  living  quarters  such  as  camps  are  furnished  to  employees  for 
the  convenience  of  the  employer,  the  rental  value  need  not  be  added 
to  the  cash  compensation  of  the  employee,  but  where  a  person 
receives  as  compensation  for  services  rendered  a  salary  and  in  addi- 
tion thereto  living  quarters,  the  value  to  such  person  of  the  quarters 
furnished  constitutes  income  subject  to  tax (Art.  25.) 

Under  the  foregoing  ruling,  board  and  lodging  furnished 
to  servants  is  part  of  their  compensation.  Employers  should 
be  careful  to  report  (as  they  are  legally  bound  to-do  under 
heavy  penalties)20  the  value  thereof  when  the  cost  or  value  plus 
wages  is  in  excess  of  $1,000  per  annum. 

Compensation  received  in  the  form  of  heat  and  light,  tele- 
phone, automobile  and  other  services. — The  principle  laid 
down  as  to  board  and  lodging  applies  to  all  other  facilities 
furnished  as  part  of  the  compensation  of  employees.21 

Compensation  received  in  the  form  of  per  diem  allowances 
and  mileage. — Article  11822  provides  that  when  a  person  re- 
ceives a  salary  and  a  per  diem  allowance  the  excess  of  the 
cost  of  meals  and  lodging  is  not  deductible,  but  "any  excess 
of  the  allowance  over  the  actual  expenses  is  taxable  income." 


20See  Chapter  VI. 

aSee  Income  Tax  Procedure,  1921,  page 

"See  page  274. 
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This  is  practically  the  same  as  the  federal  ruling23  on  the  same 
subject  before  amendment,  January  i,  1921.  The  state  in 
this  case  discriminates  against  the  person  receiving  a  per  diem 
allowance  as  compared  with  one  receiving  a  salary,  by  not  per- 
mitting as  a  deduction  the  excess  of  the  cost  over  the  per  diem 
allowance.  The  federal  rulings  now  treat  both  classes  alike, 
and  the  state  should  do  likewise. 

"Supper  money"  has  been  held  to  be  additional  compensa- 
tion,24 but  the  correctness  of  this  state  ruling  is  questionable. 
The  federal  ruling  is  exactly  the  opposite. 

Premiums  paid  by  employer  on  group  life  insurance,  not 
income  to  employee.25 — 

Ruling.  Referring  to  your  recent  inquiry  relative  to  the  pre- 
miums paid  on  behalf  of  your  employees  on  the  group  insurance 
plan,  you  are  advised  that  this  office  will  follow  the  Federal  inter- 
pretation in  this  regard,  holding  that  in  the  case  of  group  insurance, 
the  premimus  paid  for  and  on  behalf  of  the  employee,  need  not  be 
reported  as  additional  income  to  the  employee.  (Letter  to  The  Cor- 
poration Trust  Company,  signed  -by  Roy  H.  Palmer,  Acting  Chief, 
Information  Division,  Income  Tax  Bureau,  and  dated  December  22, 
1920.) 

Compensation  received  in  the  form  of  stock. — 

Regulation Compensation  paid  an  employee  of  a  cor- 
poration in  its  stock  is  to  be  treated  as  if  the  corporation  sold  the 
stock  for  its  market  value  and  paid  the  employee  in  cash (Art. 

25-) 

Compensation  in  form  of  promissory  notes. — 

Regulation.  Promissory  notes  received  in  payment  for  services, 
and  not  merely  as  security  for  such  payment,  constitute  income  to  the 
amount  of  their  fair  market  value.  A  taxpayer  receiving  as  com- 
pensation a  note  regarded  as  good  for  its  face  value  at  maturity, 
but  not  bearing  interest,  may  properly  treat  as  income  as  of  the  time 
of  receipt  the  fair  discounted  value  of  the  note  at  such  time.    Thus, 


s,Reg.  45,  Art.  292. 

"Ruling  in  New  York  Times,  February  5,  1921. 

^[Former  Procedure]     Article  25  held  premiums  to  be  taxable  when 
paid  by  the  employer. 
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if  it  appears  that  such  note  is  or  could  be  discounted,  the  recipient 
may  include  such  note  in  his  gross  income  to  the  amount  of  its 
face  value  less  discount  computed  at  the  prevailing  rate  for  such 
transactions.  If  the  payments  due  on  a  note  so  accounted  for  are 
met  as  they  become  due,  there  should  be  included  as  income  in  respect 
of  each  such  payment  so  much  thereof  as  represents  recovery  for  the 
discount  originally  deducted.     (Art.  26.) 

Compensation  received  in  the  form  of  deductions  for  pen- 
sion funds. — 

Regulation Contributions  to  retirement  or  pension  funds 

accomplished  by  deduction  from  the  compensation  otherwise  payable 
to  the  employees  are  income  to  the  employees.     (Art.  25.) 


CHAPTER  XI 

INCOME    FROM    INTEREST,    ROYALTIES,    RENTS 
AND  DIVIDENDS 

There  are  important  distinctions  between  federal  and  state 
practice  in  the  taxation  of  interest  and  dividends.  These  dif- 
ferences, fully  discussed  in  this  chapter,  are  summarized  below. 
Royalties  and  rents  are  taxable  similarly  under  the  state  and 
federal  laws. 

Summary  of  Differences  Between  State  and  Federal 
Procedures 

The  following  items  of  income  which  are  taxable  or  partly 
taxable  under  the  federal  law  are  entirely  exempt  to  residents 
under  the  state  law : 

i.  Interest  on  obligations  of  the  United   States.      (See 
page  232.) 

2.  Intereston  bonds   of   the   War  Finance   Corporation. 

(See  page  232.) 

3.  Interest  on  "investments"    on    which   the    investment 

tax  was  paid  between  June  1,  19 17,  and  May  14, 
1919,  for  period  for  which  paid.     (See  page  232.) 

4.  Interest  accrued  prior  to  January  1,  1919.     (The  cor- 

responding date  in  the  federal  law  is  March  1,  19 13.) 

5.  Dividends  declared  payable  to  stockholders  of  record 

prior  to  January  1,  1919.  (The  time  when  profits 
distributed  in  dividends  were  earned  by  the  corpora- 
tion is  of  no  significance  under  the  state  law.)  (See 
page  251.) 

The  state  taxes  the  following  items  of  income  which  are 
entirely  exempt  under  the  federal  law : 

1.  Interest  on  obligations  of  states  other  than  New  York 
and  political  subdivisions  thereof.     (See  page  234.) 
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2.  Dividends  paid   from   surplus   accumulated   prior   to 

March  1,  191 3.     (See  page  249.) 

3.  Dividends  paid  by  personal  service  corporations  from 

earnings  accumulated  since  January  1,  19 18,  and 
prior  to  the  taxable  year.  Such  earnings  are  taxed 
by  the  federal  laws  to  the  stockholders  as  if  they 
were  partners  and  hence  are  not  taxable  again  when 
distributed  as  dividends.     (See  page  252.) 

Distributions  in  liquidation  are  taxable  under  the  state  law 
to  the  extent  to  which  they  exceed  the  fair  market  value  of  the 
stock  on  January  1,  19 19.  The  corresponding  date  in  the  fed- 
eral law  is  March  1,  1913.     (See  page  257.) 

British  income  tax  withheld  on  dividends  may  be  credited 
against  the  federal  tax,  but  not  against  the  state  tax,  excepting 
to  a  certain  extent  in  the  cases  of  non-resident  individuals, 
partners  and  estates.     (See  Chapter  XVIII.) 

Profits  on  sale  of  patents  are  computed  on  the  basis  of  fair 
market  value  at  January  1,  19 19  (if  acquired  prior  thereto), 
while  the  corresponding  date  for  federal  purposes  is  March  1, 
1913.     (See  page  243.) 

Non-residents  are  not  taxed  by  the  state  on  income  from 
annuities,  interest  on  bank  deposits,  interest  on  bonds,  notes 
or  other  interest-bearing  obligations  or  dividends,  excepting 
when  they  are  a  part  of  income  received  from  a  business.  The 
non-resident,  however,  must  return  such  income  for  federal 
purposes,  but  annuities  are  not  taxable  until  the  aggregate 
amounts  received  exceed  the  amount  paid.    ( Chapter  XVIII. ) 

When  the  taxpayer  receives  stock  dividends  of  a  char- 
acter or  preference  materially  different  from  that  of  the  stock 
on  which  the  dividends  are  paid,  the  federal  practice  provides 
for  allocating  the  cost  of  the  old  stock  to  the  old  and  new 
stock  respectively  in  proportion  to  the  market  values  of  old 
and  new  shares  at  the  date  of  issue  of  the  new  shares.  The 
state  practice  is  to  divide  the  cost  of  the  old  shares  by  the  num- 
ber of  old  and  new  shares,  as  is  done  when  the  ordinary  type 
of  stock  dividend  is  received.     (See  page  262.) 
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Tax  withheld  on  tax-free  covenant  bond  interest  is  credited 
on  the  federal  return  against  the  total  tax.  No  such  credit  is 
permitted  on  the  state  return.     (See  page  299.) 

Income  From  Interest 

The  state  taxes  all  interest,  whether  on  notes,  bank  de- 
posits, securities,  bonds,  mortgages  or  deeds  of  trust,  bonds 
issued  in  foreign  countries  or  upon  foreign  mortgages  or  like 
obligations,  excepting  the  following:1 

1.  Interest  upon  bonds  or  other  obligations  of  the  United  States. 

Such  interest  on  certain  issues  in  excess  of  certain  exemp- 
tions is  taxable  under  the  federal  law,2  while  totally  exempt 
under  the  state  law. 

2.  Interest  on  securities  issued  under  the  provisions  of  the  Federal 
Farm  Loan  Act  of  July  17,  1916,  and  on  bonds  of  the  War  Finance 
Corporation. 

Under  the  federal  law3  interest  on  bonds  of  the  War 
Finance  Corporation,  in  excess  of  $5,000  par  value,  is  taxable. 

3.  Interest  on  bonds  or  other  obligations  of  the  State  of  New  York 
or  of  any  municipal  corporation  or  political  subdivision  of  the  State 
of  New  York  (but  interest  on  the  obligations  of  other  states  and  their 
political  subdivisions  is  taxable). 

Interest  on  bonds  of  the  state  of  New  Jersey,  for  instance, 
is  taxable  under  the  New  York  law,  but  exempt  under  the 
federal  law.* 

4.  Interest  on  bonds  or  other  obligations  on  which  the  investment 
tax  was  paid  to  the  State  of  New  York  between  June  1,  1917,  and 
May  14,  1919,  only  during  the  period  of  years  for  which  such  tax  shall 
have  been  paid. 

Such  interest  is  taxable  under  the  federal  law,  but  not 
taxable  under  the  state  law.6 


'See  Chapter  III. 

2See  Income  Tax  Procedure,  1921,  page  524. 
'Section  213  (4-d). 

'See  Income  Tax  Procedure,  1921,  page  524. 
"See  Chapter  III. 
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By  a  special  section  in  the  state  law,0  non-residents  are  not 
taxed  on  "interest  on  bank  deposits,  interest  on  bonds,  notes  or 
other  interest-bearing  obligations  ....  except  to  the  extent 
to  which  the  same  shall  be  a  part  of  income  from  any  business 

....  carried  on  in  this  state "     For  non-residents, 

see  Chapter  XVIII. 

Law.     Section  359.     The  term  "gross  income": 

1.  Includes  gains,  profits  and  income  derived  from  ....  interest 

Interest  accrued  but  not  collected. — 

Regulation.  Where  interest  coupons  have  matured,  but  have  not 
been  cashed,  such  interest,  though  not  collected  when  due  and  pay- 
able, is  nevertheless  available  to  the  taxpayer  and  should  therefore 
be  included  in  his  gross  income  for  the  year  during  which  the  cou- 
pons matured  unless  the  debtor  be  in  default.  This  is  so  although  the 
coupons  are  exchanged  for  other  property  instead  of  eventually  being 
cashed.  .  .  .   (Art.  46.) 

The  state  has  improved  upon  the  corresponding  federal 
ruling7  by  adding  at  the  end  of  the  first  sentence  the  words 
"unless  the  debtor  be  in  default."  Obviously,  if  there  is  no 
reasonable  chance  of  collecting  the  interest,  it  is  not  "avail- 
able." 

Accrued  interest  returned  as  income  which  is  not  subse- 
quently collected. — If  taxpayers  reporting  on  the  accrual 
basis  have  reported  interest  as  it  accrued  and  find  that  the 
debtor  is  unable  to  pay,  they  should  charge  off  the  amount  as 
soon  as  it  is  known  to  be  worthless  and  deduct  it  in  their  re- 
turns. 

Interest  accrued  prior  to  January  1,  19 19,  not  taxable. — 

The  following  ruling  enunciates  the  same  principle  as  that  con- 
tained in  the  federal  ruling,8  i.e.,  all  interest  accrued  prior  to 
the  incidence  of  the  tax  law  is  not  taxable,  even  though  col- 
lectible subsequently. 

"Section  359,  3. 
7Reg.  45,  Art.  54- 
"Reg.  45,  Art.  87. 
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Ruling.  In  reply  to  your  letter  of  January  21st,  inquiring  as  to 
the  taxability  of  interest  accrued  prior  to  January  1,  1919,  but  re- 
ceived after  that  date,  you  are  advised  that  all  interest  whether 
on  coupons  or  registered  bonds,  or  any  other  interest-bearing  obliga- 
tions, which  accrued  prior  to  January  1,  19 19,  is  exempt  from  taxation 
under  the  State  law,  even  though  received  after  that  date,  irrespective 
of  whether  the  due  date  of  interest  payment  is  January,  1919,  Febru- 
ary, 1919,  March,  1919,  or  any  later  date. 

Our  regulations  regard  all  interest  accrued  up  to  January  1, 
1919,  as  part  of  the  capital  of  the  taxpayer  on  that  date,  and  exempt 
from  taxation.  (Letter  to  The  Corporation  Trust  Company,  signed 
by  Eugene  M.  Travis,  Comptroller,  by  Mark  Graves,  Director,  Income 
Tax  Bureau,  and  dated  January  29,  1920.) 

Interest  on  obligations  on  which  tax  was  paid  under  the 
mortgage  tax  and  secured  debts  laws. — By  the  payment  of  a 
fixed  sum  it  was  possible  to  secure  exemption  from  taxation 
of  interest  on  mortgages  and  other  securities  under  the  mort- 
gage tax  and  the  secured  debts  laws  of  the  state  of  New 
York.  The  present  investment  tax  law  took  the  place  of  the 
secured  debts  law.  The  state  income  tax  law  provides  for 
exemption  of  interest  on  investments  on  which  the  tax  was 
paid  under  the  investment  tax  law  after  June  1,  1917;  but  no 
provision  is  made  for  exempting  the  interest  from  mortgages 
on  which  a  tax  was  paid  to  secure  exemption  under  the  mort- 
gage tax  law  nor  for  exempting  interest  on  securities  under 
the  old  secured  debts  law.  The  interest  on  such  securities  is 
taxable.9 

Interest  on  obligations  of  states  and  political  subdivisions. 

— The  state  law  taxes  interest  on  obligations  of  states  and 
political  subdivisions10  thereof,  except  those  of  New  York,  but 
the  federal  law  exempts  such  interest  of  all  the  states.11 

Interest  on  awards  by  state  or  municipality. — It  has 
been  held  under  a  federal  ruling12  that  bonds  issued  by  a  muni- 


9  Attorney-General's  Income  Tax  Letter  No.  8,  see  page  45. 
10For  definition  of  political  subdivision,  see  article  74,  page  42. 
"Federal  law,  section  213   (b-4). 
"See  Income  Tax  Procedure,  1921,  page  507. 
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cipality  covering  deferred  instalments  of  assessments  against 
real  estate  for  the  cost  of  public  improvements,  although  not  a 
general  liability  of  the  city,  were  issued  for  public  purposes 
and  hence  were  obligations  of  a  "political  subdivision,"  and 
as  such  the  interest  on  them  was  exempt. 

The  liability  of  a  city  to  pay  for  property  taken  under  the 
power  of  eminent  domain  is  certainly  an  obligation.  State 
constitutions  provide  that  private  property  shall  not  be  taken 
for  public  use  except  upon  just  compensation  paid  or  secured. 

Interest  from  miscellaneous  sources. — There  are  very  few 
interest  problems  which  involve  any  difficulty.  Interest  which 
is  not  taxable  is  well  defined.  Practically  all  other  interest  is 
easily  classified. 

Interest  on  bank  deposits. — 

Regulation.  .  .  .  Interest  credited  on  savings  bank  deposits, 
even  though  the  bank  nominally  has  a  rule,  seldom  or  never  enforced, 
that  it  may  require  a  stipulated  number  of  days'  notice  in  advance 
of  cashing  depositors'  checks,  is  income  to  the  depositor  when  cred- 
ited  (Art.  46.) 

Income  of  banks  from  discount  and  interest  on 
loans. — The  method  suggested  by  the  Comptroller  of  the 
Currency,  i.e.,  to  credit  all  discount  and  interest  collected  in 
advance  to  an  unearned  account  and  to  credit  discount  earned 
account  with  the  amount  actually  earned^  is  the  proper  basis 
for  reporting  the  amount  of  interest  income  for  tax  purposes.11 

Interest  charged  to  construction. — A  mere  book 
entry,  for  statistical  purposes,  charging  construction  account 
and  crediting  income  account  with  interest,  does  not  result  in 
taxable  income.  Subsequently,  however,  interest  if  so-  debited 
must  be  eliminated  in  determining  profit  or  loss  in  realization. 

Income  from  bonds  paid  at  maturity  or  before. — If  it  is  the 
practice  of  a  taxpayer  keeping  accounts  on  an  accrual  basis  to 


"See  Income  Tax  Procedure,  1921,  page  508. 
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enter  annually  as  income  a  proportional  part  of  the  difference 
between  cost  and  par  value  of  securities  and  to  return  such 
accruals  for  income  tax  purposes,  it  is  proper  to  do  so.  When 
the  bonds  are  paid  at  maturity  or  called,  the  amount  to  be 
returned  will  be  only  the  difference  between  cost,  or  value 
January  i,  1919,  plus  the  amounts  previously  returned  (ex- 
cepting interest  actually  collected)  and  the  amount  re- 
ceived. 

When  the  amount  received  is  less  than  cost  or  value  Janu- 
ary 1,  1919,  plus  the  amounts  returned  as  income,  the  differ- 
ence is  an  allowable  deduction  as  a  loss.14 

Interest  received  by  stock-brokers  and  others. — Interest 
charged  by  stock-brokers  and  others,  who  in  the  ordinary 
course  of  business  make  regular  interest  entries  against  cus- 
tomers' accounts,  should  be  reported  in  income  tax  returns  at 
the  gross  amount  so  accrued  or  collected,  and  not  at  the  net 
amount  ascertained  by  deducting  interest  paid. 

Interest  on  securities  acquired  between  interest  dates. — 
When  securities  are  purchased  between  interest  dates  and 
the  buyer  pays  to  the  seller  an  amount  equal  to  the  accrued 
interest  between  the  last  interest  date  and  the  date  of  sale,  each 
should  enter  as  income  the  portion  of  the  interest  assignable 
to  the  period  during  which  he  owned  the  security. 

Income  from  life  insurance  policies. — The  state  law,15  like 
the  federal  law,16  exempts  from  income  taxation  the  entire 
proceeds  of  life  insurance  policies17  upon  the  death  of  the  as- 
sured when  paid  to  individual  beneficiaries  or  to  the  estate  of 
the  assured. 

When  premiums  are  paid  they  do  not  constitute  an  allow- 
able deduction,  but  are  treated  as  capital  payments.    Therefore 


"See  Income  Tax  Procedure,  1921,  page  815. 

"Section  359,  2,a. 

'"Federal  law,  section  213  (b)   (1). 

"See  page  38. 
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the  return  of  all  or  any  part  of  such  capital  could  not  be  taxed 
under  an  income  tax  law.  If  the  assured  receives  at  the  ex- 
piration of  a  policy  on  the  endowment  plan,  or  from  its  can- 
cellation, any  amount  in  excess  of  premiums  paid,  such  receipts 
are  taxable  income  and  must  be  returned. 

The  state,  however,  recognizes  the  value  of  the  endow- 
ment contract  at  January  1,  1919.    (See  article  72,  page  38.) 

Regulation Where  an  insured  receives  under  life  insur- 
ance, endowment  or  annuity  contracts  sums  in  excess  of  the  pre- 
miums paid  therefor,  such  excess  is  income  for  the  year  of  its  receipt. 
Distributions  on  paid-up  policies  which  are  made  out  of  earnings  of 
the  insurance  company  are  in  the  nature  of  corporate  dividends  and 
as  such  are  income  of  an  individual  subject  to  the  tax.     (Art.  40.) 

The  foregoing  regulation  is  similar  to  the  federal  ruling18 
with  the  exception  that  the  dividends  mentioned  in  the  last 
sentence  are  exempt  from  federal  normal  tax.  The  state  law 
has  no  similar  exemption. 

Sinking  fund  investment. — As  there  is' now  no  limitation 
on  the  deduction  of  interest  paid,  it  is  immaterial  under  the 
federal  law  how  the  interest  is  reported  in  the  case  of  a  cor- 
poration which  has  purchased  its  own  bonds  and  holds  them 
in  the  sinking  fund.  Corporations  are  not  subject  to  state 
income  tax,  but  the  following  ruling  seems  to  have  confused 
a  situation  such  as  that  mentioned  with  the  case  in  which  cer- 
tain sums  are  set  aside  in  a  sinking  fund  and  invested  in  in- 
come-producing securities. 

Ruling.  Our  partnership  was  organized  in  1920.  It  was  neces- 
sary to  borrow  $100,000  to  start  business.  In  order  to  meet  this  obli- 
gation due  in  1925,  we  set  aside  from  our  earnings  in  1920  the  sum 
of  $20,000,  which  was  invested  in  securities  which  yielded  7  per  cent 
return.  Is  the  interest  from  this  sinking  fund  investment  income 
taxable  to  the  partnership  ? 

Yes,  on  the  assumption  that  the  fixed  retirement  of  $20,000 
annually  is  to  be  made  to  meet  the  obligation  at  maturity.  If,  on 
the  other  hand,  the  annual  amount  set  aside  for  this  reserve  is  com- 
puted to  include  the  interest  on  the  amount  retired,  such  interest 


I8Reg.  45,  Art.  47- 
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would  not  be  taxable  income  to  the  partnership  as  it  would  be 
considered  a  capital  investment  for  the  retirement  of  the  obliga- 
tion at  maturity.  (Question  99,  Comptroller's  Questions  and  An- 
swers, 1 92 1.) 

■In  the  opinion  of  the  author  such  interest  is  taxable  in  all 
cases. 

Income  from  building  and  loan  associations. — 

Regulation An    amount    credited   to    shareholders    of    a 

building  and  loan  association,  when  such  credit  passes  without  re- 
striction to  the  shareholder  has  a  taxable  status  as  income  for  the 
year  of  the  credit.  Where  the  amount  of  such  accumulation  does 
not  become  available  to  the  shareholder  until  the  maturity  of  a 
share,  the  amount  of  any  share  in  excess  of  the  aggregate  amount 
paid  in  by  the  shareholder  (or  value  on  January  1,  1919,  plus  sub- 
sequent payments')  is  income  for  the  year  of  the  maturity  of  the 
share.     (Art.  46.) 

The  state  regulation  recognizes  values  at  January  1,  1919, 
when  the  shares  were  issued  prior  to  that  date. 

Shares  in  many,  building  and  loan  associations  are  not  of 
the  same  nature  as  shares  in  corporations.  No  dividends  are 
declared,  but  earnings  are  ascertained  and  are  fully  appor- 
tioned pro  rata  to  the  outstanding  stock.  So  far  as  the  books 
of  the  associations  are  concerned,  an  actual  distribution  is 
made  and  no  surplus  account  is  carried. 

The  accruing  annual  income  from  building  and  loan  asso- 
ciation shares  and  from  life  insurance  policies  is  in  the  nature 
of  interest  earnings,  as  the  funds  are  invested  almost  entirely 
in  bonds  and  mortgages.  They  are  formed  on  the  mutual 
plan  so  that  each  stockholder  or  policyholder  is  in  effect  real- 
izing annually  his  pro  rata  share  of  the  entire  net  income. 

Annuities. — 

Regulation.  Annuities  paid  under  an  annuity  contract  are 
subject  to  tax  to  the  extent  that  the  aggregate  amount  of  the  pay- 
ments to  the  annuitant  exceeds  any  amounts  paid  by  him  as  consid- 
eration for  the  contract.  An  annuity  charged  upon  devised  land  is 
income  taxable  to  the  annuitant,  whether  paid  by  the  devisee  out  of 
the  rents  of  the  land  or  from  other  sources.     The  devisee  is  not 
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required  to  return  as  taxable  income  the  amount  of  rent  paid  to  the 
annuitant,  and  he  is  not  entitled  to  deduct  from  his  taxable  income 
any  sums  paid  to  the  annuitant (Art.  40.) 

When  the  annuity  is  a  gift,  however,  the  capital  value  of 
the  annuity  at  the  date  of  the  gift  would  have  to  be  returned 
to  the  annuitant  before  any  income  would  be  taxable.  Also 
the  value  of  the  annuity  on  January  1,  1919,  is  to  be  consid- 
ered. 

Ruling.  An  annuity  of  $£,000  was  provided  for  in  a  pre-nuptial 
contract  to  be  charged  upon  real  estate  of  a  resident,  and  also  an 
additional  annuity  of  $2,500  both  payable  to  the  wife  of  the  maker. 
He  has  since  died  and  she  will  receive  during  the  calendar  year  1920 
the  sum  of  $7,500  from  these  grants.  Are  such  amounts  taxable  to  her 
as  a  resident  of  the  State? 

The  annuitant  should  return  as  taxable  income  the  $7,500  which 
she  will  receive  during  her  taxable  year,  or  such  amount  thereof  as 
is  in  excess  of  the  fair  market  value  of  such  annuity  on  January 
1,  1919,  less  the  amount  received  during  the  calendar  year  1919. 
Annuities  are  income  and  are  subject  to  tax  in  full,  except  that 
payments  of  such  annuity  to  the  amount  of  the  fair  market  value 
on  January  1,  1919,  are  assumed  to  be  return  of  capital  and  to  that 
extent  not  subject  to  tax.  (Question  3,  Comptroller's  Questions 
and  Answers,  1921.) 

When  the  computation  involves  annuities  effective  after 
January  1,  1919,  the  allocation  between  capital  and  income 
is  based  on  the  fair  market  value  of  the  annuity  at  the  date  of 
gift. 

The  following  illustrates  the  distinction  between  "cost" 
and  value  at  January  1,  19 19. 

Ruling.  An  annuity  contract  was  purchased  by  "A"  sometime 
prior  to  January  1,  1919.  On  that  day  the  payments  received  had 
already  equalled  the  cost  of  such  annuity.  Are  the  annual  payments 
received  subsequent  to  January  1,  1919,  income,  which  is  taxable  under 
the  law? 

Yes,  except  that  the  annuity  contract  has  a  determinable  market 
value  as  of  January  1,  1919,  the  subsequent  payments  not  in  excess 
of  the  fair  market  value  as  of  that  date  are  return  of  capital  and 
as  such  not  taxable,  but  any  excess  over  the  fair  market  value  as 
of  January  1,  1919,  is  taxable  income.  (Question  21,  Comptroller's 
Questions  and  Answers,  1921.) 
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Deduction  in  case  of  tax-free  covenant  bonds. — Many  cor- 
poration bonds  contain  a  covenant  by  which  the  corporation 
agrees  to  assume  and  to  pay  any  tax  it  may  be  required  to 
withhold  from  the  owners  of  the  bonds.  Section  221  (b)  of 
the  federal  law  requires  in  such  cases  that  2  per  cent  of  the 
interest  be  deducted  and  withheld.  There  is  no  similar  pro- 
vision in  the  state  law.  Section  221  (d)  of  the  federal  law 
provides  that  any  tax  withheld  "shall  be  credited  against  the 
amount  of  income  tax  as  computed  in  such  return."  The  state 
law  [section  366  (4)]  reads  exactly  like  the  federal  law,  but 
as  no  withholding  of  2  per  cent  of  interest  is  required  by  the 
state  the  provision  for  credit  does  not  apply  to  bond  interest, 
but  to  other  kinds  of  withholding  which  are  required  by  the 
state  law,  e.g.,  withholding  from  personal  service  compensa- 
tion of  non-residents.19 

The  state,  however,  follows  the  federal  practice  in  requir- 
ing that  such  tax  "withheld"  be  reported  as  income. 

Regulation The  amount  of  Federal  or  State  income  tax 

paid  for  or  to  a  bondholder  by  an  obligor  pursuant  to  a  tax-free 
covenant  in  its  bonds  is  in  the  nature  of  additional  interest  paid  the 
bondholder  and  must  be  included  in  his  gross  income.  He  is  not, 
however,  entitled  to  deduct  such  income  tax  paid  on  his  behalf. 
....  (Art.  21.) 

To  the  federal  ruling20  the  state  has  added  the  words  "or 
to"  before  "a  bondholder,"  evidently  to  cover  cases  in  which 
the  corporation,  not  being  required  to  withhold  the  tax  under 
the  state  law,  might  make  payment  to  the  bondholder  of  a  sum 
to  reimburse  him  for  the  tax  he  has  to  pay  on  the  interest. 

Is  tax  "withheld  at  the  source"  income? — As  under  the 
state  law,  in  contrast  with  the  federal  law,  no  provision  is 
made  for  crediting  the  tax  withheld  on  "tax-free  covenant" 
bond  interest,  it  is  difficult  to  see  how  it  can  be  held  to  con- 
stitute income  to  the  bondholder.21 


"See  page  133. 

20Reg.  45,  Art.  31. 

zlSee  Income  Tax  Procedure,  1921,  pages  516-522. 
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Ruling.  In  Section  385,  it  is  expressly  provided  that  any  con- 
tract or  agreement  to  pay,  assume  or  bear  the  burden  of  any  tax 
payable  by  a  taxpayer  shall  be  null  and  void  and  given  no  force 
or  effect  by  any  court. 

You  will,  therefore,  observe  that  bonds  containing  a  covenant 
making  them  free  from  New  York  State  Income  Tax  is  without 
force  and  effect,  and  the  interest  income  is  taxable  the  same  as 
from  any  other  bonds.  It  is  true  that  under  the  federal  law,  tax- 
payers receiving  interest  on  tax-free  covenant  bonds  are  entitled 
to  a  credit  against  their  tax;  two  per  cent  of  the  amount  of  interest, 
if  the  obligor  corporation  pays  the  tax  to  the  federal  government. 
The  State  law  does  not  provide  for  the  payment  of  tax  at  the 
source  by  the  corporation  so,  of  course,  there  is  no  such  credit 
allowed  on  the  State  return.    (Official  ruling,  dated  January  19,  1920.) 

The  foregoing  refers  only  to  bonds  containing  a  covenant 
making  them  free  from  New  York  State  income  tax.  The 
state,  however,  attempts  to  treat  the  federal  tax  paid  by 
obligor  corporations  as  constructive  income  to  the  obligee. 
The  owner  of  a  $1,000  tax-free  covenant  6  per  cent  bond  re- 
ceives $60  a  year — no  more  and  no  less.  The  obligor  pays 
$1.20  thereon  to  the  federal  government.  The  recipient  tax- 
payer deducts  $1.20  from  his  tax.  In  the  opinion  c*f  the  author 
the  deduction  of  $1.20  is  in  lieu  of  the  payment  by  the  obligor 
and  no  further  accounting  is  called  for  by  the  law ;  but  the  fed- 
eral regulations  require  the  taxpayer  to  enter  the  $1.20  as 
additional  taxable  income. 

Under  the  state  law  the  obligor  does  not  pay  the  $1.20 
and  the  taxpayer  does  not  deduct  it  from  his  tax.  Therefore, 
the  following  instructions  for  reporting  the  amount  of  tax 
paid,  which  appears  on  page  2  of  instructions,  form  201,  would 
seem  to  be  unnecessary  and  misleading: 

Instruction  22 — Income  From  Interest 

Report  in  Item  22(b)  the  amount  of  tax  paid  for,  or  reimbursed 
to,  taxpayer  by  debtor  corporations  on  bonds  containing  tax-free 
covenant. 

As  the  obligor  corporations  have  paid  no  tax  for  nor  reim- 
bursed any  tax  to  the  taxpayer,  there  would  seem  to  be 
nothing  to  report. 
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Income  From  Royalties  and  Patents 

Royalties  and  similar  sources  of  income  are  mentioned  in 
the  state  regulations,  as  in  the  federal,22  although  not  specific- 
ally mentioned  in  the  law. 

Regulation Royalties  on  patents  and  copyrights  are  in- 
come.    (Art.  42.) 

One  of  the  inequities  of  the  law  is  the  taxing  of  an  in- 
ventor or  author  on  the  entire  amount  realized  in  one  year, 
which  often  represents  the  result  of  years  of  study  and  experi- 
ment, instead  of  permitting  such  income  to  be  prorated  over 
a  longer  period. 

Royalties  from  mines,  oil  wells,  etc. — 

Royalties  Subject  to  depletion  charges. — The  Comp- 
troller has  ruled23  that  deductions  for  depletion  will  be  based 
on  federal  Regulations  45  (except  that  value  at  January  1, 
1 919,  is  to  be  used  in  certain  cases  instead  of  March  1,  1913) 
until  the  state  issues  specific  rulings  on  the  subject.24 

The  owner  of  a  mine,  an  oil  well  or  other  similar  property 
operated  on  a  royalty  basis  must  return  as  income  his  royalties 
received,  but  is  permitted  to  deduct  expenses  and  to  charge 
against  receipts  depletion  allowances  based  on  the  full  value  of 
his  property  at  January  1,  1919,  if  purchased  before  that  date, 
or  on  the  basis  of  the  capital  originally  invested  if  purchased 
thereafter,  except  in  the  case  of  mines  and  oil  wells  discovered 
by  the  taxpayer  in  which  case  the  value  of  the  property  at  the 
date  of  discovery  or  within  thirty  days  thereafter  is  the  basis 
prescribed  by  law.25 

After  the  value  at  January  1,  1919,  has  been  determined,  a 
proper  calculation  must  be  made  as  to  how  much  of  the  roy- 
alties received  is  capital  and  how  much  income.     The  part 


"Reg.  45,  Arts.  48  and  541. 
^Article  190;  see  Chapter  XV. 

"For  detailed  rulings  and  procedure,  see  Income  Tax  Procedure,  1921, 
Chapter  XXXI,  "Depletion." 
Section  360,  9. 


INCOME   FROM   ROYALTIES   AND   PATENTS  243 

which  is  capital  cannot  be  taxed,  but  all  royalties  which  accrue 
must  be  reported  as  gross  income  and  the  depletion  allowance 
must  be  deducted  in  order  to  ascertain  the  taxable  or  net  in- 
come. 

The  essence  of  the  federal  rulings  on  this  subject  is  that 
a  deduction  for  depletion  is  allowed  to  the  lessor  against  the 
royalties  paid  in  advance,  but  if  the  lessor  repossesses  the  prop- 
erty and  the  number  of  units  taken  out  is  less  than  that  for 
which  payment  has  been  made,  the  depletion  deductions  ap- 
plicable to  the  royalties  on  unextracted  units  must  be  returned 
by  the  lessor  in  the  year  of  such  repossession.20 

When  royalties  were  waived  for  several  years,  because  the 
mine  was  operated  at  a  loss,  and  such  royalties  were  all  re- 
ceived in  one  year,  full  depletion  applicable  to  such  income  was 
permitted  as  a  deduction  in  the  year  in  which  the  royalties 
were  received. 

Royalties  from  copyrights. — An  author  should  report  in 
gross  income  all  sums  received  for  copyright  privileges.  He  is 
entitled  to  claim  as  deductions  all  expenses,  except  ordinary 
living  expenses,  incurred  in  producing  the  income. 

Regulation Amounts  expended  for  securing  a  copyright 

and  plates,   which   remain  the   property   of  the  person   making  the 
payments  are  investments  of  capital.      .  .  .   (Art.  125.) 

Deduction  for  depreciation  of  such  items,  however,  should 
be  made  up  to  100  per  cent.27 

Profit  from  the  sale  of  copyrights  is  computed  in  the  same 
way  as  profit  from  the  sale  of  patents.28 

Profits  from  patents. — No  tax  can  be  imposed  on  receipts 
from  the  sale  of  patents  or  patent  rights  unless  the  owner  has 
made  full  provision  to  reimburse  himself  for  the  cost  or  value 
of  them.     If  the  patents  were  applied  for  or  owned  on  or 


20For  detailed  discussion,  see  Income  Tax  Procedure,  1921,  pages  489- 
492. 

"See  Chapter  XV. 
^See  below. 
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before  January  i,  1919,  their  actual  value  at  that  date  is  their 
capital  value.  If  acquired  after  that  date,  the  cost  is  con- 
sidered the  capital  value. 

Damages  received  for  infringements  of  patents. — If  the 

capital  value  has  been  diminished  by  the  infringement  the 
amount  collected  or  any  part  thereof  should  be  applied  in 
reduction  of  the  book  value  of  the  patents. 

Regulation a  person  may  sue  in  one  year  on  a  pecuniary 

claim  or  for  property,  but  money  or  property  recovered  on  a  judgment 
therefor  rendered  in  a  later  year  would  be  income  in  the  year  in 
which  received  assuming  that  it  would  have  been  income  in  the 
earlier  year  if  then  received.  This  is  true  of  a  recovery  for  patent 
infringement (Art.  44.) 

However,  the  fair  value  of  a  claim  on  January  1,  1919,29 
is  important.  If  a  taxpayer  was  entitled  to  property  in  1918, 
but  did  not  recover  it  until  1920,  it  cannot  be  held  that  he 
received  taxable  income  in  1920. 

Patent  development  costs. — If  a  patent  is  not  yielding  sat- 
isfactory results,  the  cost  of  development  should  be  charged 
off  as  an  expense.  When  the  results  are  doubtful  it  is  proper 
either  to  capitalize  or  to  charge  off  the  amount.  If  written  off, 
however,  and  the  patent  is  subsequently  sold,  it  may  result  in 
taxation  of  the  entire  purchase  price. 

Patent  litigation  expense. — Patent  litigation  expense 
should  not  be  added  to  the  cost,  but  should  be  deducted  from 
income. 

Method  of  valuing  patents.— When  a  patent  is  transferred 
for  compensation  other  than  cash  there  should  be  taken  into 
consideration  at  the  date  of  the  transfer  the  stage  of  the  pat- 
ent's commercial  development,  the  degree  of  prosperity  at- 
tained by  the  concern  manufacturing  it  and  any  other  facts 
which  would  serve  to  fix  a  fair  value.     Some  of  the  informa- 

29For  method  of  determining  value  at  January  i,  1919,  see  page  208. 
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tion  might  appear  to  be  of  a  later  date,  but  it  would  be  valuable 
in  spite  of  that  fact. 

Value  of  patents  at  January  1,  1919. — Patents  come  within 
the  category  of  depreciable  assets  because  they  are  valuable 
for  only  a  limited  time.  The  monopoly  granted  by  the  govern- 
ment is  for  a  specific  period.  It  is,  therefore,  important  to 
value  patents  correctly  at  January  1,  1919,  in  order  to  com- 
pute the  proper  depreciation  deduction.  The  state  regulation30 
differs  from  the  federal  ruling,31  in  that  the  value  at  March  1, 
1913,  is  to  be  used  for  patents  acquired  before  that  date. 

In  rare  cases  the  value  of  patents  can  be  established  by 
sales  of  the  particular  patents  at  or  about  January  1,  1919.  It 
is  obvious  that  the  value  cannot  be  established  by  sales  of 
similar  property,  because  we  are  dealing  with  a  monopoly. 
The  law  does  not  attempt  to  limit  the  1919  value  to  "mar- 
ket" price  at  that  time.  Section  353,  like  the  federal  provision,32 
reads  "the  fair  market  price  or  value  of  such  property."  There 
is  no  possibility  in  99  out  of  100  cases  of  ascertaining  a  "mar- 
ket price"  at  January  1,  1919,  and  it  is  needless  to  attempt  it, 
because  the  law  intends  and  authorizes  taxpayers  to  deter- 
mine the  "value"  of  the  patents  at  that  date. 

Testimony  of  witnesses  qualified  by  their  technical  experi- 
ence and  knowledge  to  form  a  judgment  as  to  the  real  value 
of  such  property  is  not  only  permitted  by  the  courts  but  is 
required.33 

Patents   not  issued  January    1,    1919,   may   be  valued. — 

Applications  for  patents  rank  with  those  issued  in  ascertaining 
values  of  January  1,  1919.  This  is  on  the  theory  that  there 
is  an  assignable  property  right  in  an  application  for  a  patent. 
Obviously  if  no  patent  is  subsequently  issued  there  will  be  no 
value  at  January  1,  19 19. 


"Art.  174- 

"Reg.  45,  Art.  164. 

"Section  202  (a). 

"For  court  decisions,  see  Income  Tax  Procedure,  1921,  pages  498-501. 
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When  a  patent  was  not  issued  until  after  January  1,  1919, 
the  capital  value  should  be  spread  over  the  period  from  Janu- 
ary 1,  19 19,  to  expiration  date,  which  would  be  more  than  the 
customary  1 7  years. 

Profits  from  sale  of  patents — how  determined. — 

Regulation.  A  taxpayer  disposing  of  patents  or  copyrights  by 
sale  should  determine  the  profit  or  loss  arising  therefrom  by  com- 
puting the  difference  between  the  selling  price  and  the  value  as  of 
January  1,  1919,  if  acquired  prior  to  that  date,  or  between  the  selling 
price  and  the  cost,  if  acquired  subsequent  to  that  date.  The  profit 
or  loss  thus  determined  should  be  increased  or  decreased,  as  the  case 
may  be,  by  the  amounts  deducted  on  account  of  depreciation  of  such 
patents  or  copyrights  since  December  31,  1918,  or  since  the  date 
of  acquisition  if  acquired  subsequent  thereto.     (Art.  32.) 

The  foregoing  regulation  is  similar  to  the  federal  ruling," 
excepting  that  instead  of  the  dates  January  1,  1919,  and  De- 
cember 31,  1918,  the  federal  dates  are  March  1,  1913,  and 
February  28,  19 13. 

Income  From  Rents 

The  state  law,  like  the  federal,35  specifically  mentions  rent 
as  an  item  of  income. 

Law.    Section  359.    The  term  "gross  income": 

1.  Includes         .  .  income    derived    from  .      .  .  rent  .... 

When  books  are  kept  on  the  accrual  basis,  all  rents  ac- 
crued should  be  reported.  Any  rents  found  to  be  uncollectible 
should  be  charged  off  as  losses. 

Permanent  improvements  by  lessees. — 

Regulation.  When  improvements  made  by  a  lessee  become  part 
of  the  real  estate,  the  value  of  such  improvements  upon  the  expira- 
tion of  the  existing  term  of  the  lease  is  income  to  the  lessor.  In 
general,  sums  paid  by  a  tenant  for  the  use  of  property,  although  to 
another  than  the  landlord,  are  properly  to  be  regarded  as  rent  and 
constitute  income  of  the  landlord (Art.  42.) 

The  foregoing  regulation  is  identical  with  the  federal  rul- 


"Reg.  45,  Art.  40. 
"Federal  law,  section  213. 
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ing3G  before  an  amendment  by  the  Treasury,  presumably  based 
on  recent  court  decisions  which  have  held  that  title  to  improve- 
ments paid  for  by  lessees  vests  in  lessors  as  soon  as  made. 
Since  these  decisions  the  Treasury  holds  that  the  lessors  may 
be  taxable  at  the  time  when  the  improvements  are  made.  In 
the  opinion  of  the  author  the  decisions  merely  reiterate  many 
other  court  decisions  and  restrict  the  Treasury  in  its  attempt 
to  tax  what  is  not  income.37 

It  is  not  the  "sums  paid"  which  can  be  deemed  to  be  tax- 
able income  to  the  lessor,  but  only  the  net  value,  if  any,  to  the 
lessor.  A  lessee  may  have  paid  $100,000  for  improvements 
which  revert  to  the  lessor  upon  the  expiration  of  the  lease. 
The  fair  market  value  of  the  improvements  is  the  measure  of 
tax  liability,  without  regard  to  the  cost.  If  title  passes  when 
the  improvements  are  made  there  is  no  taxable  income,  because 
the  lessor  realizes  no  income  at  that  time  and  the  improve- 
ments may  be  and  frequently  are  worthless  at  the  expiration 
of  the  lease. 

Expenditures  by  lessees  for  taxes. — When  leases  between 
landlords  and  tenants  stipulate  that  the  latter  shall  pay  taxes 
or  make  necessary  repairs,  expenditures  of  this  character  are 
considered  as  part  of  the  rent  and  must  be  reported  by  the 
landlord. 

Regulation Taxes  paid  by  a  tenant  to  or  for  a  landlord 

for  business  property  are  additional  rent  and  constitute  a  deductible 
item  to  the  tenant  and  taxable  income  to  the  landlord,  the  amount 
of  the  tax  being  deductible  by  the  latter (Art.  120.) 

In  other  words  no  taxable  income  arises  from  such  pay- 
ments, but  it  is  proper  that  the  items  should  be  entered  on 
both  sides  of  the  returns. 

Rental  of  residence. — 

Ruling.    During  the  summer  a  family  home  was  rented  for  $600. 


MReg.  45,  Art.  48. 

s,For  full  discussion,  see  Income  Tax  Procedure,  1921,  pages  549-553. 
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This  compelled  the  taxpayer  to  pay  out  $500  for  the  accommodation 
of  a  family  in  a  residence  elsewhere.  Is  the  amount  received  as 
rental  subject  to  reduction  to  the  extent  of  the  payment  for  housing 
the  family  elsewhere? 

No.  The  whole  $600  must  be  reported  as  income.  Such  amount 
is  clearly  within  the'  broad  definition  of  income  in  section  359, 
which  states  that  "the  term  'gross  income'  includes  gains,  profits 
and  income  derived  from  salaries,  wages  or  compensation  for  per- 
sonal service,  of  whatever  kind  and  in  whatever  form  paid,  or  from 
professions,  vocations,  trades,  businesses,  commerce,  or  sales,  or 
dealings  in  property,  whether  real  or  personal,  growing  out  of  the 

ownership  or  use  of  or  interest  in  such  property "     (Question 

15,  Comptroller's  Questions  and  Answers,  1921.) 

The  foregoing  ruling  shows  the  discrimination  between  the 
man  owning  his  residence  and  the  one  who  rents.  So  long  as 
he  occupies  it  as  a  residence,  the  former  does  not  have  to  re- 
turn the  rental  value ;  but  the  latter  is  not  permitted  to  deduct 
the  rent  he  pays.  In  the  illustration  given  above,  the  tax- 
payer is  actually  only  $100  ahead,  but  must  report  $600  as 
income.  However,  he  may  deduct  depreciation  as  an  ex- 
pense for  the  time  when  the  residence  was  rented  to  others. 

The  answer  above,  quoting  section  359  in  part,  fails  to 
quote  the  word  in  that  section  which  does  describe  income  of 
this  character,  viz.,  "rent." 

Rent  received  other  than  in  cash. — When  the  rental  con- 
sists of  a  share  of  the  crops,  as  in  the  case  of  some  farm  leases, 
the  fair  value  thereof  should  be  reported.  The  rental  value 
of  houses  occupied  by  servants  should  be  reported,  as  it  is  a 
saving  in  wages,  which  in  turn  is  a  reduction  of  personal  or 
living  expenses. 

Income  From  Dividends 

Taxation  of  dividends  under  the  state  law  differs  from 
the  taxation  of  such  income  under  the  federal  law  in  the  fol- 
lowing respects : 

1.  The  definition  of  "dividend"  differs  under  the  two 
laws,  the  state  law38  defining  a  dividend  as  "any  distribution 


"Section  350,  8. 
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made  by  a  corporation  out  of  its  earnings  or  profits  to  its 
shareholders,"  while  the  federal  law39  limits  the  distribution 
to  earnings  accumulated  since  February  28,  191 3,  in  the  case 
of  ordinary  corporations,  and  since  February  28,  1913,  and 
prior  to  January  1,  19 18,  in  the  case  of  personal  service  cor- 
porations. 

2.  As  a  result  of  the  above  definitions  it  is  not  necessary 
under  the  state  law  to  know  when  the  profits  from  which  the 
dividends  are  paid  were  accumulated,  but  this  is  important 
under  the  federal  law  to  determine  whether  or  not  they  are 
taxable. 

3.  Under  the  state  law,  dividends  are  not  "credited"  for 
the  purpose  of  a  normal  tax,  as  is  the  case  under  the  federal 
law.  Dividends  under  the  state  law  are  subject  to  the  same 
rate  of  tax  as  other  income. 

Dividends  are  taxable'.40 — 

Law.    Section  359.    The  term  "gross  income": 
1.  Includes  gains,  profits  and  income  derived  from  ....     divi- 
dends .... 

Owners  of  record  liable  for  tax — exception. — Many  stocks 
are  owned  by  others  than  shareholders  of  record.  In  such 
cases  the  following  regulation  is  of  importance. 

Regulation.  Dividends  on  stock  of  domestic  corporations  or 
resident  foreign  corporations  are  prima  facie  income  of  the  record 
owner  of  the  stock,  and  such  record  owner  will  be  liable  for  any  tax 
based  thereon,  unless  a  disclosure  of  the  actual  ownership  is  made 
to  the  Comptroller,  which  shall  show  that  the  record  owner  is  not  the 
actual  owner  and  who  the  owner  is  and  his  address.     (Art.  52S-) 

"Dividend"  defined.41— 
Law.    Section  350 


89Federal  law,  section  201   (a). 

"Dividends  on  stock  of  federal  reserve  banks  are  exempt;  see  page 
48. 

41To  show  the  wide  difference  in  the  definitions  under  the  two  laws, 
the  federal  law  is  here  quoted : 

Law.  Section  201.  "(a)  That  the  term,  dividend,  when  used  in  this 
title  (except  in  paragraph  (10)  of  subdivision  (a)  of  section  234)  means 
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8.  The  word  "dividend"  means  any  distribution  made  by  a  cor- 
poration out  of  its  earnings  or  profits  to  its  shareholders  or  members, 
whether  in  cash  or  in  other  property  or  in  stock  of  the  corporation. 

As  distinguished  from  dividends  in  liquidation,  the  dis- 
tribution must  be  made  "in  the  ordinary  course  of  business." 

Regulation.  Dividends  for  the  purpose  of  the  statute  comprise 
any  distribution  in  the  ordinary  course  of  business,  even  though 
extraordinary  in  amount,  made  by  a  domestic  or  foreign  corporation 
to  its  shareholders  out  of  its  earnings  or  profits (Art.  61.) 

What  constitutes  a  distribution? — The  following  is  simi- 
lar to  the  federal  ruling,42  excepting  that  dividends  declared 
payable  to  stockholders  of  record  prior  to  the  incidence  of 
the  tax  law  are  exempt. 

Regulation The  mere  declaration  of  a  dividend  is  not  a 

distribution.  Dividends  are  income  for  the  year  in  which  payable, 
regardless  of  when  the  earnings  or  profits  out  of  which  they  were 
paid  were  accumulated,  except  that  dividends  declared  payable  to 
stockholders  of  record  prior  to  January  I,  1919,  are  to  be  excluded 

from  gross  income  even  if  received' on  or  after  January  1,  1919 

(Art.  61.) 

The  foregoing  is  important  so  far  as  the  January  1,  1919, 
date  is  concerned,  but  in  the  case  of  stockholders  reporting  on 
a  cash  basis  it  is  believed  that  no  fault  will  be  found  with 
those  who  report  dividends  as  of  the  date  of  receipt.  Unless 
the  tax  rate  be  reduced  the  state  will  lose  nothing  by  this 
method.  If  the  tax  rate  is  increased,  as  it  probably  will  be, 
the  state  will  benefit.  If  the  rate  is  raised  for  1922,  as  has 
been  predicted,  a  taxpayer  who  receives  dividends  on  January 
2,  1922,  payable  December  31,  192 1,  and  reports  them  as  of 
the  date  of  receipt  will  pay  more  tax  than  he  would  pay  if  the 
dividends  were  entered  as  of  the  date  when  payable. 


(1)  any  distribution  made  by  a  corporation,  other  than  a  personal  service 
corporation,  to  its  shareholders  or  members,  whether  in  cash  or  in  other 
property  or  in  stock  of  the  corporation,  out  of  its  earnings  or  profits 
accumulated  since  February  28,  1913,  or  (2)  any  such  distribution  made  by 
a  personal  service  corporation  out  of  its  earnings  or  profits  accumulated 
since  February  28,  1913,  and  prior  to  January  1,  1918." 
"Reg.  45,  Art.  1541. 
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Dividends  declared  prior  to  January  1,  1919. — An  example 
of  the  kinds  of  dividends  which  are  regarded  as  part  of  a  tax- 
payer's capital  at  January  I,  1919,  is  given  in  the  following. 

Ruling.  In  reply  to  your  oral  inquiry  with  reference  to  article  61 
of  the  comptroller's  income  tax  regulations,  I  have  to  say :  Ordinarily 
a  dividend  is  income  to  the  stockholder  for  the  year  in  which  made 
payable,  regardless  of  (a)  the  date  when  declared,  (b)  the  date  when 
received  by  the  stockholder,  and  (c)  when  the  earnings  or  profits 
out  of  which  the  dividend  was  paid  were  accumulated.  There  is  one 
exception  to  this  rule;  that  is:  Dividends  declared  prior  to  January 
1,  1919,  to  stockholders  of  record  as  of  a  date  prior  to  January  1, 
1919,  are  not  to  be  included  in  the  gross  income  of  a  taxpayer  even 
if  made  payable  on  January  I,  1919,  or  subsequent  thereto,  or  if 
received  on  that  date  or  subsequent  thereto. 

For  example,  if  the  board  of  directors  of  the  "X"  company  met 
on  December  15,  1918,  and  declared  a  dividend  payable  to  stock- 
holders of  record  of  December  30,  1918,  payable  on  January  15,  1919, 
such  dividend  would  be  excluded  from  gross  income  and  thereby 
free  from  tax.  This  is  because  the  dividend  having  attached  to 
the  stock  as  of  record  on  December  30,  1918,  is  a  part  of  the  cap- 
ital of  the  stockholder  of  January  1,  1919,  and  free  from  tax  as 
suggested.    (Official  ruling,  dated  February  2,  1920.) 

May  a  dividend  be  rescinded  by  directors  or  returned  by 
stockholders? — If  directors  pay  a  dividend  which  proves  to 
be  unwise  or  excessive  or  illegal,  and  every  stockholder  agrees 
to  return  the  amounts  paid  or  credited,  it  may  be  expected 
that  no  court  will  hold  that  the  payments  represent  income 
when  received  and  capital  payments  when  refunded,  even 
though  the  dividends  were  paid  or  credited  during  one  tax- 
able year  and  the  refunds  occurred  during  the  next  year. 

If  the  entire  transaction  occurred  during  the  same  taxable 
year  it  would  not  even  appear  in  the  returns  or  accounts  of 
the  taxpayer.  In  effect  it  would  be  a  transaction  marked 
"void." 

Method  of  return  of  dividends  from  foreign  corporations. 

— There  is  no  provision  in  the  state  law  as  to  residents  similar 
to  that  in  the  federal  law43  permitting  the  amount  of  income 


"Federal  law,  section  222  (a).  As  to  non-residents,  see  Chapter  XVIII. 
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tax  paid  to  a  foreign  country  during  the  year  to  be  credited 
against  the  income  tax  payable  to  the  state.  For  example, 
receipt  of  a  $250  dividend  from  a  British  corporation  would 
be  entered  in  the  federal  return  gross,  $357.14  ($250,  plus 
30  per  cent  tax  paid  to  the  British  government,  $107.14). 
Credit  for  the  British  income  tax  of  $107.14  would  then  be 
taken  on  the  federal  return  against  the  total  tax  payable  to 
the  United  States. 

For  state  purposes  the  gross  amount  of  the  dividend 
should  be  returned  as  taxable  income,  because  the  gross 
amount  of  the  dividends  is  apportioned  to  the  individual  stock- 
holder and  the  British  tax  is  in  effect  assessed  against  the  in- 
dividual. There  is  no  provision  which  permits  the  income  tax 
to  be  deducted  from  the  income  shown  by  the  return.  There- 
fore, although  the  dividend  received  amounts  to  only  $250, 
there  is  nothing  in  the  law  which  permits  the  net  amount  to 
be  reported  as  income. 

Distributions  received  from  personal  service  corporations. 

— Dividends  from  personal  service  corporations  are  taxed 
under  the  state  law  like  dividends  from  other  corporations. 
Under  the  federal  law  distributions  from  earnings  of  such 
corporations  accumulated  since  February  28,  1913,  and  prior 
to  January  1,  19 18,  are  taxed  as  dividends,  and  beginning 
January  1,  19 18,  personal  service  corporations  are  treated  as 
partnerships  and  profits  taxed  to  individual  stockholders. 

Ruling.  If  an  architect  received  during  1919  certain  income  from 
a  personal  service  corporation,  should  he  report  it  as  partnership 
income  ? 

No.  The  distributive  income  of  personal  service  corporations 
is  not  taxable  as  partnership  income  in  the  manner  outlined  in  the 
federal  statute.  A  member  of  the  personal  service  corporation  should 
return  as  income  in  his  personal  return  under  the  New  York  law, 
the  amount  of  dividends,  salary  or  other  distribution  of  the  earn- 
ings of  the  corporation  received  by  him  during  his  taxable  year. 
Under  the  New  York  personal  income  tax  law  personal  service 
corporations  are  not  considered  as  partnerships.  (Question  6, 
Comptroller's  Questions  and  Answers,  1921.) 
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Taxability  of  dividends  on  national  bank  stock. — 

Ruling.  I  have  examined  the  correspondence  between  the  In- 
come Tax  Bureau  and  the  St.  Louis  Union  Trust  Company,  in  which 
that  Company  questions  the  right  of  the  State  of  New  York  to  levy 
an  income  tax  upon  income  derived  from  dividends  on  stock  of  na- 
tional banks. 

It  is  conceded  that  stockholders  in  National  banks  may  be 
subjected  to  a  property  tax  upon  their  stock.  A  tax  on  income  from 
stock  is  either  a  tax  on  property  (Pollock  v.  Farmers'  Loan  and 
Trust  Co.  157  U.  S.  429,  158  U.  S.  601)  or  it  is  a  tax  against  the 
person.  If  a  tax  against  the  person,  the  State  of  a  man's  residence 
has  jurisdiction  to  impose  the  tax  through  its  power  over  his  person. 

"Governmental  jurisdiction  in  matters  of  taxation,  as  in  the 
exercise  of  judicial  function,  depends  upon  the  power  to  enforce 
the  mandate  of  the  State  by  action  taken  within  its  borders,  either 
in  personam  or  in  rem  according  to  the  circumstances  of  the  case, 
as  by  arrest  of  the  person  .  .  .  .  "  (from  Shaffer  v.  Carter  decided 
by  U.  S.  Supreme  Court  March  1,  1920  [252  U.  S.  37]). 

The  State  of  New  York  has  power  (enforceable  by  arrest)  to 
tax  its  residents  on  income  from  sources  without  the  State.  The 
only  possible  limitation  on  this  power  is  that  the  State  shall  not 
interfere  with  the  functions  of  the  Federal  Government  (McCul- 
logh  v.  Maryland  4  Wheat  316).  If  the  taxation  of  residents  on 
their  stock  in  National  banks  does  not  interfere  with  the  functions 
of  the  Federal  Government,  I  fail  to  see  how  the  taxation  of  their 
income  from  such  stock  can  do  so.  There  is  no  question  that  New 
York  could  tax  its  residents  on  their  stock  in  National  banks, 
located  within  or  without  the  State,  (cf.  Hawley  v.  Maiden  232 
U.  S.  1.) 

Where  a  state  levies  a  tax  on  net  incomes  generally  (less  speci- 
fied exemptions),  it  is  doubtful  whether  the  courts  will  look  to  the 
source  of  items  of  gross  income  for  the  purpose  of  saying  whether 
or  not  jurisdiction  exists  to  impose  the  tax  (cf.  Peck  &  Co.  v.  Lowe 
247  U.  S.  165;  U.  S.  Glue  Co.  v.  Oak  Creek  247  U.  S.  321);  but 
it  is  more  likely  that  they  will  look  only  to  the  power  of  the  State 
to  enforce  its  mandate  within  its  borders.  (Shaffer  v.  Carter 
supra.) 

The  question  of  power  to  tax  nonresidents  on  income  from  Nat- 
ional Bank  stock  does  not  concern  us,  for  the  statute  specifically 
exempts  nonresidents  from  taxation  on  income  from  stock  (except 
where  it  is  part  of  a  business  carried  on  within  the  State).44 

My  conclusion  is  that  income  of  residents,  derived  from  divi- 
dends on  the  stock  of  National   Banks    (wherever  situated)    should 


"See  Chapter  XVIII. 
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be  included  in  "gross  income,"  in  their  returns.     (Attorney-General's 
Income  Tax  Letter  No.  27,  dated  March  31,  1920.) 

Taxes  on  bank  stock  mentioned  in  the  fourth  paragraph 
above  should  be  reported  in  the  federal  return  as  additional 
dividends.  They  will  be  deducted  as  taxes.  Thus  the  tax- 
payer will  save  the  normal  tax  on  the  amount  involved.  For 
state  purposes,  this  is  immaterial,  as  there  is  no  "credit" 
against  income  for  dividends. 

Dividends  paid  in  property. — 

Regulation.  Dividends  paid  in  securities  or  other  property 
(other  than  its  own  stock),  in  which  the  earnings  of  a  corporation 
have  been  invested,  are  income  to  the  recipients  to  the  amount  of  the 
fair  market  value  of  such  property  when  receivable  by  the  stock- 
holders  (Art.  62.) 

When  a  dividend  other  than  cash  or  stock  is  received,  it 
should  be  returned  for  taxation  at  its  cash  value.  If  its 
equivalent  cash  value  cannot  be  ascertained  at  time  of  receipt 
it  should  be  returned  when  and  if  cash  value  can  be  deter- 
mined. 

Dividends  paid  in  stock  of  another  corporation. — 

Regulation A  dividend  paid  in  stock  of  another  cor- 
poration is  not  a  stock  dividend.  Where  a  corporation  declares 
a  dividend  in  stock  of  another  corporation,  setting  aside  the  stock 
to  be  so  distributed  and  notifying  the  stockholders  of  its  action, 
the  income  arising  to  the  recipients  of  such  stock  is  its  fair  market 
value  at  the  time  the  dividend  becomes  payable (Art.  62.) 

The  question  of  "crediting"  for  normal  tax  an  amount 
greater  than  the  book  value  when  the  market  value  is  higher, 
which  arises  under  federal  practice,  does  not  have  to  be  con- 
sidered for  state  purposes. 

Dividends  paid  in  Liberty  bonds  and  other  government 
securities. — 

Ruling.  Answering  your  inquiry  of  November  24,  you  are 
advised  that  where  dividends  are  paid  in  Liberty  Bonds  the  amount 
to  be  returned  as  income  is  the   fair  market  value  of  the  Liberty 
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Bonds  so  received  at  the  time  the  dividend  is  made  payable.  Divi- 
dends are  to  be  returned  as  income  at  the  time  made  payable  rather 
than  at  the  time  when  actually  received.  (Official  ruling,  dated 
November  29,  1919.) 

Dividends  paid  in  bonds  which  sell  at  a  considerable  dis- 
count should  be  entered  by  the  recipients  at  the  market  value 
of  the  securities  received.  If  the  securities  are  subsequently- 
sold  at  a  lower  price,  credit  may  be  claimed  for  the  loss  sus- 
tained. If  sold  at  a  higher  price,  the  profit  realized  should  be 
reported. 

The  ruling  quoted  above,  on  the  principle  of  "construc- 
tive receipt,"  requires  taxpayers  even  though  reporting  on  the 
cash  basis  to  report  dividends  in  the  period  in  which  they  are 
made  "available,"  although  they  may  not  actually  be  received 
until  the  following  year.45 

Scrip  dividends. — 

Regulation.  .  .  .  Scrip  dividends  are  subject  to  tax  in  the 
year  in  which  the  warrants  are  issuable  to  the  stockholders.     (Art.  62.) 

Such  dividends  should  be  reported  at  their  cash  value. 
For  a  person  reporting  on  the  basis  of  cash  receipts,  the  safer 
method  in  the  case  of  receipt  of  scrip  of  doubtful  character 
or  scrip  which  has  no  active  market  would  seem  to  be  to  wait 
until  something  more  substantial  than  a  "scrap  of  paper"  is 
received. 

Scrip  dividends  redeemable  in  cash  or  stock. — When 
scrip  dividends  are  issued  with  an  option  to  redeem  them  in 
cash  or  stock  no  liability  is  created,  the  only  entries  in  the 
books  being  a  debit  to  surplus  and  a  credit  to  "scrip  dividend 
payable."  Therefore  no  tax  can  be  imposed  at  that  point,  be- 
cause no  asset  of  any  kind  has  been  segregated  or  distributed. 
It  is,  in  effect,  merely  a  suspense  account.  If  any  stockholder 
takes  cash,  there  is  to  that  extent  only  a  diminution  of  assets 
and  a  distribution.     When  all  stockholders  take  stock  there  is 


43See  page  254. 
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no  distribution,  but  there  is  a  transfer  from  surplus  to  capital, 
and  all  the  elements  of  a  stock  dividend  are  present. 

Dividends  declared  from  depreciation  and  depletion  re- 
serves.—There  has  been  question  as  to  the  taxability  of  divi- 
dends declared  from  depreciation  and  depletion  reserves,  from 
appreciation  of  goodwill,  from  capital  surplus  and  upon  the 
liquidation  of  a  corporation,  etc.  The  general  principle  of  the 
state  law,  as  of  the  federal  law,  is  that  dividends  must  be  paid 
from  profits.40  Any  distribution  which  in  fact  is  not  from 
profits,  but  is  a  return  of  capital,  even  though  it  may  be  called 
a  "dividend,"  is  not  taxable. 

Regulation.  A  reserve  set  up  out  of  gross  income  by  a  cor- 
poration and  maintained  for  the  purpose  of  making  good  any  loss 
of  capital  assets  on  account  of  depletion  or  depreciation  is  not  a 
part  of  its  surplus  out  of  which  ordinary  dividends  may  be  paid. 
A  distribution  made  from  such  a  reserve  will  be  considered  a  liqui- 
dating dividend  and  will  constitute  taxable  income  to  a  stockholder 
only  to  the  extent  that  the  amount  so  received  is  in  excess'  of  the 
cost  or  fair  market  value  as  of  January  1,  1919,  of  his  shares  of 
stock.  No  distribution,  however,  will  be  deemed  to  have  been  made 
from  such  a  reserve  except  to  the  extent  that  the  amount  paid 
exceeds  the  surplus  and  undivided  profits  of  the  corporation.  In 
general,  any  distribution  made  by  a  corporation  other  than  out  of 
earnings  or  profits  is  to  be  regarded  as  a  return  to  the  stockholder 
of  part  of  the  capital  represented  by  his  shares  of  stock,  and  upon 
a  subsequent  sale  of  such  stock  his  profit  will  be  the  excess  of  the 
selling  price  over  the  cost  of  the  stock  or  its  fair  market  value  as 
of  January  I,  1919,  after  applying  on  such  cost  or  value  the  amount 
of  any  such  capital  distribution.      (Art.  66.) 

The  foregoing  regulation  differs  from  the  corresponding 
federal  ruling47  on  two  important  points : 

1.  Under  the  state  ruling  all  profits  must  be  distributed 
before  a  distribution  from  the  reserve  can  be  regarded  as  a 
return  of  capital.  Under  the  federal  ruling,  after  the  profits 
since  February  28,  191 3,  have  been  distributed,  all  further 
distributions  may  be  considered  as  return  of  capital. 


"Section  350,  8. 
17Reg.  45,  Art.  1549. 
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2.  The  state  requires  valuation  of  the  stock  at  January  1, 
1919,  if  acquired  prior  thereto.  The  corresponding  federal 
date  is  March  1,  1913. 

When  corporations  notify  their  stockholders  that  parts  of 
the  dividends  are  from  depletion  reserves,  the  stockholders  of 
such  corporations  may  naturally  assume  that  the  earned  sur- 
plus of  the  corporations  has  been  exhausted  and  that  the  divi- 
dends are  in  fact  from  depletion  reserves.  When  such  divi- 
dends are  received  they  should  be  entered  by  the  recipients  as 
receipts  of  capital  and  should  not  be  reported  as  taxable  divi- 
dends. 

Liquidation  dividends. — The  state  law  does  not  contain  a 
specific  provision  regarding  "amounts  distributed  in  liquida- 
tion," as  does  the  federal  law,48  but  the  state  has  issued  the  fol- 
lowing regulation  on  the  subject,  which  is  the  same  as  the 
federal  excepting  that  January  1,  19 19,  is  the  date  used  in 
place  of  March  1,  1913,  and  no  reference  is  made  to  "surplus 
earned  since  February  28,  191 3,"  as  under  the  state  law  this 
is  not  a  factor  in  determining  the  taxability  of  dividends. 

Regulation.  So-called  liquidation  or  dissolution  dividends  by 
corporations  during  dissolution  are  not  dividends  within  the  meaning 
of  the  statute,  and  amounts  so  distributed  are  to  be  regarded  as 
payments  for  the  stock  of  the  dissolved  corporation.  Any  excess 
so  received  over  the  cost  of  his  stock  to  the  stockholder,  or  over 
its  fair  market  value  as  of  January  I,  1919,  if  acquired  prior  thereto, 
is  a  taxable  profit.  A  distribution  in  liquidation  of  the  assets  and 
business  of  a  corporation,  which  is  a  return  to  the  stockholder  of 
the  value  of  his  stock  upon  a  surrender  of  his  interest  in  the  cor- 
poration, is  distinguishable  from  a  dividend  paid  by  a  going  cor- 
poration out  of  current  earnings  or  accumulated  surplus  when 
declared  by  the  directors  in  their  discretion,  which  is  in  the  nature 
of  a  recurrent  return  upon  the  stock.     (Art.  65.) 

Dividends  on  life  insurance  policies. — So-called  dividends 
declared  by  life  insurance  companies  on  certain  classes  of  un- 
matured policies  are  in  fact  reductions  of  premiums  and  are 


13Federal  law,  section  201   (c). 
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not  taxable.  As  a  rule  policyholders  deduct  the  amounts  of 
such  so-called  dividends  from  the  premiums  payable,  but  even 
if  dividends  are  drawn  in  cash  by  the  insured,  such  items, 
unless  received  on  paid-up  policies,  do  not  constitute  taxable 
income  and  should  be  excluded  from  returns. 

Dividends  paid  from  funds  derived  from  tax-exempt  se- 
curities.— 

Regulation Although   interest  on  United   States   bonds 

and  certain  other  obligations  is  not  taxable  when  received  by  a  cor- 
poration, upon  amalgamation  with  other  funds  of  the  corporation  such 
income  loses  its  identity  and  when  distributed  to  stockholders  in 
dividends  is  taxable  to  the  same  extent  as  other  dividends.     (Art.  61.) 

If  the  directors  of  a  corporation  desire  its  stockholders  to 
receive  the  benefit  of  the  exemption,  it  will  be  necessary  first 
to  distribute  the  securities  to  the  stockholders.  After  distri- 
bution to  individual  stockholders  the  income  will  be  entirely 
free  from  taxation. 

Income  From  Stock  Dividends 

Following  the  decision  of  the  Supreme  Court  of  the 
United  States49  the  Attorney-General  of  the  state  has  ruled 
that  stock  dividends  are  not  taxable.50 

Ruling In   1913  the  People  adopted   an   amendment  to 

the  Federal  constitution  permitting  the  taxation  of  "incomes,"  and 
thereafter  Congress  passed  several  laws  for  the  purpose.  In  1919, 
the  Legislature  of  New  York  passed  an  income  tax  law  in  practi- 
cally similar  phraseology  (in  this  connection)  as  that  of  the  later 
Congressional  acts.  While  the  intent  of  the  Legislature  was  pos- 
sibly to  do  just  what  Congress  was  trying  to  do,  I  think  it  much 
safer  to  say  that  the  intent  was  to  do  just  what  Congress  was  doing. 
The  Supreme  Court  has  told  us  that  Congress  could  not,  and  conse- 
quently did  not  tax  stock  dividends.     I  think  that  the  Legislature, 


"Macomber  v.  Eisner^  252  U.  S.  189,  March  8,  1920.  For  full  text  of 
decision  of  court  and  minority  opinion,  see  Corporation  Trust  Company 
1920  Income  Tax  Service,  pages  468-487. 

"  [Former  Procedure]  A  dividend  paid  in  stock  of  the  corporation 
issuing  the  dividend  is  income  to  the  amount  of  the  fair  market  value 
of  the  stock  received  as  a  dividend.     (Art.  63.) 


INCOME  FROM  STOCK  DIVIDENDS  259 

in  levying  a  tax  upon  "incomes"  intended  to  tax  only  those  things 
which  are  commonly  included  in  the  term  "income."  And  the  Su- 
preme Court  has  told  us  that  stock  dividends  are  not  included  within 
the  commonly  accepted  meaning  of  that  term. 

In  view  of  these  facts,  and  the  further  fact  that  the  Legislature 
is  now  in  session  and  may  promptly  overrule  me  if  it  disagrees  with 
my  conclusion,  I  advise  you  that  in  my  opinion  the  New  York  Income 
Tax  Law  (Tax  Law,  Art.  XVI,  added  by  L.  1919  C.  627)  does  not 
apply  to  true  stock  dividends,  and  they  should  not  be  included  in 
taxpayers'  returns  as  gross  income. 

Only  "true  stock  dividends"  are  exempt. — 

This  only  applies  to  what  the  Supreme  Court  terms  "true  stock 
dividends."  It  does  not  apply  to  dividends  paid  in  stock  of  corpora- 
tions other  than  those  declaring  them,  nor  to  dividends  paid  in 
stock  of  the  declaring  corporation,  purchased  in  the  market  for 
the  purpose ;  but  only  to  distributions  of  new  or  unissued  stock  to 
evidence  the  transfer  upon  the  books  of  the  company  of  items  from 
surplus,  undivided  profits,  or  some  similar  account  to  capital  account. 
(Attorney-General's  Income  Tax  Letter  No.  26,  dated  March  21, 
1920.) 

The  statement  in  the  foregoing  ruling  that  "dividends  paid 
in  stock  of  the  declaring  corporation  purchased  in  the  market 
for  the  purpose"  do  not  constitute  stock  dividends  is  erro- 
neous. The  essence  of  the  Supreme  Court  decision  is  that  the 
recipient  of  a  true  stock  dividend  does  not  receive  "income" — 
his  equity  in  the  corporation  is  merely  evidenced  by  more 
pieces  of  paper.  This  is  exactly  the  position  of  a  stockholder 
receiving  a  dividend  in  stock  of  the  paying  corporation, 
whether  it  is  a  new  issue  of  stock  or  the  corporation's  stock 
purchased  in  the  market  and  then  distributed  pro  rata. 

In  considering  the  effect  of  the  Supreme  Court  decision  on 
stock  dividends,  the  following  quotation  is  of  interest. 

As  to  the  states,  Eisner  v.  Macomber  appears  to  leave  them 
free  to  include  stock  dividends  in  what  they  may  call  an  income 
tax.  While  the  Supreme  Court  explicitly  disagrees  with  the  rea- 
soning of  the  Massachusetts  court  in  Tax  Commissioner  v.  Putnam,51 
which  held  stock  dividends  taxable  as  income  under  the  Massachu- 
setts constitutional  amendment,  there  is  no  hint  that  this  judgment 


"227  Mass.  523. 
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is  reviewable  by  the  Supreme  Court.  On  the  contrary,  Mr.  Justice 
Pitney  says  that  "the  Massachusetts  court  was  not  under  an  obli- 
gation, like  the  one  which  binds  us,  of  applying  a  constitutional 
amendment  in  the  light  of  other  constitutional  provisions  that  stand 
in  the  way  of  extending  it  by  construction."  If,  as  reported,  the 
New  York  comptroller  has  ruled  that  Eisner  v.  Macomber  operates 
to  exclude  stock  dividends  from  the  New  York  income  tax,  he  seems 
to  have  been  guilty  of  considerable  presumption.  The  fact  that  the 
New  York  law  adopts  the  interpretation  of  income  contained  in 
the  federal  law  is  not  material,  for  there  is  no  doubt  that  the  federal 
law  defined  income  so  as  to  include  stock  dividends.  The  clauses 
of  the  Federal  Constitution  which  this  definition  was  held  to  offend 
do  not  limit  the  taxing  powers  of  the  states.  The  only  protection 
which  recipients  of  stock  dividends  could  find  in  the  Federal  Con- 
stitution against  state  income  taxation  must  be  extracted  from 
the  due-process  and  equal-protection  clauses  of  the  Fourteenth  Amend- 
ment. There  are  no  decisions  of  the  Supreme  Court  which  proffer 
hope  that  these  clauses  would  prove  a  shield.52 

Definition  of  stock  dividends. — The  definition  given  in  the 
Attorney-General's  opinion  mentioned  above  is  in  the  follow- 
ing words : 

I  have  examined  the  opinions  handed  down  on  March  8,  1920, 
by  the  Supreme  Court  of  the  United  States  in  the  case  of  Eisner  vs. 
Macomber. 

The  Court  holds  that  a  true  stock  dividend — when  a  corporation 
transfers  amounts  on  its  books  from  surplus  or  undivided  profits 
accounts  to  capital  account  and  distributes  new  or  unissued  stock 
among  its  stockholders,  pro  rata,  to  represent  the  amount  so  trans- 
ferred— does  not  constitute  "income"  to  the  stockholders,  within  the 
meaning  of  that  word  as  used  in  the  Sixteenth  Amendment  to  the 
Constitution  of  the  United  States. 

The  following  transactions  under  the  federal  practice  have 
been  held  not  to  constitute  stock  dividends  :53 

1.  When  a  corporation  increases  its  capital  stock  and  sim- 
ultaneously declares  a  cash  dividend  equal  in  amount  to  the 
increase  in  its  capital  stock  and  gives  to  its  stockholders  a  real 


BThomas  Reed  Powell,  "The  Judicial  Debate  on  Taxability  of  Stock 
Dividends  as  Income,"  Bulletin  of  the  National  Tax  Association,  May, 
1920,  page  256. 

"Income  Tax  Procedure,  1921,  pages  599-600. 
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option  either  to  keep  the  money  or  to  reinvest  it  in  the  new 
shares. 

2.  When  a  corporation,  which  is  not  permitted  under  the 
laws  of  the  state  in  which  it  is  incorporated  to  issue  a  stock 
dividend,  increases  its  capital  stock  and  at  the  same  time  de- 
clares a  cash  dividend  under  an  agreement  with  the  stock- 
holders to  reinvest  the  money  so  received  in  the  new  issue  of 
capital  stock. 

3.  When  a  national  bank  declares  a  cash  dividend  coupled 
with  the  right  to  apply  it  to  the  purchase  of  additional  capital 
stock. 

National  banks  are  authorized  to  issue  only  cash  dividends. 

Computation  of  profit  or  loss  on  sales  of  stock  dividends 
or  of  stock  upon  which  such  dividends  were  declared. — The 

state  and  federal  regulations  have  the  same  general  rule  for 
ascertaining  costs  of  stock  when  both  old  and  new  shares  are 
of  the  same  class,  viz.,  the  cost  of  the  old  shares  divided  by 
the  number  of  old  and  new  shares  gives  the  new  cost  of  both 
old  and  new  shares. 

Regulation.  For  the  purpose  of  ascertaining  the  gain  or  loss 
derived  from  the  sale  of  stock  of  a  corporation,  received  from  the 
corporation  subsequent  to  December  31,  1918,  as  a  dividend  on  its 
stock  or  from  the  sale  of  stock  in  respect  of  which  such  dividend 
was  paid,  the  cost  of  each  share  of  the  old  and.  the  new  stock  is  the 
quotient  of  the  cost  of  the  old  stock  or  its  value  on  January  1,  1919, 
if  acquired  prior  thereto,  divided  by  the  number  of  old  and  new 
shares.54  This  regulation  does  not  apply  to  dividends  paid  in  shares 
of  stock  of  a  corporation  other  than  the  one  declaring  the  dividend 
nor  to  dividends  paid  in  shares  of  stock  of  the  declaring  corpora- 
tion, if  the  shares  were  purchased  as  a  medium  of  payment  of  the 
dividend.55     (Art.  64.) 

It  is  to  be  noted  that  the  foregoing  regulation  is  retroactive 


"[Former  Procedure]  This  formerly  read:  "the  cost  of  each  share 
of  new  stock  is  the  quotient  of  the  sum  of  (a)  the  cost  of  the  old  stock 
or  its  value  on  January  1,  1919,  if  acquired  prior  thereto,  plus  (b)  the 
valuation  at  which  the  new  stock  was  returnable  as  income,  divided  by 
the  number  of  old  and  new  shares." 

MSee  page  259. 
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to  1919  returns.  Stock  dividends  in  that  year  under  the  law 
before  amendment  were  reported  at  their  market  value  at 
date  of  receipt;  and  this  value  was  used  in  determining  the 
cost  of  stock  for  purpose  of  computing  profit  or  loss  on  sub- 
sequent sales.  Claim  for  refund  should  be  made,  reducing  the 
income  by  the  amount  reported  as  a  dividend,  and  a  new  com- 
putation of  profit  or  loss  will  have  to  be  made  in  accordance 
with  regulations  quoted  above. 

When  shares  are  of  different  character. — The  fed- 
eral regulations  contain  a  requirement,  not  found  in  the  state 
ruling,  in  regard  to  computing  cost  for  determining  profit  or 
loss  on  subsequent  sale,  when  the  stock  issued  as  a  dividend 
is  of  a  character  or  preference  materially  different  from  the 
stock  upon  which  the  stock  dividend  is  paid.  In  such  case  the 
cost  of  the  old  stock  is  divided  between  such  old  stock  and  the 
new  stock,  or  classes  of  new  stock,  in  proportion,  as  nearly  as 
may  be,  to  the  respective  values  of  each  class  of  stock,  old  and 
new,  at  the  time  the  new  shares  of  stock  are  issued,  and  the 
cost  of  each  share  of  stock  will  be  the  quotient  of  the  cost  of 
the  class  to  which  such  share  belongs  divided  by  the  number 
of  shares  in  that  class. 

Of  course,  the  resulting  profit  or  loss,  using  such  cost,  will 
be  different  from  that  reported  in  the  state  return. 

Purchases  at  different  times  and  different  prices.66 
— The  state  has  not  issued  specific  rulings  requiring  the  allo- 
cation of  stock  dividends  to  particular  lots  of  purchased  stock 
when  such  purchased  stock  was  bought  at  various  times  and 
various  prices.  The  federal  rulings  have  recently  been 
amended,  prohibiting,  in  such  cases,  a  method  of  dividing  the 
total  cost  of  the  purchased  stock  by  the  number  of  old  and 
new  shares.    The  general  rule  has  been  stated  as  follows : 

Each  share  of  dividend  stock  sold  must  be  allocated  to  a  par- 
ticular lot  of  purchased  stock  and  the  basis  for  determining  gain  or 


"See  Income  Tax  Procedure,  1921,  pages  606-608. 
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loss  upon  the  sale  of  any  such  stock  shall  be  determined  by  using 
the  cost  of  the  shares  to  which  such  dividend  share  has  been  allo- 
cated  If,  however,  the  taxpayer  is  able  to  identify  his  various 

purchases,  he  may  allocate,  according  to  his  wishes,  the  stock  re- 
ceived as  a  dividend,  except  that  no  share  of  purchased  stock  may, 
for  the  purpose  of  this  computation,  be  credited  with  more  than  its 
proportionate  share  of  the  dividend  stock, 

In  computing  the  gain  or  loss  upon  the  sale  of  the  purchased 
stock  it  is  held  that  the  same  basis  must  be  used  in  each  case  as  is 
used  in  computing  the  gain  or  loss  resulting  from  the  sale  of  divi- 
dend stock  allocated  to  the  particular  lot  of  purchased  stock  which 
is  sold. 

Refund  of  taxes  paid  on  stock  dividends. — Claim  for  re- 
fund57 of  taxes  paid  on  stock  dividends  should  be  made  on 
form  no.  On  this  should  be  shown  the  amount  reported  as 
income,  and  if  any  of  the  dividend  stock  or  stock  on  which 
the  dividend  was  declared  has  been  sold,  it  will  be  necessary 
to  include  a  recomputation  of  the  profit  or  loss,  as  indicated 
on  page  261. 

Does  stock  dividend  belong  to  life  tenant  or  to  remainder- 
man?— In  discussing  the  broad  question  of  whether  a  stock 
dividend  is  income  within  the  meaning  of  the  law,  an  opinion 
of  the  Attorney-General  states  in  part. 

Ruling.  It  is  true  that,  as  between  life  tenant  and  remainder- 
man, the  courts  of  New  York  (also  Pennsylvania,  California  and 
other  States — see  dissenting  opinion  of  Mr.  Justice  Brandeis  in 
Eisner  vs.  Macomber)  have  held  that  stock  dividends  partake  of  the 
nature  of  capital,  in  so  far  as  they  represent  earnings  of  the  corpora- 
tion prior  to  the  creation  of  the  life  interest,  and  of  the  nature  of 
income  in  so  far  as  they  represent  earnings  during  the  life  estate. 
But  this  does  not  necessarily  control  in  the  construction  of  a  law  tax- 
ing incomes.  For  example,  in  Massachusetts  the  courts  hold  that  as 
between  .remainderman  and  life  tenant,  stock  dividends  are  capital 
(Minot  vs.  Paine,  99  Mass.  101),  but  they  also  hold,  that  for  pur- 
poses of  the  income  tax,  they  are  income  (Tax  Comm'r  vs.  Putnam, 
227  Mass.  552).  For  the  purpose  of  the  New  York  corporation 
franchise  tax,  our  courts  have  held  that  stock  dividends  are  "divi- 
dends,"  by   which   the   tax   on   the   right  to   corporate   existence   is 


i7See  page  106  and  Appendix  A. 


264 


PERSONAL  INCOME  TAX 


measured.  {Peo.  ex  rel  Pullman  Co.  vs.  Glynn,  130  AD  332,  aff'd 
198  N.  Y.  605;  Peo.  ex  rel  Empire  State  Dairy  Co.  vs.  Sohmer,  216 
N.  Y.  199).  But  that  indicates  nothing  with  respect  to  the  question 
of  whether  stock  dividends  are  "income"  to  the  shareholders  receiv- 
ing them (Attorney-General's    Income    Tax    Letter    No.    26, 

dated  March  21,  1920.) 

The  United  States  Supreme  Court58  and  a  minority  of 
state  courts  give  it  to  the  remainderman. 


"Gibbons  v.  Mahon,  136  U.  S.  549. 


CHAPTER  XII 

DEDUCTIONS  FOR  EXPENSES 

The  state  law  follows  the  federal  law  closely  in  its  defini- 
tion of  deductible  items.  Broadly  speaking,  expenses  in- 
curred in  the  ordinary  course  of  business  can  be  deducted,  but 
personal  expenses  are  not  deductible.  The  line  of  demarca- 
tion is  often  vague  and  in  some  cases  the  distinctions  seem 
unfair,  but  in  course  of  time  it  may  be  that  apparent  injustices 
will  be  rectified. 

Capital  expenditures  as  such  are  not  allowed  as  deductions, 
but  an  allowance  for  depreciation,  even  of  books,  may  be 
claimed. 

Gifts,  as  distinguished  from  specific  classes  of  donations, 
cannot  be  deducted. 

Summary  of  Differences  Between  State  and  Federal 
Procedure 

Expenses  incurred  in  producing  non-taxable  income  are 
held  by  the  state  to  be  non-deductible.  There  is  no  similar 
limitation  under  federal  practice.     (See  page  266.) 

Expenses  incurred  prior  to  January  1,  19 19,  are  not  de- 
ductible for  state  purposes,  whether  the  taxpayer  is  on  a  cash 
or  accrual  basis,  while  for  federal  purposes  such  expenses  are 
deductible.     (See  page  268.) 

Traveling  expenses,  such  as  meals  and  lodgings,  in  excess 
of  an  allowance  for  same,  are  not  deductible  under  state  prac- 
tice, but  are  deductible  for  federal  purposes  after  adjustment 
for  cost  of  such  items  at  home.     (See  page  274.) 

When  gifts  are  made  in  property,  the  basis  of  the  deduc- 
tion is  the  market  value  of  the  property  at  date  of  the  gift. 
The  donor  is  also  required  to  take  up  the  appreciation  in  value 
of  the  gift  as  income.    For  federal  purposes  the  basis  of  de- 
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duction  for  the  gift  is  the  cost  of  the  property  or  its  value  at 
March  i,  19 13  (if  acquired  prior  thereto),  less  proper  depre- 
ciation.    (See  page  282.) 

Non-residents  may  deduct  expenses  only  in  connection 
with  income  arising  from  sources  within  the  state.  There  is, 
of  course,  no  similar  restriction  on  non-resident  citizens  under 
the  federal  law,  since  their  income  from  all  sources  is  taxable. 
(See  page  266.) 

General 

Expenses  which  are  deductible. — 

Law.  Section  360.  In  computing  net  income  there  shall  be 
allowed  as  deductions : 

1.  All  the  ordinary  and  necessary  expenses  paid  or  incurred  dur- 
ing the  taxable  year  in  carrying  on  any  trade  or  business,  .... 

Regulation.  Business  expenses  (whether  subtracted  from  total 
receipts  in  computing  gross  income  or  deducted  from  gross  income 
in  computing  net  income)  include  all  items  entering  into  what  is 
ordinarily  known  as  the  cost  of  goods  sold,  together  with  selling  and 
management  expenses,  except  such  classes  of  items  as  are  treated  in 
articles  136-190  under  "Deductions  Allowed."  Among  the  items  to 
be  treated  as  business  expenses  are  material,  labor,  supplies  and 
repairs  in  the  case  of  a  manufacturer,  while  a  merchant  would  in- 
clude his  purchases  of  goods  bought  for  resale.  In  either  case  the 
amount  to  be  taken  as  a  deduction  in  any  year  should  be  determined 
by  taking  into  consideration  the  inventory  at  the  beginning  and  end 
of  the  year.  Other  items  that  may  be  included  as  business  expenses 
are  reasonable  compensation  for  the  services  of  officers  and  employees, 
advertising  and  other  selling  expenses.  A  taxpayer  is  entitled  to 
deduct  all  the  ordinary  and  necessary  expenses  paid  in  carrying  on 
his  business  from  his  gross  income  from  whatever  source.  Expenses 
in  earning  income  which  is  not  taxable  do  not  constitute  allowable 
deductions  in  computing  net  income  from  other  sources  which  are 
taxable  under  the  law.  In  the  case  of  a  nonresident  taxpayer  the 
ordinary  and  necessary  expenses  which  may  be  deducted  are  those 
paid  in  connection  with  income  arising  from  sources  within  the  state 
only.     (Art.  ill.) 

Section  360  (1)  of  the  law  is  identical  with  section  214 
(a-i)  of  the  federal  law,  and  in  the  main  article  11 1  follows 
the  federal  article  101.  There  are,  however,  two  outstanding 
provisions  which  differentiate  the  state  and  federal  regulations. 
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The  first  is  that  "expenses  in  earning  income  which  is  not 
taxable  do  not  constitute  allowable  deductions."  This  pro- 
vision seems  to  be  contrary  to  the  provisions  of  the  law.  An 
investment  in  Liberty  bonds  or  in  municipal  securities  within 
the  state  of' New  York  results  in  income  which  is  not  taxable. 
If  the  above,  regulation  were  applied,  the  interest  on  a  loan  to 
carry  such  securities  would  not  be  an  allowable  deduction. 
As  such  a  provision  is  contrary  to  section  360  (2)  of  the  law, 
it  cannot  be  upheld. 

The  second  is  that  a  non-resident  can  consider  as  allowable 
deductions  only  the  ordinary  and  necessary  expenses  connected 
with  income  arising  from  sources  within  the  state.  As  applied 
to  business  expenses,  this  provision  is  doubtless  equitable  but 
it  will  conflict  with  section  360  (2)  as  to  interest  on  loans  to 
carry  Liberty  bonds  and  tax-free  New  York  State  securities. 

The  question  may  be  raised  as  to  whether  the  provision 
regarding  non-residents  is  not  discriminatory.  A  resident 
may  deduct  all  taxes  paid  on  his  residence,  interest  on  the 
mortgage  covering  his  house  and  other  expenses  which  are  not 
in  any  way  associated  with  the  earning  of  taxable  income. 
These  deductions  are  not  allowed  to  the  non-resident  under 
article  in  and  this  ruling  is  confirmed  by  the  following: 

Ruling.  Would  a  nonresident  be  allowed  to  deduct  interest  on 
indebtedness  incurred  in  connection  with  a  loan  to  build  his  private 
residence  in  New  York  City? 

No.  Such  indebtedness  is  not  incurred  in  connection  with  any 
taxable  income  of  the  nonresident  from  sources  in  New  York  state, 
in  the  absence  of  any  facts  showing  that  the  owner  has  any  inten- 
tion of  renting  his  home.  (Question  52,  Comptroller's  Questions 
and  Answers,  1921.) 

Restrictions  on  expense  deductions. — 

Law.  Section  361.  In  computing  net  income  no  deduction  shall 
in  any  case  be  allowed  in  respect  of : 

1.  Personal,  living,  or  family  expenses; 

2.  Any  amount  paid  out  for  new  buildings  or  for  permanent  im- 
provements or  betterments  made  to  increase  the  value  of  any  prop- 
erty or  estate; 
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3.  Any  amount  expended  in  restoring  property  or  in  making  good 
the  exhaustion  thereof  for  which  an  allowance  is  or  has  been  made;  or 

4.  Premiums  paid  on  any  life  insurance  policy,  covering  the  life 
of  any  officer  or  employee,  or  of  any  person  financially  interested  in 
any  trade  or  business  carried  on  by  the  taxpayer,  when  the  taxpayer 
is  directly  or  indirectly  a  beneficiary  under  such  policy.- 

This  section  of  the  law  is  identical  with  section  215  of 
the  federal  law. 

Accrued  expenses  may  be  deducted. — A  taxpayer  who 
keeps  his  accounts  on  an  accrual  basis  may  deduct  all  expenses 
incurred  during  the  taxable  year,  whether  actually  paid  or  not 
during  such  period.  It  is  assumed,  of  course,  that  income  will 
be  accrued  and  as  such  reported  in  the  tax  return  even  if  not 
actually  received.  If  the  return  is  on  a  cash  basis,  expenses 
must  not  be  accrued. 

The  following  ruling  applies  to  expenses  accrued  prior  to 
the  incidence  of  the  tax  law. 

Ruling.  In  reply  to  your  oral  inquiry,  let  me  say,  that  the  rule 
with  respect  to  the  year  in  which  deductions  may  be  claimed  or  made 
is  stated  in  Article  123  of  our  regulations.  Expenses  accrued  prior 
to  the  incidence  of  the  tax,-  that  is,  prior  to  January  1,  1919,  may  not 
be  deducted  from  gross  income  for  1919,  irrespective  of  the  method 
of  accounting  employed  by  the  taxpayer.  In  case  interest  is  paid  on 
an  obligation  for  a  year  ended  June  30,  1919,  the  taxpayer  cannot 
deduct  the  total  amount  of  interest  paid.  One-half  thereof  accrued 
prior  to  the  incidence  of  the  income  tax  and  is  not  a  proper  deduc- 
tion from  gross  income  for  1919.  In  such  a  case  one-half  only  of  the 
interest  is  deductible (Official  ruling,  dated  January  31,  1920.) 

As  the  taxpayer  would  not  include  as  income  items  earned 
prior  to  January  1,  1919,  but  received  after  that  date,  it  is 
just  that  expenses  which  accrued  prior  to  January  1,  1919, 
may  not  be  deducted  from  19 19  income  or  income  of  later 
years,  simply  because  the  liability  was  liquidated  subsequent 
to  January  1,  1919.  This  procedure  is  confirmed  by  the  Attor- 
ney-General's Income  Tax  Letter  No.  42,  dated  February  4, 
1 921. 

Ruling.  I  have  examined  the  question,  raised  by  attorneys  for 
two  different  taxpayers,  which  you  have  referred  to  me,  of  the  de- 
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ductibility  under  subdivision  3  of  Section  360  of  the  Tax  Law  of 
taxes  accrued  and  payable  prior  to  January  I,  1919,  but  actually  paid 
thereafter. 

The  taxpayers  in  these  cases,  paid  taxes  in  1919  which  were  over- 
due— which  had  accrued  arid  were  payable  in.  prior  years.  They  de- 
ducted them  in  computing  their  net  incomes  for  1919.  You  ruled 
that  these  deductions  were  improper. 

I  consider  your  ruling  quite  correct.  The  income  tax  is  based 
on  a  scheme  which  contemplates  a  fresh  start  on  January  I,  1919. 
Income  and  increment  was  all  considered  accrued  on  that  date — what 
had  been  income  is  regarded  as  having  then  become  capital,  in  order 
that  the  tax  will  not  be  in  effect  levied  on  income  accrued  prior  to 
January  1919  and  that  income  coming  into  existence  thereafter  shall 
not  escape  taxation.  The  general  plan  is  clearly  indicated  in  such 
sections  as  353,  355  and  360  paragraph  9,  where  the  basis  of  ascer- 
taining gains  or  losses  is  established  as  market  value  on  January  1, 
1919. 

To  my  mind  it  is  perfectly  clear  that  the  statute  contemplated  a 
general  liquidation  and  balancing  of  books  as  of  January  I,  1919. 
Items  of  income  properly  belonging  to  1918  were  to  be  regarded 
as  capital  on  January  1,  1919.  And  similarly  deductions,  which  on 
a  proper  accounting  basis  were  chargeable  against  19 18  income,  ef- 
fected a  reduction  of  capital  as  of  January  1,  1919.  In  neither  case 
should  the  items  enter  into  income  account  for  1919,  even  if  receipt 
or  payment  did  happen  to  be  delayed  until  that  year. 

You  have  ruled,  and  I  believe  correctly,  that,  income  earned  and 
accrued  in  1918,  but  not  actually  received  until  1919,  is  not  taxable  as 
income  for  the  year  1919.  Similarly  items  which  would  have  been 
proper  deductions  in  computing  profit  and  loss  for  1918,  should  not 
be  carried  over  and  deducted  from  1919  income. 

The  statute  was  drawn  for  permanent  use — after  a  few  years 
the  situation  on  January  1,  1919,  will  cease  to  be  a  factor  in  com- 
puting current  income  taxes.  So  it  would  be  a  mistake  to  clutter  up 
every  section  and  subdivision  with  a  specific  reference  to  January 
1,  1919. 

Your  correspondents  insist  that  "Taxes,  other  than  income  taxes, 
paid  or  accrued  within  the  taxable  year"  means  all  taxes  paid  within 
the  year,  regardless  of  date  of  accrual.  They  insist  that  there  is  no 
limitation  by  January  1,  1919  as  in  the  case  of  gain  or  loss  from  sale 
of  property.  But  if  they  are  right,  then  it  is  also  true  of  the  items 
enumerated  in  subdivisions  1,  2,  7,  and  8.  If  you  permit  the  deduction 
of  taxes  which  were  due  before  January  1,  1919,  you  must  also  al- 
low the  deduction  of  old  accounts  for  ordinary  and  necessary  ex- 
penses, if  paid  after  January  1,  1919  even  if  due  years  before  then; 
you  must  allow  the  deduction  of  interest  accrued  in  1918  but  not  paid 
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until  1919  (and  by  the  same  token  you  must  make  the  recipient 
thereof  return  it  as  1919  income)  ;  you  must  allow  the  deduction,  of 
debts  charged  off  in  1919  even  if  suspected  of  being  worthless  for 
years  before,  regardless  of  their  actual  value  on  January  1,  1919  and 
you  must  allow  deductions  for  exhaustion,  wear  and  tear,  and  obso- 
lescence covering  the  period  between  the  acquisition  of  any  property 
(even  if  in  1890)  and  the  end  of  the  taxable  year  1919.  The  ab- 
surdity is  obvious. 

I  advise  you  to  enforce  the  ruling  first  mentioned  above  until  the 
courts  hold  otherwise.  (Attorney- General's  Income  Tax  Letter  No. 
42,  dated  February  4,  1921.) 

Miscellaneous  Business  and  Professional  Expenses 

Definition  of  "business  or  trade." — Although  the  law 
specifically  refers  to  "expenses  ....  in  carrying  on  any  trade 
or  business,"  there  has  been  only  one  ruling  in  which  any  at- 
tempt has  been  made  to  define  the  terms.  Even  that  ruling1 
merely  repeats  pajrt  of  the  wording  of  the  federal  Treasury 
Decision  1989,  dated  June  2,  1914,  which  reads  as  follows: 

That  which  occupies  and  engages  the  time,  attention  and  labor 
of  anyone  for  the  purpose  of  livelihood,  profit  or  improvement;  that 
which  is  his  personal  concern  or  interest;  employment,  regular  oc- 
cupation, but  it  is  not  necessary  that  it  should  be  his  sole  occupation 
or  employment.     (T.  D.  1989,  June  2,  1914.) 

This  definition  is  broad  and  will  apply  to  persons  who, 
although  not  in  business  on  their  own  account,  have  expenses 
necessary  to  the  performance  of  those  duties  which  form  the 
means  of  earning  taxable  income. 

No  official  definition  of  personal  expenses  has  yet  appeared. 

Professional  expenses. — 

Regulation.  A  professional  man  may  claim  as  deductions  the 
cost  of  supplies  used  by  him  in  the  practice  of  his  profession,  ex- 
penses paid  in  the  operation  and  repair  of  an  automobile  used  in 
making  professional  calls,  dues  to  professional  societies  and  subscrip- 
tions to  professional  journals,  the  rent  paid  for  office  rooms,  the  ex- 
pense of  the  fuel,  light,  water,  telephone,  etc.,  used  in  such  offices, 


'See  official  ruling,  dated  March  27,  1920;  page  272. 
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and  the  hire  of  office  assistants.  Amounts  expended  for  books,  furni- 
ture and  professional  instruments  and  equipment  of  a  permanent  char- 
acter are  not  allowable  deductions,  but  a  proper  allowance  for  the 
depreciation  of  such  capital  assets  may  be  deducted.     (Art.  114.) 

The  question  as  to  what  constitutes  professional  expenses 
within  the  meaning  of  the  regulations  has  been  much  debated. 
If  the  term  embraces  expenses  necessary  to  professional  work, 
there  is  no  reason  why  educational  fees  should  not  be  per- 
mitted as  a  deduction.  The  expense  of  attending  lectures  on 
some  special  topic,  a  knowledge  of  which  is  vitally  necessary 
to  bring  a  practitioner's  knowledge  up  to  date,  is  one  which  is 
incurred  in  order  to  be  capable  of  earning  (taxable)  income 
and  for  that  reason  might  be  considered  deductible.  In  the 
following  answer,  the  Comptroller  permits  a  professional 
singer  to  deduct  the  cost  of  instruction  and  music,  yet,  on  the 
other  hand,  similar  expenses  are  denied  to  those  in  other  pro- 
fessions. 

Ruling.  If  a  professional  singer  includes  the  amount  of  her  in- 
come from  this  source  in  the  joint  return  filed  by  her  husband,  may 
she  deduct  railroad  fare,  cost  of  instruction  and  music  from  such 
amount  ? 

Yes.  These  necessary  expenses  incurred  in  connection  with 
this  source  of  income  are  deductible.  (Question  36,  Comptroller's 
Questions  and  Answers,  1921.) 

Membership  fees  in  chambers  of  commerce  by  business 
and  professional 'men. — 

Ruling.  I  have  your  letter  of  the  19th  inst,  wherein  you  inquire 
whether  dues  paid  by  business  and  professional  men  to  the  chambers 
of  commerce  are  deductible  expenses  under  the  income  tax  law.  In 
reply  you  are  advised  that  such  expenses  are  allowable  deductions 
and  may  be  included  in  other  business  expenses  in  computing  the  in- 
come subject  to  tax.     (OfficiaJ  ruling,  dated  December  23,  1919.) 

Membership  fees  in  chamber  of  commerce  by  one  not 
engaged  in  professional  work  or  in  business. — 

Ruling.  Inasmuch  as  you  are  not  in  business,  your  membership 
fee  in  the  Chamber  of  Commerce  is  not  a  deductible  item.  (Official 
ruling,  dated  January  16,  1920.) 
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Deductibility  of  dues  and  other  amounts  paid  to  labor 
unions  and  organizations  by  the  members  thereof. — 

Ruling.  I  have  considered  the  argument  contained  in  your  letter 
of  March  16,  1920. 

Section  360  of  the  Income  Tax  Law  provides  that  in  computing 
net  income  there  shall  be  allowed  as  deductions: 

1.  All  the  ordinary  and  necessary  expenses  paid  or  incurred  dur- 
ing the  taxable  year  in  carrying  on  any  trade  or  business. 

The  last  two  words  are  used  synonymously  and  have  been  defined 
as  that  which  occupies  the  time,  attention  and  labor  of  anyone  for  the 
purpose  of  livelihood,  profit  or  improvement.  Therefore,  there  is  no 
distinction  between  the  employer  and  employee,  or  the  worker  as 
distinguished  from  the  so-called  business  man.  It  is  apparent  that  this 
distinction  is  broad  enough  to  include  professions  as  well  as  various 
avocations  and  side  lines.  Moreover  it  is  not  necessary  for  a  per- 
son to  own  a  business  in  order  to  be  in  business,  to  have  business  ex- 
penses. Salaried  officers  and  employees  and  persons  receiving  their 
remuneration  on  a  commission  basis  often  have  business  expenses 
which  are  necessary  and  are  allowable  as  deductions. 

Section  361  provides  that  in  computing  net  income  no  deduction 
shall  in  any  case  be  allowed  in  respect  of 

1.  Personal,  living  or  family  expenses. 

In  determining  whether  a  particular  item  paid  out  by  the  tax- 
payer is  deductible,  the  above  sections  of  the  law  must  be  carefully 
considered.  Section  360  has  been  given  very  liberal  interpretation  to 
the  effect  that  dues  paid  by  a  taxpayer  to  any  organization  or  associa- 
tion are  allowable  deductions  when  such  organization  or  association 
is  organized  solely  to  promote  the  general  business  interests  of  the 
taxpayer  as  disinguished  from  the  personal  or  social  interests  of  the 
taxpayer.  Certain  organizations  or  associations  clearly  fall  within 
this  class,  such  as  Chambers  of  Commerce,  Business  Leagues,  Boards 
of  Trade,  and  Medical  and  Legal  Associations.  Organizations  which 
would  not  clearly  fall  within  this  class  are  social  clubs,  athletic  clubs 
and  fraternal  organizations. 

It  follows  that  the  test  in  any  particular  case  is  the  purpose  of 
the  organizations  and  the  benefits  to  be  derived  from  membership  in 
such  organizations.  Examination  into  the  character  and  purpose  of 
certain  labor  organizations  discloses  that  the  majority  provided  among 
other  benefits,  insurance  against  lay-offs,  whether  voluntary  or  in- 
voluntary, health,  accident  and  disability  insurance  and  pensions.. 
Where  this  is  true,  the  amount  paid  by  the  member  is  in  the  nature 
of  a  premium  for  insurance  rather  than  a  strictly  membership  due. 
As  the  amount  received  by  the  taxpayer  in  the  form  of  insurance,  in 
the  case  of  accident,  disability,  death,  etc.,  is  not  included  as  taxable 
income,  the  law  strictly  provides  that  any  premiums  paid  therefor  are 
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not  deductible  items  of  expense;  and  therefore  any  amount  paid  by 
the  taxpayer  for  such  purpose,  whether  a  professional  man,  business 
man,  worker,  an  employer  or  employee,  is  not  deductible.  The  rea- 
son for  this  is  that  they  are  in  the  nature  of  personal,  living  and  family 
expenses.  Dues  paid  to  labor  organizations  or  associations  organ- 
ized to  promote  working  conditions  of  its  members,  such  as  their 
working  hours,  salaries,  etc.,  and  which  do  not  tend  to  decrease  the 
member's  personal,  family  and  living  expenses,  are  proper  deductions. 
I,  therefore,  conclude : 

1.  Dues  to  labor  unions  and  organizations  are  deductible,  where 
no  part  of  such  dues  is.  applied  toward  insurance  and  personal  bene- 
fits as  specified  in  the  last  preceding  paragraph. 

2.  If  a  part  of  the  total  amount  of  dues  so  paid  is  for  insurance 
or  personal  benefits,  then  the  portion  representing  the  strictly  mem- 
bership due  is  deductible,  if  the  amount  thereof  is  calculable. 

3.  If  no  apportionment  can  be  made  as  to  the  amount  paid  as  a 
membership  due,  and  the  amount  applied  to  insurance  and  personal 
benefits,  then  no  part  is  deductible.  (Official  ruling,  dated  March 
27,  1920.) 

Dues  to  fraternal  organizations  and  clubs. — 

Ruling.  Dues  paid  to  fraternal  organizations  and  to  clubs  are 
regarded  as  personal  expenses  and  are  not  deductible  items.  (Official 
ruling,  dated  January  12,  1920.) 

However,  the  federal  tax  on  club  dues  is  deductible. 

Miscellaneous  business  expenses  of  professional  men. — 
Expenditures  on  books  are  not  deductible,  but  a  claim  may  be 
made  for  depreciation,  which  in  many  cases  will  be  greater 
than  the  cost  of  books  added  yearly  to  a  professional  library. 

Ruling.  In  addition  to  ordinary  professional  expenses,  would 
an  attorney  be  permitted  to  deduct  any  amount  for  depreciation  on  his 
law  library? 

Yes.  This  property  is  subject  to  depreciation  and  the  attorney 
may  claim  as  a  deduction  a  reasonable  amount  as  determined  by  the 
law  and  the  rules  and  regulations  of  the  Comptroller.  (Question  34, 
Comptroller's  Questions  and  Answers,  192 1.) 

See  also  article  1 14,  page  270. 

For  the  use  of  rooms  in  a  residence  for  professional  pur- 
poses a  deduction  may  be  made  if  the  residence  is  rented,  but 
not  if  owned  by  the  taxpayer. 
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Rulings.  In  the  case  of  a  minister  renting  a  parsonage,  is  any 
amount  of  such  rent  deductible  as  a  business  expense? 

Yes,  the  proportion  which  would  properly  be  assigned  to  the 
minister's  study  or  any  room  used  by  him  solely  in  connection  with 
his   religious  duties.      (Question  40,   Comptroller's   Questions   and 
Answers,  1921.) 
If  a  man  rents  a  piece  of  property  which  he  uses  both  for  resi- 
dence and  business  purposes,  may  he  deduct  any  amount  on  account 
of  rent  as  a  business  expense? 

Yes,  an  amount  determined  in  the  proportion  that  the  space 
occupied  by  him  for  business  purposes  bears  to  the  entire  amount 
of  space  which- he  uses.  (Question  68,  Comptroller's  Questions 
and  Answers,  1921.) 

If  a  physician  uses  two  rooms  in  the  residence  owned  by  him, 
for  private  consultations,  is  the  proportion  of  the  amount  of  their 
rental  value  deductible  as  a  business  expense? 

No,  not  in  the  case  of  property  owned  by  the  taxpayer.  (Ques- 
tion 41,  Comptroller's  Questions  and  Answers,  1921.) 

The  foregoing  ruling  must  be  considered  in  conjunction 
with  the  allowable  deductions  of  a  physician.  These  include 
depreciation  of  the  part  of  his  residence  used  for  his  offices 
and  all  expenses  connected  therewith.  In  theory  the  deduc- 
tions should  equal  the  value  of  the  rooms  on  a  cost  basis.  If 
a  higher  basis  were  used  the  excess  would  have  to  be  reported 
as  taxable  income  and  the  net  result  would  be  the  same. 

Traveling  expenses. — 

Regulation.  Traveling  expenses,  as  ordinarily  understood,  in- 
clude railroad  fares  and  meals  and  lodging.  If  the  trip  is  undertaken 
for  other  than  business  purposes,  such  railroad  fares  are  personal 
expenses  and  such  meals  and  lodging  are  living  expenses.  If  the 
trip  is  on  business,  the  traveling  expenses,  including  railroad  fares, 
meals  and  lodging  become  business  instead  of  personal  expenses, 
(a)  If,  then,  an  individual  whose  business  requires  him  to  travel  re- 
ceives a  salary  as  full  compensation  for  his  services,  without  reim- 
bursement of  traveling  expenses,  his  traveling  expenses  are  deductible 
from  gross  income,  (b)  If  such  individual  receives  a  salary  and  is 
also  repaid  his  actual  traveling  expenses,  no  part  of  such  expenses 
is  deductible  from  gross  income  and  no  part  of  such  repayment  is 
returnable  as  income,  (c)  If  such  an  individual  receives  a  salary 
and  also  an  allowance  for  meals  and  lodging,  as  for  example,  a  per 
diem  allowance  in  lieu  of  subsistence,  any  excess  of  the  cost  of  such 
meals  and  lodging  over  the  allowance  is  not  deductible,  but  any  ex- 
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cess  of  the  allowance  over  the  actual  expenses  is  taxable  income. 
Any  person  who  receives  a  mileage  allowance  for  railroad  fares 
should  return  as  income  any  excess  of  such  allowance  over  his  actual 
expenses  for  such  fares.  A  payment  for  the  use  of  a  sample  room 
at  a  hotel  for  the  display  of  goods  is  a  business  expense.     (Art.  118.) 

The  above  regulation  should  be  amended,  as  far  as  (c)  is 
concerned,  to  make  it  agree  with  the  amended  article  292  of 
the  federal  regulations.  It  is  obviously  unfair  to  require  one 
man  to  return  as  income  the  excess  of  the  allowance  for 
meals  and  lodging  over  the  actual  cost,  while  another  is  not 
permitted  to  deduct  as  an  expense  the  excess  of  cost  over 
the  allowance.  For  the  benefit  of  their  employees,  employers 
should  increase  the  salary  of  their  traveling  staff  by  the  amount 
of  the  per  diem  allowance  and  denominate  the  total  as  "salary" 
so  that  an  employee  can  deduct  the  whole  of  his  traveling 
expenses  under  (a)  above.  This  procedure  is  just  and  will 
be  necessary  only  so  long  as  the  regulation  remains  un- 
amended. 

Salaries,  Wages,  Commissions  and  Similar  Compensation 

The  law  [section  360  ( 1 )  ]  permits  a  deduction  of  "a  rea- 
sonable allowance  for  salaries  or  other  compensation  for  per- 
sonal services  actually  rendered." 

The  phraseology  employed  is  identical  with  that  in  section 
214  (a)  of  the  federal  law.  In  discussing  the  latter2  the 
author  has  contended  that  the  Treasury  cannot  substitute  its 
judgment  for  that  of  directors  and  stockholders  as  to  what  is 
"a  reasonable  allowance."  All  that  was  said  there  applies  with 
equal  force  to  the  state  law  and  to  the  following  regulation: 

Regulation.  Among  the  ordinary  and  necessary  expenses  paid 
or  incurred  in  carrying  on  any  trade  or  business  may  be  included  a 
reasonable  allowance  for  salaries  or  other  compensation  for  per- 
sonal services  actually  rendered.  The  test  of  deductibility  in  the  case 
of  compensation  payments  is  whether  they  are  reasonable  and  are  in 
fact  payments  purely  for  services.  This  test  and  its  practical  applica- 
tion may  be  further  stated  and  illustrated  as  follows : 


'Income  Tax  Procedure,  1921,  page  677  et  seq. 
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(1)  Any  amount  paid  in  the  form  of  compensation,  but  not  in 
fact  as  the  purchase  price  of  services,  is  not  deductible.  An  osten- 
sible salary  may  be  in  part  payment  for  property.  For  example,  an 
owner  may  sell  a  business  to  another,  the  seller  agreeing  to  continue 
in  the  service  of  the  purchaser.  In  such  a  case  it  may  be  found  that 
the  salary  of  the  seller  is  not  merely  for  services,  but  in  part  consti- 
tutes payment  for  the  transfer  of  the  business. 

(2)  The  form  or  method  of  fixing  compensation  is  not  decisive  as 
to  deductibility.  While  any  form  of  contingent  compensation  invites 
scrutiny  as  a  possible  distribution  of  earnings  of  the  enterprise,  it 
does  not  follow  that  payments  on  a  contingent  basis  are  to  be'  treated 
fundamentally  on  any  basis  different  from  that  applying  to  compensa- 
tion at  a  flat  rate.  Generally  speaking,  if  contingent  compensation 
is  paid  pursuant  to  a  free  bargain  between  the  enterprise  and  the  indi- 
vidual made  before  the  services  are  rendered,  not  influenced  by  any 
consideration  on  the  part  of  the  employer  other  than  that  of  securing 
on  fair  and  advantageous  terms  the  services  of  the  individual,  it 
should  be  allowed  as  a  deduction  even  though  in  the  actual  working 
out  of  the  contract  it  may  prove  to  be  greater  than  the  amount  which 
would  ordinarily  be  paid. 

(3)  In  any  event  the  allowance  for  compensation  paid,  to  be 
deductible,  may  not  exceed  what  is  reasonable  in  all  the  circum- 
stances. It  is  in  general  just  to  assume  that  reasonable  and  true 
compensation  is  only  such  amount  as  would  ordinarily  be  paid  for 
like  services  by  like  enterprises  in  like  circumstances.  The  cir- 
cumstances to  be  taken  into  consideration  are  those  existing  at  the 
date  when  the  contract  for  services  was  made,  not  those  existing  at 
the  date  when  the  contract  is  questioned.  The  father  is  legally  en- 
titled to  the  services  of  his  unemancipated  minor  children  and  allow- 
ances which  he  gives  them,  whether  such  be  in  consideration  of  serv- 
ices or  otherwise,  are  not  allowable  deductions  in  his  return  of  income. 
(Art.  115.) 

Treatment  of  excessive  compensation. — 

Regulation.  In  the  case  of  excessive  payments  by  partner- 
ships, the  amounts  disallowed  should  ordinarily  be  treated  as  shares 
of  the  profits  of  a  partnership,  except  that  a  payment  for  property 
by  an  individual  or  a  partnership  should  be  treated  by  the  individual 
or  partnership  as  a  capital  expenditure  and  by  the  recipient  as  part 
of  the  purchase  price.      (Art.   116.) 

Bonuses  to  employees. — 

Regulation.  Gifts  or  bonuses  to  employees  will  constitute  allow- 
able deductions  from  gross  income  when  such  payments  are  made  in 
good  faith  and  as  additional  compensation  for  services  actually  ren- 


DEDUCTIONS  FOR  EXPENSES 


277 


dered  by  the  employees,  provided  such  payments,  when  added  to  the 
stipulated  salaries,  do  not  exceed  a  reasonable  compensation  for  the 
services  rendered.  Donations  made  to  employees  and  others,  which 
do  not  have  in  them  the  element  of  compensation  or  are  in  excess 
of  reasonable  compensation  for  services,  are  considered  gratuities 
and  are  not  deductible  from  gross  income.     (Art.  117.) 

Here  again  appears  the  qualifying  "reasonable"  as  applied 
to  compensation,  justification  for  which  does  not  seem  to  be 
forthcoming. 

Pension  payments. — 

Regulation.  Amounts  paid  for  pensions  to  retired  employees 
or  to  their  families  or  others  dependent  upon  them,  or  on  account  of 
injuries  received  by  employees,  and  lump  sum  amounts  paid  as  com- 
pensation for  injuries,  are  proper  deductions  as  ordinary  and  neces- 
sary expenses.  Such  deductions  are  limited  to  the  amount  not  com- 
pensated for  by  insurance  or  otherwise.  No  deduction  shall  be  made 
for  contributions  to  a  pension  fund  held  by  the  taxpayer,  the  amount 
deductible  in  such  case  being  the  amount  actually  paid  to  the  employee. 
When  the  amount  of  the  salary  of  an  officer  or  employee  is  paid  for 
a  limited  period  after  his  death  to  his  widow  or  heirs  in  recognition 
of  the  services  rendered  by  the  individual,  such  payments  may  be 
deducted.  Salaries  paid  by  employers  during  the  continuance  of  the 
war  to  employees  who  are  absent  in  the  military  or  naval  service  or 
are  serving  the  Government  in  other  ways  at  a  nominal  compensa- 
tion, but  who  intend  to  return  at  the  conclusion  of  the  war,  are  allow- 
able deductions.     (Art.  119.) 

The  provision  limiting  the  deduction  to  the  amounts  act- 
ually paid  from  pension  funds  is  not  in  accordance  with  the 
principle  of  accruing  expenses.  Employers  having  pension 
funds  are  presumed  to  set  up  an  amount  approximating  their 
liability  under  the  scheme  and  such  amounts  set  aside  should 
be  permitted  as  deductions. 

Gifts,  Donations,  Subscriptions  and  Contributions 

The  deduction  of  gifts  and  donations  to  certain  specified 
types  of  corporations  or  associations  is  permitted  by  the  state 
law  much  as  similar  deductions  are  allowed  under  the  federal 
law.  All  gifts  are  not  deductible  and  there  is  a  restriction  011 
the  total  amount  which  can  be  deducted. 
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Charitable,  etc.,  contributions  as  deductible  items. — 

Law.    Section  360 

10.  Contributions  or  gifts,  made  within  the  taxable  year  to  cor- 
porations or  associations  operated  exclusively  for  religious,  charitable, 
scientific  or  educational  purposes,  or  for  the  prevention  of  cruelty 
to  children  or  animals,  no  part  of  the  net  earnings  of  which  inures 
to  the  benefit  of  any  private  stockholder  or  individual,  or  to  the  spe- 
cial fund  for  vocational  rehabilitation  authorized  by  section  seven 
of  the  act  of  congress  known  as  the  vocational  rehabilitation  act,  to 
an  amount  not  in  excess  of  fifteen  per.  centum  of  the  taxpayer's  net 
income  as  computed  without  the  benefit  of  this  subdivision.  Such 
contributions  or  gifts  shall  be  allowable  as  deductions  only  if  veri- 
fied under  rules  and  regulations  prescribed  by  the  comptroller 

Regulation.  Contributions  or  gifts  within  the  taxable  year  are 
deductible  to  an  aggregate  amount  not  in  excess  of  15  per  cent  of 
the  taxpayer's  net  income  as  computed  without  the  benefit  of  this 
deduction,  if  made  (a)  to  corporations  or  associations  operated  ex- 
clusively for  religious,  charitable,  scientific  or  educational  purposes, 
or  for  the  prevention  of  cruelty  to  children  or  animals,  no  part  of 
the  net  earnings  of  which  inures  to  the  benefit  of  any  private  stock- 
holder or  individual,  or  (b)  to  the  special  fund  for  vocational  re- 
habilitation under  the  Vocational  Rehabilitation  Act  of  June  27,  1918. 
A  gift  to  a  common  agency  for  several  such  corporations  or  associa- 
tions is  treated  like  a  gift  directly  to  them.  In  connection  with  claims 
for  this  deduction  there  shall  be  stated  on  returns  of  income  the  name 
and  address  of  each  organization  to  which  a  gift  was  made  and  the 
approximate  date  and  the  amount  of  the  gift  in  each  case.  Where 
the  gift  is  other  than  money,  the  basis  for  calculation  of  the  amount 
of  the  gift  shall  be  the  fair  market  value  of  the  property  at  the  time 
given,  but  the  difference  between  such  value  and  cost  (or  fair  mar- 
ket value  on  January  1,  1919,  if  acquired  before  that  date)  shall  be 
returned  as  profit  or  loss  by  the  donor.  A  gift  of  real  estate  to  a 
city  to  be  maintained  perpetually  as  a  public  park  is  not  an  allowable 
deduction.  This  article  does  not  apply  to  gifts  by  partnerships  or 
estates  and  trusts.     (Art.  201.) 

The  provisions  of  section  360  (10)  of  the  law  are  almost 
identical  with  those  of  section  214  (a-11)  of  the  federal  law. 
The  chief  difference  is  that  the  words  "or  associations"  have 
been  added  after  "corporations."  By  section  1  of  the  federal 
law  "corporations"  include  "associations." 

The  law  as  originally  enacted  permitted  only  the  deduc- 
tion of  amounts  paid  to  corporations  incorporated  by  or  asso- 
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ciations  organized  under  the  laws  of  New  York,  but  such  re- 
strictions have  been  removed  in  the  present  law  as  to  resi- 
dents although  they  still  hold  as  to  non-residents.3 

Definition  of  religious,  charitable,  scientific  and  educa- 
tional corporations  and  associations. — 

Regulation.  In  order  to  be  deductible,  contributions  must  be 
to  a  corporation  or  association:  (a)  organized  and  operated  exclu- 
sively for  one  or  more  of  the  specified  purposes;  (b)  .no  part  of  its 
income  must  inure  to  the  benefit  of  any  private  stockholder  or  indi- 
vidual. 

Charitable  corporations  include  an  association  for  the  relief  of 
the  families  of  clergymen,  even  though  the  latter  make  a  contribution 
to  the  fund  established  for  this  purpose ;  or  for  furnishing  the  services 
of  trained  nurses  to  persons  unable  to  pay  for  them;  or  for  aiding 
the  general  body  of  litigants  by  improving  the  efficient  administration 
of  justice.  Educational  corporations  may  include  an  association 
whose  sole  purpose  is  the  instruction  of  the  public.  This  is  true  of 
an  association  to  promote  acquaintance  with  the  Spanish  language 
and  literature,  although  it  has  incidental  amusement  features;  of  an 
association  to  increase  knowledge  of  the  civilization  of  another  coun- 
try; and  of  a  Chautauqua  association  whose  primary  purpose  is  to 
give  lectures  on  subjects  useful  to  the  individual  and  beneficial  to 
the  community  and  whose  amusement  features  are  incidental  to  this 
purpose.  But  associations  formed  to  disseminate  controversial  or 
partisan  propaganda  are  not  educational  within  the  meaning  of  the 
statute.  Scientific  corporations  include  an  association  for  the  scien- 
tific study  of  law,  to  the  end  of  improvement  in  its  administration. 
(Art.  202.) 

The  above  definition  excludes  private  charity.  Gifts  to 
impecunious  relatives  may  not  be  deducted. 

"Associations"  in  connection  with  charitable  contribu- 
tions.— 

Ruling.  Your  letter  of  January  16th,  concerning  the  construc- 
tion which  should  be  placed  on  Section  360,  Sub-division  10  of  the 
Tax  Law,  relative  to  deduction  of  charitable  contributions,  has  been 
carefully  considered. 

This  sub-division  provides  for  the  deduction  of  contributions  to 
corporations  or  "associations"  organized  under  the  laws  of  this  State, 

"See  Chapter  XVIII. 
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and  operated  exclusively  for  religious,  charitable,  scientific  and  edu- 
cational purposes.  The  term  "associations"  is  not  defined  in  the  In- 
come Tax  Law,  nor,  to  my  knowledge,  elsewhere  in  the  Consolidated 
Laws.  It  cannot  mean  to  include  only  joint  stock  associations  as  they 
are  organized  only  for  profit.  There  is  no  provision  in  the  Con- 
solidated Laws  for  "organizing"  any  associations  other  than  joint 
stock  associations.  Hence,  the  requirement  that  associations  be  or- 
ganized under  the  laws  of  this  State  cannot  refer  to  technical,  formal 
organizations,  like  that  of  corporations  or  joint  stock  organizations, 
but  must  mean  practical  organizations,  and  "under  the  Laws  of  this 
State"  cannot  mean  in  pursuance  of  a  statutory  provision,  there  being 
no  such  statutory  provision,  but  must  rather  be  taken  to  indicate 
that  the  association  is  lawfully  carrying  on  its  activities — not  violat- 
ing any  law  of  the  State — by  being  organized  and  carrying  on  its 
activities  within  the  State.4 

The  Code  of  Civil  Procedure  (1919)  makes  it  possible  for  an 
association  of  seven  or  more  members,  having  a  president  or  treas- 
urer, to  sue  or  be  sued  in  the  name  of  such  officer.  I  am  of  the  opin- 
ion, therefore,  that  an  organization  comes  within  the  provision  of  this 
section,  if  it  is  an  association  of  seven  or  more  members,  having  a 
president  or  treasurer,  and  is  capable  of  sueing  and  being  sued  under 
the  Code. 

If  such  organization  or  association  is  lawfully  within  the  State 
of  New  York,  and  organized  or  carrying  on  any  part  of  its  activities 
within  such  State,  contributions  to  the  extent  of  fifteen  per  cent  of 
the  taxpayer's  net  income,  without  the  benefit  of  this  deduction,  are 
deductible,  provided,  however,  the  following  conditions  are  met:  (a) 
It  must  be  operated  exclusively  for  religious,  charitable,  educational 
or  scientific  purposes  or  for  the  prevention  of  cruelty  to  children  or 
animals,  and  (b)  no  part  of  the  net  earnings  must  inure  to  the  benefit 
of  any  stockholder  or  individual. 

Associations  formed  to  disseminate  controversial  or  partisan 
propaganda  are  not  educational  within  the  meaning  of  the  statute. 
(Official  ruling,  dated  March  1,   1920.) 

Contributions  to  Red  Cross,  Y.  M.  C.  A.,  etc. — 

Ruling.  The  law  permits  deductions  for  contributions  made 
to  religious,  charitable  and  educational  institutions  incorporated  under 
the  laws  of  the  State  of  New  York,  to  an  amount  not  exceeding  15% 
of  the  taxpayer's  net  income.  A  liberal  interpretation  has  been 
placed  upon  this  section  by  this  office  so  that  contributions  made  to 
the  Red  Cross,  Y.  M.  C.  A.,  Boy  Scouts,  Girl  Scouts  and  any  war 
service  organizations  may  be  deducted  to  an  amount  not  exceeding 
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15%  of  the  net  income  of  the  taxpayer.     (Official  ruling,  dated  Jan- 
uary 12,  1920.) 

Contributions  to  military  organizations. — 

Ruling.  I  have  considered  the  question  of  whether  contributions 
to  organizations  of  the  National  Guard,  the  New  York  Guard,  civil 
associations  connected  with  those  organizations,  and  organiza- 
tions such  as  the  American .  Legion  are  deductible  items  under  sub- 
division 10  of  Section  360  of  the  Tax  Law.  That  subdivision  per- 
mits the  deduction  to  an  amount  not  in  excess  of  fifteen  percentum 
of  the  taxpayer's  net  income  of  contributions  or  gifts  made  within 
the  taxable  year  to  corporations  incorporated  by  and  associations 
organized  under  the  laws  of  this  State,  and  operated  exclusively  for 
religious,  charitable,  scientific  or  educational  purposes,  or  for  the 
prevention  of  cruelty  to  children  or  animals. 

While  these  organizations  probably  do,  to  some  extent,  result 
in  educational  benefit  to  members,  I  think  it  is  obvious  that  they  are 
not  operative  exclusively  for  educational  purposes,  or  for  any  other 
of  the  purposes  incorporated  under  subdivision  10.  This  being  the 
case,  contributions  to  such  organizations  are  not  deductible  under 
that  subdivision,  and  there  is  no  other  provision  in  the  Income  Tax 
Law  under  which  they  could  be  deductible. 

The  question  of  whether  such  contributions,  some  of  which  un- 
doubtedly result  to  some  extent  in  a  general  public  benefit,  should  be 
deductible  is  a  matter  not  for  the  Comptroller,  the  Attorney  General, 
or  the  Courts  to  pass  upon,  but  one  exclusively  within  the  jurisdiction 
of  the  legislature.  The  legislature  has  not  as  yet  seen  fit  to  make 
them  deductible,  and  until  it  does  so,  I  must  advise  you  not  to  per- 
mit the  deduction  of  any  of  them  in  the  computation  of  net  incomes 
under  article  16  of  the  tax  law.  (Attorney-General's  Income  Tax 
Letter  No.  29,  dated  April  14,  1920.) 

While  it  may  not  be  possible  to  deduct  contributions  to  the 
National  Guard  under  a  literal  interpretation  of  the  law,  yet 
it  would  seem  that  the  liberal  interpretation  which  was  given 
so  as  to  include  the  Red  Cross,  etc.,  could  again  be  invoked 
so  as  to  permit  the  deduction  of  contributions  to  such  organiza- 
tions as  the  National  Guard,  which  are  of  undoubted  value  to 
the  country,  and  in  no  sense  are  conducted  for  the  personal 
profit  of  the  members. 

Examples  of  deductible  contributions. — The  following  an- 
swer of   the    Comptroller   will   indicate   his    opinion   of    the 
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deductibility  of  contributions  to  the  organizations  mentioned 
therein. 

Ruling.  Are  contributions  to  the. following  organizations,  within 
amounts  limited  by  the  personal  income  tax  law  deductible  to  resident 
taxpayers : 

i.  American  Association  for  Labor  Legislation. 

2.  Anti-Saloon  League. 

3.  Apostolic  Institute. 

4.  Boy  Scouts. 

5.  Children  of  the  Frontier. 

6.  Citizens  Union. 

7.  Delta  Chi  Law  Fraternity. 

8.  Improvement  Association  of County. 

9.  Knights  of  Columbus. 

10.  League  to  Enforce  Peace. 

11.  National  Birth  Control  League. 

12.  Playgrounds'  Recreation  Association  of  America. 

13.  Roosevelt  Memorial  Association. 

14.  Zionist  Organization. 

No,  as  to  items  1,  2,  6,  7,  8,  10,  11,  13  and  14. 
Yes,  as  to  items  3,  4,  5  and  12. 

Yes,  as  to  item  9,  if  limited  to   relief  or  educational  work. 
(Question  49,  Comptroller's  Questions  and  Answers,  1921.) 

For  a  discussion  of  items  held  to  be  deductible  by  the  Treas- 
ury (and  probably  also  permissible  under  the  state  law), 
see  Income  Tax  Procedure,  1921,  page  698    et  seq. 

The  foregoing  illustrates  the  flexibility  of  the  rulings. 
Gifts  to  the  Zionist  Organization  are  held  not  to  be  deductible 
by  the  above  ruling,  yet  in  a  later  series  of  questions  and  an- 
swers published  in  the  press,  the  following  appears: 

Q.  May  I  deduct  my  contributions  to  the  Zionist  Organization  of 
America  ? 

A.  Yes,  because  this  was  a  religious  organization  and  no  part  of 
whose  earnings  inured  to  the  private  benefit  of  any  individual. 

Rule  for  valuing  gifts. — 

Regulation Where  the  gift  is  other  than  money,  the  basis 

for  calculation  of  the  amount  of  the  gift  shall  be  the  fair  market 
value  of  the  property  at  the  time  given,  but  the  difference  between 
such  value  and  cost  (or  fair  market  value  on  January  1,  1919,  if 
acquired  before  that  date)  shall  be  returned  as  profit  or  loss  by  the 
donor (Art.  201.) 
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The  first  half  of  the  above  regulation  is  identical  with  the 
old  article  251  of  the  federal  regulations  and  has  not  been 
amended  to  correspond  with  the  federal  ruling  now  current. 
The  federal  regulation5  now  establishes  as  a  basis  for  deduc- 
tion the  cost  (or  fair  market  value  at  March  1,  1913,  if 
acquired  prior  to  that  date),  less  that  amount  of  depreciation 
deducted  from  gross  income  in  the  current  and  previous  years 
which  has  not  been  expended  in  making  good  the  depreciation 
sustained.  A  similar  amendment,  with  January  1,  1919,  as 
the  pivotal  point,  should  be  made  in  the  state  regulation. 

Loss  from  gifts. — The  second  half  of  article  201  quoted 
above  permits  the  taxpayer  to  claim  a  loss  where  the  market 
value  of  the  gift  at  the  time  given  is  less  than  the  cost  or  mar- 
ket value  at  January  1,  19 19,  if  acquired  prior  thereto. 

The  question  of  a  taxable  profit  to  the  donor  on  a  gift  is 
treated  on  page  201. 

The  distinction  between  gifts  and  business  expenses. — 
There  are  many  so-called  gifts  which  are  generally  charged 
to  some  expense  account  and  are  treated  as  ordinary  and  neces- 
sary expenses  of  doing  business.  If  an  answer  to  the  question : 
"Was  the  expenditure  made  to  further  my  business  interests?" 
can  be  answered  in  the  affirmative,  it  is  an  allowable  deduction 
as  intended  by  the  law.  Thus  membership  fees  in  chambers  of 
commerce  are  deductions  allowable  to  business  and  profes- 
sional men.' 

For  a  further  discussion  of  this  topic,  see  Income  Tax  Pro- 
cedure, 1 92 1,  page  702  et  seq. 

Insurance 

Life  insurance  premiums  paid  by  insured  not  deductible. — 

Regulation Premiums  paid  for  life  insurance  by  the  in- 
sured are  not  deductible (Art.  121.) 


"Article  251,  as  amended  by  Bulletin  15-20-856;  T.  D.  2998.     See  In- 
come Tax  Procedure,  1921,  page  700. 
"See  ruling,  page  271. 
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This  regulation  accords  with  the  corresponding  sentence  in 
article  291  of  the  federal  regulations. 

The  author  has  raised  the  question7  as  to  whether  the 
security  of  a  source  of  taxable  income  gained  by  insurance 
should  be  taken  into  consideration  in  levying  a  tax.  Both 
state  and  federal  regulations,  however,  consider  life  insurance 
premiums  paid  by  the  beneficiary  as  personal  expenses  and 
therefore  not  deductible. 

"Business"  life  insurance  premiums  not  deductible. — 

Law.     Section  361 

4.  Premiums  paid  on  any  life  insurance  policy,  covering  the  life 
of  any  officer  or  employee,  or  of  any  person  financially  interested  in 
any  trade  or  business  carried  on  by  the  taxpayer,  when  the  taxpayer 
is  directly  or  indirectly  a  beneficiary  under  such  policy. 

Regulation Where  the  taxpayer   pays  premiums   on  an 

insurance  policy  on  the  life  of  an  employee  or  individual  financially 
interested  in  the  taxpayer's  business,  for  the  purpose  of  protecting 
himself  from  loss  in  the  event  of  the  death  of  any  such  person,  such 
premiums  are  not  deductible  from  his  gross  income.  But  if  the  tax- 
payer is  in  no  sense  a  beneficiary  under  such  a  policy,  except  as  he 
may  derive  advantage  from  the  increased  efficiency  of  the  employee, 
and  pays  the  premiums  purely  as  reasonable  additional  compensation 
of  such  employee,  they  are  allowable  deductions.     (Art.  121.) 

It  will  be  noted  that  the  regulation  draws  a  distinction 
between  those  cases  in  which  the  taxpayer  is  directly  a  bene- 
ficiary— when  the  deductions  are  not  -permitted — and  those 
cases  (such  as  "group"  insurance  premiums)  in  which  the 
taxpayer  benefits  only  indirectly. 

Accident  insurance  premiums. — The  law8  provides  that 
the  proceeds  of  accident  insurance  policies  are  non-taxable 
income.  For  this  reason  premiums  paid  on  such  policies  are 
not  allowable  deductions. 

Property  insurance  premiums — when  deductible. — 

Regulation.     Premiums  for  insurance  against  fire,  storm,  theft, 


7See  Income  Tax  Procedure,  1921,  page  708. 
"Section   359,    1,   e. 
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accident  or  other  similar  losses  in  the  case  of  a  business,  including 
employer's  liability  and  workmen's,  compensation  insurance,  are  de- 
ductible business  expenses.  Insurance  paid  on  a  dwelling  owned  and 
occupied  by  the  taxpayer,  is  a  personal  expense,  and  not  deductible. 
Premiums  paid  for  life  insurance  by  the  insured  are  not  deductible. 
....   (Art.  121.) 

This  regulation  indicates  the  distinction  between  the  types 
of  insurance  which  are  business  expenses — and  therefore 
deductible — and  those  which  are  personal  expenses  and  non- 
deductible. 

Rentals 

Rent  paid  as  a  deductible  item  of  expense. — 

Law.    Section  360 

1 including  rentals  or  other  payments  required  to  be  made 

as  a  condition  to  the  continued  use  or  possession,  for  purposes  of  the 
trade  or  business,  of  property  to  which  the  taxpayer  has  not  taken 
or  is  not  taking  title  or  in  which  he  has  no  equity 

This  section  of  the  law  is  identical  with  the  corresponding 
provision  in  section  214  (a-i)  of  the  federal  law. 

Regulation.  Rent  for  the  use  of  business  property  is  a  deducti- 
ble expense.  In  the  case  of  a  professional  man  who  rents  a  property 
for  residential  purposes  but  incidentally  receives  there  clients,  patients 
or  callers  in  connection  with  his  professional  work  (his  place  of 
business  being  elsewhere)  no  part  of  the  rent  is  deductible  as  a  bus- 
iness expense.  If,  however,  he  uses  part  of  the  house  for  his  office, 
such  portion  of  the  rent  as  is  properly  attributable  to  such  office  is 
deductible (Art.   120.) 

This  regulation  is  identical  with  article  291  of  Regula- 
tions 45.  It  applies  only  when  the  taxpayer  rents  the  house; 
but  a  rental  equivalent  is  not  deductible  when  the  taxpayer 
owns  the  house.9 

Taxes  paid  by  a  tenant. — 

Regulation.  .  .  .  Taxes  paid  by  a  tenant  to  or  for  a  landlord 
for  business  property  are  additional  rent  and  constitute  a  deductible 
item  to  the  tenant  and  taxable  income  to  the  landlord,  the  amount  of 
the  tax  being  deductible  by  the  latter 


"See  question  41,  Comptroller's  Questions  and  Answers,  1921,  quoted 
on  page  274. 
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Cost  of  lease  may  be  apportioned  over  term  as  rent. — 

Where  a  leasehold  is  acquired  for  a  specified  sum,  the  purchaser 
may  take  as  a  deduction  in  his  return  an  aliquot  part  of  such  sum 

each  year,  based  on  the  number  of  years  the  lease  has  to  run 

(Art.  120.) 

The  wording  of  the  above  regulation  is  almost  paralleled 
by  article  109  of  the  federal  regulations.  A  bonus  paid  to 
secure  a  lease  should  be  treated  as  a  deferred  asset  and  should 
be  written  off  over  the  period  of  the  lease.  This  in  effect  will 
increase  the  rental  which  is  deductible  by  the  appropriate  por- 
tion of  the  bonus  paid.10 

Permanent  improvements  on  leased  ground. — 

Regulation The  cost  of  erecting  buildings  or  perma- 
nent improvements  on  ground  leased  by  a  taxpayer  is  additional 
rental  and  is,  therefore,  a  proper  deduction  from  gross  income,-  pro- 
vided such  buildings  and  improvements  under  the  terms  of  the 
lease  revert  to  the  owner  of  the  ground  at  the  expiration  of  the 
lease.  In  such  a  case,  the  cost  will  be  prorated  according  to  the 
number  of  years  constituting  the  term  of  the  lease.  The  lessee 
will  not  be  permitted  to  deduct  from  gross  income  any  depreciation 
with  respect  to  such  buildings,  but  the  cost  of  incidental  repairs 
necessary  to  keep  them  in  an  efficient  condition  for  the  purposes 
of  their  use  may  be  deducted.  If,  however,  the  life  of  the  improve- 
ment, is  less  than  the  life  of  the  lease,  depreciation  may  be  taken 
by  the  lessee  instead  of  treating  the  cost  as  rent.     (Art.  120.) 

This  regulation  is  identical  with  article  109  of  the  federal 
regulations  as  it  originally  stood.  The  wording  has  now  been 
completely  altered  in  the  federal  text,11  but  the  effect  on  the 
lessee  is  not  changed.  The  cost  of  permanent  improvements 
prorated  over  the  unexpired  period  of  the  lease  can  be  de- 
ducted as  an  expense,  but  there  is  no  provision  as  to  the  cost 
of  restoring  the  property  at  the  end  of  the  lease.  The  Treas- 
ury will  not  permit  as  deductions  amounts  set  up  annually 
as  reserves  to  provide  for  the  latter  and  will  permit  only  the 
deduction  of  the  actual  expenditure  if  and  when  paid.     It  is 


"See  Income  Tax  Procedure,  1921,  page  717. 
"Ibid,  page  715. 
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presumed  that  the  Comptroller  will  take  similar  action  on  this 
question. 

Business  Expenses  Distinguished  from  Capital  Outlay 

Capital  expenditures  not  deductible. — 

Law.  Section  361.  In  computing  net  income  no  deduction  shall 
in  any  case  be  allowed  in  respect  of  ...  . 

2.  Any  amount  paid  out  for  new  buildings  or  for  permanent  im- 
provements or  betterments  made  to  increase  the  value  of  any  property 
or  estate; 

3..  Any  amount  expended  in  restoring  property  or  in  making  good 
the  exhaustion  thereof  for  which  an  allowance  is  or  has  been 
made;  .... 

Regulation.  Amounts  paid  for  increasing  the  capital  value  or 
for  restoring  the  depreciated  value  of  property  are  not  deductible  from 
gross  income (Art.  125.) 

Although  expenditures  on  betterments  are  not  deductible, 
allowances  may  be  made  for  repairs  and  for  depreciation. 

Regulation.  The  cost  of  incidental  repairs  which  neither  ma- 
terially add  to  the  value  of  the  property  nor  appreciably  prolong  its 
life,  but  keep  it  in  an  ordinarily  efficient  operating  condition,  may 
be  deducted  as  expense,  provided  the  plant  or  property  account  is 
not  increased  by  the  amount  of  such  expenditures.  Repairs  in  the 
nature  of  replacements,  to  the  extent  that  they  arrest  deterioration 
and  appreciably  prolong  the  life  of  the  property,  should  be  charged 
against  the  depreciation  reserve.     (Art.  113.) 

This  regulation  is  identical  with  article  103  of  the  federal 
regulations.  It  applies  only  to  property  used  in  business  and 
not  to  a  taxpayer's  residence,  as  will  be  learned  from  the 
following : 

Ruling.  Referring  to  your  last  question,  no  repairs  to  that  part 
of  your  residence  in  which  you  live  are  deductible,  and  you  need  not 
include  the  rental  value  in  your  income,  nor  can  you  deduct  the 
rental  value  as  an  expense.     (Official  ruling,  dated  January  8,  1920.) 

Cost  connected  with  title  to  property  not  deductible. — 

Regulation The  cost  of  defending  or  perfecting  title  to 

property  constitutes  a  part  of  the  cost  of  the   property   and  is  not 
a  deductible  expense (Art.  125.) 
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Although  the  cost  of  perfecting  title  is  a  proper  capital 
charge,  the  cost  of  defending  such  title  may  not  add  anything 
to  the  value  of  the  property  and  for  this  reason  should  be 
deducted  as  a  business  expense. 

Architect's  fee  not  a  business  expense. — 

Regulation The  amount  expended  for  architect's  services 

is  part  of  the  cost  of  the  building 

Cost  of  copyright  and  plates  not  deductible. — 

....  Amounts  expended  for  securing  a  copyright  and  plates,  which 
remain  the  property  of  the  person  making  the  payments,  are  in- 
vestments of  capital (Art.  125.) 

It  should  be  noted  that  although  the  above  two  items  can- 
not be  deducted  when  expended,  they  become  allowable  deduc- 
tions as  depreciation  when  spread  over  a  term  of  years. 

Expenses  connected  with  purchase  and  sale  of  securities. — 

Regulation.  Commissions  paid  in  purchasing  securities  are  a  part 
of  the  cost  price  of  such  securities.  Commissions  paid  in  selling 
securities  are  an  offset  against  the  selling  price. 

Expenses  of  administering  estates. — 

Expenses  of  the  administration  of  an  estate,  such  as  court  costs, 
attorney's  fees  and  executor's  commissions,  are  chargeable  against  the 

corpus  of  the  estate  and  are  not  allowable  deductions 

Expenses  incurred  by  a  legatee  to  sustain  or  attack  the  validity 
of  a  will  are  not  deductible  expenses.  .  .  .      f  Art.  125.) 

It  should  be  noted  that  additional  assessments  on  national 
bank  stock  are  generally  required  only  in  case  of  liquidation, 
and  in  such  a  case  the  taxpayer  will  recoup  his  assessment  in 
the  deductible  loss  occurring  at  settlement. 

Assessments  on  stock.- — 

Regulation.  .  .  .  Amounts  to  be  assessed  and  paid  under  an 
agreement  between  bondholders  or  stockholders  of  a  corporation,  to  be 
used  in  a  reorganization  of  the  corporation,  are  investments  of  capital 
and  are  not  deductible  for  any  purpose  in  returns  of  income.     An 
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assessment  paid  by  a  stockholder  of  a  national  bank  on  account  of  his 
statutory  liability  is  similarly  not  deductible (Art.  125.) 

Trading  stamps  expenditure  a  business  expense. — 

Regulation.  Where  a  taxpayer  for  the  purpose  of  promoting 
his  business,  issues  with  sales  trading  stamps  or  premium  coupons 
redeemable  in  merchandise  or  cash,  he  should  in  computing  the  income 
from  such  sales  subtract  only  the  amount  received  or  receivable  which 
will  be  required  for  the  redemption  of  such  part  of  'the  total  issue 
of  trading  stamps  or  premium  coupons  issued  during  the  taxable 
year  as  will  eventually  be  presented  for  redemption.  This  amount 
will  be  determined  in  the  light  of  the  experience  of  the  taxpayer 
in  his  particular  business  and  of  other  users  engaged  in  similar 
businesses.  The  taxpayer  shall  file  for  each  of  the  five  preceding 
years,  excluding  the  taxable  year,  or  such  number  of  these  years 
as  stamps  or  coupons  have  been  issued  by  him,  a  statement  show- 
ing (a)  the  total  issue  of  stamps  during  each  year,  (b)  the  total 
stamps  redeemed  in  each  year,  and  (c)  the  percentage  for  each 
year  of  the  stamps  redeemed  to  the  stamps  issued  in  such  year. 
A  similar  statement  shall  also  be  presented  showing  the  experience 
of  other  users  of  stamps  or  coupons  whose  experience  is  relied  upon 
by  the  taxpayer  to  determine  the  amount  to  be  subtracted  from  the 
proceeds  of  sales.  The  Comptroller  will  examine  the  basis  used  in 
each  return,  and  in  any  case  in  which  the  amount  subtracted  in 
respect  of  such  stamps  or  coupons  is  found  to  be  excessive  an 
amended  return  or  amended  returns  will  be  required. 

In  the  case  of  an  individual  furnishing  a  co-operative  or  other 
trading  stamp  system  for  others,  he  shall  compute  his  income  in 
accordance  with  the  same  principles  and  submit  similar  statements 
with  his  return.  (Art.  80.) 

The  above  regulation  is  identical  with  the  federal  article 
88,  with  the  exception  that  the  second  paragraph  is  an  addi- 
tion in  the  state  regulations. 


CHAPTER  XIII 

DEDUCTIONS  FOR  INTEREST  AND  TAXES 

This  chapter  deals  with  deductions  for  interest  and  taxes 
paid  by  a  resident  of  the  state. 

Summary  of  Differences  Between  State  and  Federal 
Procedure 

The  state  permits  a  resident  to  deduct  all  interest  paid 
or  accrued  without  limitation  as  to  the  purpose  of  the  loan 
or  the  nature  of  the  collateral.  The  federal  law  does  not  allow 
as  a  deduction  interest  paid  to  purchase  or  carry  certain  tax- 
exempt  securities.     (See  below.) 

In  the  case  of  a  resident,  no  income  taxes  whatever  are 
deductible  for  state  purposes,  whereas  state  income  taxes  may 
be  deducted  in  the  federal  return.     (See  page  292.) 

The  amount  of  income  tax  paid  to  another  state  or  country 
is  allowable  by  the  state  under  certain  conditions  as  a  credit 
against  the  tax  of  a  non-resident.  There  is  no  similar  provi- 
sion under  the  federal  law.     (See  Chapter  XVIII.) 

British  income  tax  withheld  at  the  source,  which  may  be 
credited  in  the  federal  return  against  the  total  tax,  may  not 
be  so  credited  in  the  state  return  by  a  resident.  (See  page  295.) 

Tax-free  covenants  are  held  to  be  void  by  the  state,  but 
are  not  so  held  under  the  federal  rulings. 

Interest 

Interest  as  a  deductible  item. — 

Law.  Section  360.  In  computing  net  income  there  shall  be  al- 
lowed as  deductions:  .... 

2.  All  interest  paid  or  accrued  during  the  taxable  year  on  indebted- 
ness  

Regulation.  A  resident  is  entitled  to  deduct  from  gross  income 
all  interest  paid  or  accrued  during  the  taxable  year.  See  article  434 
for  interest  deductions  allowable  to  nonresident.1      (Art.   136.) 


"See  Chapter  XVIII. 
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This  is  the  first  year  in  which  residents  have  been  per- 
mitted to  deduct  all  interest  paid.  In  1919  only  the  propor- 
tion of  total  interest  which  the  taxable  income  of  the  tax- 
payer bore  to  his  total  income  was  deductible. 

There  is  no  restriction  in  the  law  corresponding  to  the 
federal  disallowance  of  interest  on  money  borrowed  by  resi- 
dents to  purchase  or  carry  tax-exempt  securities.2 

For  a  discussion  of  accrued  interest,  see  Income  Tax  Pro- 
cedure, 1 92 1,  page  740  et  seq. 

Ruling.  Replying  to  your  inquiry  of  December  31,  relative  to 
interest  on  mortgage,  you  are  advised  that  all  interest  paid  or  ac- 
crued during  the  taxable  year,   is  deductible This  would,   of 

course,  include  interest  on  the  mortgage  on  your  residence  and  interest 
on  deferred  payments  of  street  assessments.     (Official  ruling,  dated 
January  8,  1920.) 
» 

Interest  on  joint  indebtedness. — Frequently  two  or  more 
obligors  appear  on  bonds  and  other  evidences  of  indebted- 
ness. Bonds  which  accompany  real  estate  mortgages  are  usu- 
ally signed  by  husband  and  wife.  If  real  estate  is  in  the 
name  of  the  wife  and  the  husband  pays  the  entire  interest  on 
the  bond,  it  is  a  deduction  in  his  return  because  he  is  liable 
for  the  indebtedness.  The  .liability  is  not  apportionable  unless 
specific  provision  for  apportionment  has  been  made.  The  in- 
terest payments  are  deductible  by  those  who  make  them  so 
long  as  the  one  who  pays  is  responsible  for  the  indebtedness. 

Interest  on  taxpayer's  own  capital  not  deductible. — 

Regulation.  Interest  calculated  as  being  a  charge  against  in- 
come on  account  of  capital  invested  in  the  business,  but  which  does 
not  represent  a  payment  on  an  interest  bearing  obligation,  is  not  an 
allowable  deduction  from  gross  income;  that  is  to  say,  the  interest 
which  the  money  might  earn  if  otherwise  invested  is  not  a  deductible 
charge  against  income.     (Art.  137.) 

This  regulation  accords  with  article  122  of  the  federal  reg- 
ulations and  in  the  opinion  of  the  author3  is  eminently  proper. 


2See  Income  Tax  Procedure,  1921,  page  732. 
3See  Income  Tax  Procedure,  1921,  page  740. 
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Taxes 


The  only  important  difference  between  the  state  and  fed- 
eral laws  as  to  the  deductibility  of  taxes  is  that  the  state  does 
not  allow  as  deductions  income  taxes,  arid  so  prohibits  a 
deduction  for  federal  and  state  income  taxes  paid,  whereas  the 
federal  law  permits  the  state  income  tax  to  be  deducted. 

Taxes  as  deductible  items. — 

Law.  Section  360.  In  computing  net  income  there  shall  be  al- 
lowed as  deductions:  .... 

3.  Taxes  other  than  income  taxes  paid  or  accrued  within  the 
taxable  year  imposed,  first,  by  the  authority  of  the  United  States,  or 
of  any  of  its  possessions,  or,  second,  by  the  authority  of  any  state, 
or  territory,  or  any  county,  school  district,  municipality,  or  other 
taxing  subdivision  of  any  state  or  territory,  not  including  those 
assessed  against  local  benefits  of  a  kind  tending  to  increase  the  value 
of  the.  property  assessed,  or,  third,  by  the  authority  of  any  foreign 
government 

This  section  of  the  law  is  a  modification  of  section  214 
(a-3)  of  the  federal  law.  It  excludes  all  income  taxes, 
whereas  the  federal  statute  classifies  only  income,  war  profits 
and  excess  profits  taxes  imposed  by  the  authority  of  the  United 
States  or  of  any  of  its  possessions  as  non-deductible. 

Article  141  of  the  regulations,  quoted  below,  merely  para- 
phrases the  above  section  of  the  law. 

Regulation.  Taxes  other  than  income  taxes  paid  or  accrued 
within  the  taxable  year  imposed,  first,  by  the  authority  of  the  United 
States,  or  of  any  of  its  possessions,  or,  second,  by  the  authority  of 
any  State  or.  Territory,  or  any  county,  school  district,  municipality 
or  other  taxing  subdivision  of  any  State  or  Territory,  not  including 
those  assessed  against  local  benefits  of  a  kind  tending  to  increase 
the  value  of  the  property  assessed,  or,  third,  by  the  authority  of  any 

foreign  government,  are  deductible  from  gross  income (Art. 

141.) 

The  word  "paid"  is  not  to  be  interpreted  to  include  taxes 
which  became  due  and  payable  prior  to  January  1,  1919,  but 
actually  were  not  paid  until  the  taxable  year.* 


'Attorney-General's  Income  Tax  Letter  No.  42,  dated  February  4,  1921. 
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Ruling.  I  am  in  receipt  of  a  letter  from  the  Seaboard  National 
Bank,  which,  in  accordance  with  my  practice,  I  am  referring  to  you 
for  answer.    My  views  upon  the  question  raised  are  these: 

Section  360,  subdivision  3,  permits  the  deduction  from  gross  in- 
come of  "Taxes  other  than  income  taxes  .  .  .  ."  and  the  question  is 
raised  whether  the  "surtaxes"  imposed  by  the  Federal  income  tax 
law  are  "income  taxes"  within  the  meaning  of  the  exception.  The 
same  question  is  likely  to  arise  with  respect  to  "excess  profits",  "war 
profits"  and  "undistributed  net  income"  taxes  imposed  by  the  United 
States. 

What  the  United  States  actually  does  is  to  levy  income  taxes  upon 
all  net  incomes  (subject  to  specified  credits  and  deductions)  and  to 
levy  further  "surtaxes"  upon  specified  parts  of  all  incomes  in  excess 
of  specified  amounts.  It  also  levies  "war  profits  taxes"  on  specified 
incomes  from  special  sources,  "excess  profits  taxes"  on  specified 
parts  of  certain  incomes,  and  "undistributed  net  income  taxes"  upon 
certain  parts  of  corporate  net  incomes.  In  every  case  the  tax  is  a 
tax  imposed  upon  and  measured  by  stated  items  of  income.  I  regard 
all  these  taxes  as  being  based  upon  the  jurisdiction  conferred  upon 
the  Federal  Government  by  the  Sixteenth  Amendment  to  the  United 
States  Constitution  "to  lay  and  collect  taxes  on  incomes,  from  what- 
ever source  derived,  without  apportionment,  etc." 

The  Treasury  Department  in  a  recent  "Law  Opinion"  (O.  974; 
1-20-662)  discussing  the  question  of  whether  "undistributed  net 
income  taxes"  were  "income  taxes"  within  the  meaning  of  those 
words  as  used  in  part  of  Section  252  of  the  Federal  Revenue  Act  of 
1918  (Act  of  Feb.  24,  1919)  said: 

"Section  10  (a)  of  the  Act  of  September  8,  1916,  as  amended  im- 
poses a  tax  upon  the  total  net  income  of  corporations.  This  net 
income  is  obtained  by  excluding  or  deducting  from  the  total  gross 
income  certain  items.  Section  10  (b)  of  the  Act,  as  amended,  imposes 
an  'additional  tax.'  The  inference  is  that  this  tax  is  also  an  income 
tax.  It  is  imposed  by  the  same  section  of  the  law  as  imposes  the 
tax  upon  the  total  net  income  of  corporations  and  is  imposed  under 
Title  I  of  the  1916  Act,  as  amended,  which  bears  the  caption  'Income 
Tax.'  It  is  imposed  not  upon  the  total  net  income  but  upon  such 
net  income  reduced  by  such  amount  as  is  distributed  or  'is  actually 
invested  and  employed  in  the  business  or  is  retained  for  employ- 
ment in  the  reasonable  requirements  of  the  business  or  is  invested 
in  obligations  of  the  United  States  issued  after  September  first,  nine- 
teen hundred  and  seventeen.'  Since  the  undistributed  net  income 
tax  is  imposed  on  a  part  of  the  net  income  of  the  taxable  year,  it  is 
an  income  tax  within  the  meaning  of  Section  252  of  the  Revenue  Act 
of  1918." 

The  reasoning  quoted  applies  equally  to  "surtaxes,"  "war  profits 
taxes,"  "excess  profits  taxes,"  and  "undistributed  net  income  taxes," 
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It  is  my  opinion,  therefore,  that  all  these  taxes  should  be  re- 
garded as  "income  taxes"  under  subdivision  3  of  section  360  of  the 
New  York  Tax  Law,  and  should  not  be  deductible  in  computing  net 
income.  (Attorney-General's  Income  Tax  Letter  No.  25,  dated  March 
5,  1920.) 

Taxes  paid  under  secured  debts  laws  deductible. — 

Regulation.    .  .  .      Amounts  paid  to  States  under  secured  debts 

laws  in  order  to  render  securities  tax  exempt  are  deductible 

(Art.  141.) 

This  regulation  is  identical  with  federal  article  131. 

Automobile  license  fees  deductible. — 

Regulation Automobile  license  fees  are  ordinarily  taxes. 

(Art.  141.) 

It  should  be  remembered,  however,  that  the  tax  paid  on 
the  purchase  price  of  a  new  car  is  a  manufacturer's  tax  and 
as  such  is  not  deductible  by  the  taxpayer  purchasing  the  car. 

Business,  excise,  license  and  other  taxes  deductible. — 

Regulation.  Import  or  tariff  duties  paid  to  the  proper  customs 
officers,  and  business,  license,  privilege,  excise  and  stamp  taxes  paid 
to  internal  revenue  collectors,  are  deductible  as  taxes  imposed  by  the 
authority  of  the  United  States,  provided  they  are  not  added  to  and 
made  a  part  of  the  expenses  of  the  business  or  the  cost  of  articles 
of  merchandise  with  respect  to  which  they  are  paid,  in  which  case  they 
cannot  be  separately  deducted.     (Art.  142.) 

This  regulation  is  identical  with  article  132  of  the  federal 
regulations.  It  must  not  be  construed  as  limiting  the  deduc- 
tion, but  it  indicates  that  a  dealer  cannot  deduct  the  taxes 
twice.  The  provision  as  to  payment  to  internal  revenue  col- 
lectors must  not  be  interpreted  to  mean  that  only  taxes  so  paid 
are  deductible.  It  means  that  such  taxes  are  among  the  allow- 
able deductions. 

Under  this  regulation  customs  duties  and  the  so-called 
"luxury"  taxes  are  deductible.  Taxpayers  should  keep  a 
record  of  such  taxes  so  that  they  may  be  prepared  to  sub- 
stantiate the  deductions  on  their  returns.     For  information 
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as  to  luxury  taxes,  see  Income  Tax  Procedure,  192 1,  pages  764 
et  seq. 

Foreign  taxes,  other  than  income  taxes  deductible. — It 
should  be  noted  that  all  foreign  taxes  with  the  exception  of 
income  taxes  are  deductible  under  article  141.  As  a  result  of 
the  exclusion  of  income  taxes,  the  British  tax  on  dividends  is 
not  an  allowable  deduction.5  The  gross  income  from  which 
the  tax  has  been  withheld  under  the  British  income  tax  law 
must  be  reported,  i.e.,  the  tax  deducted  at  source  must  be  added 
back  to  the  net  amount  received. 

The  federal  law  permits  foreign  income  and  profits  taxes 
to  be  offset  against  the  amount  of  tax  due  to  the  United  States. 
When  the  taxpayer  is  subject  to  a  high  surtax  this  concession 
is  of  considerable  value  to  him. 

"Foreign  country"  defined. — 

Law.    Section  350 

9.  The  words  "foreign  country"  or  "foreign  government"  mean 
any  jurisdiction  other  than  one  embraced  within  the  United  States. 
The  words  "United  States"  include  the  states,  the  territories  of  Alaska 
and  Hawaii  and  the  District  of  Columbia. 

The  words  "foreign  country,"  defined  above,  do  not  appear 
elsewhere  in  the  income  tax  law.  The  above  definition  of  the 
words  "United  States"  is  applicable  only  to  the  words  as  they 
are  used  in  the  immediately  preceding  sentence  defining  "for- 
eign government." 

Federal  income  tax  cannot  be  deducted. — As  the  federal 
income  tax  comes  within  the  category  of  an  income  tax,  it 
cannot  be  deducted.6 

Special  assessments  may  or  may  not  be  deductible. — The 
author  has  discussed  the  question  of  special  assessments  fully 


"See  page  252  as  to  British  dividends  on  which  tax  has  been  withheld. 
"See  page  292. 
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in  Income  Tax  Procedure,  1921.7  Assessments  tending  to 
increase  the  value  of  the  property  against  which  they  are 
assessed  are  capital  expenditures  and  therefore  not  deductible ; 
but  if  they  do  not  increase  the  value  of  the  property  they  are 
deductible.  In  the  author's  opinion,  the  state  limitation  on 
assessments  for  maintenance  or  repair  of  local  benefits  to  such 
as  are  necessary  to  the  conduct  of  the  taxpayer's  business  is 
illegal  and  should  be  eliminated.8 

Regulation.  So  called  taxes,  more  properly  assessments,  paid 
for  local  benefits,  such  as  street,  sidewalk  and  other  like  improve- 
ments, imposed  because  of  and  measured  by  some  benefit  inur- 
ing directly  to  the  property  against  which  the  assessment  is  levied, 
do  not  constitute  an  allowable  deduction  from  gross  income.  A  tax 
is  considered  assessed  against  local  benefits  when  the  property  sub- 
ject to  the  tax  is  limited  to  the  property  benefited.  Special  assess- 
ments are  not  deductible,  even  though  an  incidental  benefit  may  inure 
to  the  public  welfare.  The  taxes  deductible  are  those  levied  for  the 
general  public  welfare  by  the  proper  taxing  authorities  at  a  like  rate 
against  all  property  in  the  territory  over  which  such  authorities  have 
jurisdiction.  Assessments  under  the  statutes  of  California  relating  to 
irrigation  and  of  Iowa  relating  to  drainage,  and  under  certain  statutes 
of  Tennessee  relating  to  levees,  are  limited  to  property  benefited, 
and  when  it  is  clear  that  the  assessments  are  so  limited,  the  amounts 
paid  thereunder  are  not  deductible  as  taxes.  When  assessments  are 
made  for  the  purpose  of  maintenance  or  repair  of  local  benefits,  the 
taxpayer  may  deduct  the  assessments  paid  as  an  expense  incurred 
in  business,  if  the  payment  of  such  assessments  is  necessary  to  the 
conduct  of  his  business.  When  the  assessments  are  made  for  the 
purpose  of  constructing  local  benefits,  the  payments  by  the  taxpayer 
are  in  the  nature  of  capital  expenditures  and  are  not  deductible. 
Where  assessments  are  made  for  the  purpose  of  both  construction 
and  maintenance  or  repairs,  the  burden  is  on  the  taxpayer  to  show 
the  allocation  of  the  amounts  assessed  to  the  different  purposes.  If 
the  allocation  cannot  be  made  none  of  the  amounts  so  paid  is  de- 
ductible.    (Art.  143.) 

When  such  improvements  have  been  properly  capitalized 
and  added  to  the  cost  of  the  property  benefited,  the  deprecia- 
tion charges  on  the  improved  property  may  be  increased  if 
the  benefit  is  of  a  more  or  less  depreciable  nature. 


'See  page  771  ct  seq. 

"See  Income  Tax  Procedure,  1921,  page  7J2, 
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Bronx  Valley  sewer  assessments  deductible. — 

Ruling.  I  acknowledge  receipt  of  your  inquiry  of  January  12, 
1919,  with  respect  to  the  deductibility  under  section  360,  paragraph 
3  of  the  Income  Tax  Law  of  assessments  levied  under  the  Bronx 
Valley  Sewer  Act   (L.  1905  c.  646  as  amended). 

I  have  had  occasion  to  examine,  at  the  instance  of  the  Armory 
Commission,  the  question  of  whether  these  assessments  should  be 
regarded  as  taxes  or  as  assessments  for  local  improvements,  for  the 
purpose  of  determining  whether  or  not  the  State  was  liable  for  them, 
when  assessed  against  armories.  My  conclusions  are  set '  forth  in 
an  opinion  dated  October  7,  1919,  addressed  to  the  Armory  Commis- 
sion, to  which  you  are  referred. 

My  opinion  was  to  the  effect  that  these  assessments,  by  reason 
of  the  phraseology  of  the  statute  authorizing  them  and  the  long  term 
over  which  they  are  distributed,  must  be  regarded  as  taxes  (from 
which  the  State  is  exempted  by  Tax  Law  Sec.  4,  Paragraph  2)  rather 
than  as  assessments  for  local  improvements  (to  which  the  State  is 
subjected  by  Public  Lands  Law,  Sec.  21).  I  believe  that  the  same 
conclusion  must  be  reached  in  considering  them  in  connection  with 
the  Income  Tax  Law  (Sec.  360,  Paragraph  3)  and  that  they  should 
be  regarded  as  proper  deductions  from  gross  income.  (Attorney- 
General's  Income  Tax  Letter  No.  15,  dated  January  17,  1920.) 

The  deductibility  of  assessments  such  as  the  above  depends 
on  the  literal  interpretation  of  the  statute  authorizing  them. 
This  will  be  apparent  from  the  following: 

Ruling.  I  have  examined  the  Rochester  City  Charter  (L.  1907 
c-  755)  where,  in  section  118,  provision  is  made  for  assessments  for 
the  East  Side  Sewer. 

The  language  of  this  provision  satisfies  me  that  these  assess- 
ments should  be  regarded  as  being  "assessed  against  local  benefits 
of  a  kind  tending  to  increase  the  value  of  the  property  assessed" 
within  the  second  exception  under  subdivision  3  of  section  360  of 
the  tax  law. 

The  phraseology  of  the  Rochester  Act  is  entirely  different  from 
that  of  the  Bronx  Valley  Sewer  Act  referred  to  in  my  Income  Tax 
Letter,  No.  15  and  the  reasoning  adopted  in  that  letter  cannot  apply 
to  its  interpretation.  (Attorney-General's  Income  Tax  Letter  No. 
22,  dated  February  17,  1920.) 

Charges  for  water. — 

Ruling.  So-called  "water  taxes,"  more  properly  speaking  "water 
rates"  or  "charges,"  are  seldom  deductible.  When  payment  is  made 
for  water  consumed  and  the  charge  is  based  upon  meter  readings  or 


298  PERSONAL  INCOME  TAX 

computed  on  a  flat  rate  schedule,  according  to  the  number  of  faucets, 
bath  tubs,  toilets,  etc.,  installed,  or  in  any  other  manner  where  con- 
sumption, actual  or  theoretical,  is  the  basis  of  the  charge,  the  amount 
is  not  deductible  whether  called  a  water  rate  or  tax.  If  you  refer 
to  a  frontage  tax  assessed  at  a  uniform  rate  upon  the  basis  of  flat 
foot  frontage,  the  payment  so  made  is  a  tax  and  deductible  as  such. 
(Official  ruling,  dated  January  23,  1920.) 

The  first  part  of  the  above  ruling  is  obviously  correct  and 
equitable  as  there  is  no  reason  why  the  charge  for  water  should 
be  considered  as  different  from  that  for  electric  light. 

The  author  cannot  agree  with  the  last  sentence  nor  with 
the  following  ruling,  as  it  is  obvious  that,  however  assessed, 
the  intention  is  to  pay  for  a  service  received. 

Ruling.  If  a  village  assesses  water  rents  according  to  the  front- 
age of  the  property,  is  the  amount  deductible? 

Yes.  Water  rents  and  other  assessments  of  this  character 
where  they  are  not  improvements  to  the  property  are  deductible, 
if  they  are  not  based  upon  the  amount  of  consumption  of  water. 
They  are  in  the  nature  of  taxes  rather  than  rent.  However,  if 
based  upon  meter  readings  or  computed  on  a  flat  schedule  where 
consumption  is  the  basis  of  the  charge,  this  amount  would  not  be 
deductible.  (Question  60,  Comptroller's  Questions  and  Answers, 
1921.) 

Inheritance  and  estate  taxes  not  deductible. — 

Regulation.  State  inheritance  taxes  paid  by  the  executor  or 
administrator  of  an  estate  of  a  deceased  person,  which  are  provided 
by  law  to  be  deducted  from  the  respective  legacies  or  distributive 
shares,  are  not  allowable  deductions  in  computing  the  net  income  of 
such  estate  subject  to  tax,  even  though  the  will  contains  a  direction 
to  pay  inheritance  taxes  out  of  the  residue.  An  inheritance  tax  is 
upon  the  transfer  of  the  property  and  not  upon  the  estate  of  the 
decedent  or  upon  the  executor  or  administrator,  although  the  latter 
is  required  to  pay  it.  In  general,  taxes  paid  or  accrued  within  the 
year  imposed  by  the  authority  of  any  State,  or  otherwise,  are  limited 
to  those  imposed  upon  the  taxpayer  and  do  not  include  taxes  paid  by 
him  on  behalf  of  another,  even  though  he  is  required  by  law  to 
make  such  payment.  Since,  moreover,  the  tax  is  imposed  upon  the 
transfer  before  the  property  reaches  the  legatee  or  distributee,  and 
merely  diminishes  the  capital  share  of  the  estate  received  by  him, 
such  tax  is  not  imposed  upon  the  legatee  or  distributee  and  is  not 
an  allowable  deduction  from  his  income.  Similarly,  Federal  estate 
taxes  are  not  deductible.     (Art.  144.) 
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Postage  not  deductible  as  a  tax. — 

Regulation Postage  is  not  a  tax (Art.  141.) 

But  postage  incurred  in  connection  with  a  business  is  a 
deductible  expense. 

Tax-free  covenant  bonds. — The  author  is  of  the  opinion 
that,  the  action  of  the  state  legislature  in  attempting  to 
prohibit  covenants  to  pay  the  state  tax  for  bondholders9 
is  unconstitutional  in  that  it  limits  the  individual's  right  to 
contract.  As  long  as  the  statute  remains  in  its  present  form 
the  recipient  of  interest  on  securities  containing  a  contract 
calling  for  payment  of  the  state  income  tax  by  the  obligor 
cannot  deduct  such  tax  in  his  return. 

On  each  $100  of  tax-free  covenant  interest  the  obligor  will 
pay  $2  tax,  which  is  a  credit  against  the  individual's  federal 
taxes.  The  state  of  New,  York  does  not  require  withholding 
at  the  source;  therefore  no  credit  can  be  taken  in  the  New 
York  return.  The  federal  government  requires  that  the  $2 
be  reported  as  additional  income,  and  the  state  of  New  York 
for  some  unknown  reason  makes  the  same  requirement.  For 
discussion  of  this  subject,  see  Income  Tax  Procedure,  1921, 
page  $16  et  seq. 


'Section  385,  page  143. 


CHAPTER  XIV 

DEDUCTIONS  FOR  LOSSES  AND  BAD  DEBTS 

The  allowable  deductions  for  losses  and  bad  debts  are  the 
same  under  the  state  and  federal  laws.  The  disinclination  of 
the  federal  Treasury  to  allow  reserves  for  bad  debts  is  shared 
by  the  Comptroller. 

Generally  speaking,  residents  may  deduct  all  losses  act- 
ually sustained  when  arising  from  transactions  undertaken  for 
profit  and  all  losses  without  such  restriction  when  arising  from 
casualties. 

Summary  of  Differences  Between  State  and  Federal 
Procedure 

The  basis  for  computing  the  loss  is  the  fair  market  value' 
of  the  property  at  January  i,  1919  (if  acquired  prior  thereto). 
The  corresponding  date- in  the  federal  law  is  March  1,  1913. 
(See  page  301.) 

Losses  sustained  by  non-residents  are  limited  to  those  re- 
lating to  real  property  and  tangible  personal  property  having 
an  actual  situs  within  the  state.  No  corresponding  limitation 
is  found  in  the  federal  law,  as  regards  non-residents  of  New 
York  State.     (See  Chapter  XVIII.) 

In  claiming  a  deduction  for  bad  debts  special  data  are 
required  in  the  state  return  which  are  not  required  in  the 
federal  return.   (  See  page  310.) 

Deductions  for  Losses 

Losses  as  deductible  items. — 

Law.  Section  360.  In  computing  net  income  there  shall  be  allowed 
as  deductions :  .  .  .  . 

4.  Losses  sustained  during  the  taxable  year  and  not  compensated 
for  by  insurance  or  otherwise,  if  incurred  in  trade  or  business. 

5.  Losses   sustained   during  the  taxable   year   and  not   compen- 
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sated  for  by  insurance  or  otherwise,  if  incurred  in  any  transaction 
entered  into  for  profit,  though  not  connected  with  the  trade  or  busi- 
ness; but  in  the  case  of  a  taxpayer  other  than  a  resident  of  the 
state,  only  as  to  such  transactions  in  real  property  or  intangible 
personal  property  having  an  actual  situs  within  the  state. 

6.  Losses  sustained  during  the  taxable  year  of  property  not  con- 
nected with  the  trade  or  business  (but,  in  the  case  of  a  taxpayer, 
other  than  a  resident,  only  of  real  property  or  tangible  personal 
property  having  an  actual  situs  within  the  state)  if  arising  from 
fires,  storms,  shipwrecks,  or  other  casualty  or  from  theft,  and  not 
compensated  for  by  insurance  or  otherwise 

The  above  section  of  the  law  closely  parallels  section  214 
(a-4,  5  and  6)  of  the  federal  statute,  the  provisions  in  the  lat- 
ter as  to  non-resident  aliens  being  made  applicable  in  the  state 
law  to  non-residents. 

Regulation.  Losses  sustained  during  the  taxable  year  and  not 
compensated  for  by  insurance  or  otherwise  are  fully  deductible  (ex- 
cept by  non-residents)  if  (a)  incurred  in  the  taxpayer's  trade  or 
business,  or  (b)  incurred  in  any  transaction  entered  into  for  profit, 
or  (c)  losses  of  property  arising  from  fires,  storms,  shipwreck  or 
other  casualty,  or  from  theft (Art.   151.) 

This  regulation  is  very  similar  to  article  141  of  Regula- 
tions 45. 

Measurement  of  property  losses. — 

Regulation.  .  .  .In  the  case  of  the  sale  of  assets  the  loss 
will  be  the  difference  between  the  cost  thereof,  less  depreciation 
sustained  since  acquisition,  or  the  fair  market  value  as  of  January  I, 
1919,  if  acquired  before  that  date,  less  depreciation  since  sustained, 

and  the   price   at   which   they   were   disposed   of They    must 

usually   be   evidenced   by   closed   and   completed   transactions 

(Art.  151.) 

The  basis  of  calculating  losses  is  cost  or  fair  market  value 
at  January  1,  1919,  if  acquired  prior  to  that  date.  Because  of 
this  valuation  as  of  January  1,  1919,  it  is  possible  that  a  loss 
may  be  incurred  although  the  asset  be  sold  for  more  than 
original  cost.  For  example,  property  bought  at  $100,000  in 
1900  might  have  been  valued  at  $150,000  on  January  1,  1919. 
If  sold  in  1920  for  $130,000,  a  loss  of  $20,000  ($150,000- 
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$130,000)  could  be  deducted,  although  there  was  a  real  profit 
of  $30,000. 

In  order  to  take  advantage  of  this  provision,  taxpayers 
should  record  January  1,  19 19,  values  on  their  books,  pref- 
erably as  memoranda. 

It  should  be  noted  that  losses  can  be  claimed  only  through 
bona  fide  sales  and  must  be  evidenced  by  closed  and  com- 
pleted transactions.  A  mere  fall  in  the  market  price  is  not 
warrant  for  claiming  a  loss. 

Losses  by  fire,  etc. — A  method  similar  to  the  above  is 
prescribed  for  the  calculation  of  losses  due  to  the  destruction 
of  property  by  fire,  flood  or  other  casualty. 

Regulation When  the  loss  is  claimed  through  the  de- 
struction of  property  by  fire,  flood  or  other  casualty,  the  amount  de- 
ductible will  be  the  difference  between  the  cost  of  the  property  or 
its  fair  market  value  as  of  January  1,  1919,  if  acquired  prior  thereto, 
and  the  salvage  value  thereof,  after  deducting  from  the  cost  (or 
value  as  of  January  1,  1919),  the  amount,  if  any,  which  has  been  or 
should  have  been  set  aside  and  deducted  in  the  current  year  and 
previous  years  from  gross  income  on  account  of  depreciation  and 
which  has  not  been  paid  out  in  making  good  the  depreciation  sus- 
tained. But  the  loss  should  be  reduced  by  the  amount  of  any  insur- 
ance or  other  compensation  received (Art.  151.) 

Losses  on  sales  of  securities. — As  will  be  seen  from  the 
above  regulation  loss  on  the  actual  sale  of  securities  is  a  de- 
duction permitted  by  the  law,  but  there  must  be  a  closed  trans- 
action through  an  actual  sale.  Fluctuations  in  the  market  are 
disregarded  unless  the  taxpayer  is  a  dealer  in  securities.  In 
that  case  he  will  be  permitted  to  take  advantage  of  such  losses 
through  the  inventorying  of  securities  on  hand. 

Losses  due  to  scrapping  of  buildings  and  machinery. — 

Regulation.  Loss  due  to  the  voluntary  removal  or  demolition 
of  old  buildings,  the  scrapping  of  old  machinery,  equipment,  etc., 
incident  to  renewals  and  replacements  will  be  deductible  from  gross 
income  in  a  sum  representing  the  difference  between  the  cost  of 
such  property  demolished  or  scrapped   (or  its  fair  market  value  on 


DEDUCTIONS— LOSSES   AND   BAD   DEBTS  303 

January  I,  1919,  if  acquired  prior  thereto)  and  the  amount  of  a 
reasonable  allowance  for  the  depreciation  which  the  property  had 
undergone  prior  to  its  demolition  or  scrapping;  that  is  to  say,  the 
deductible  loss  is  only  so  much  of  the  original  cost  (or  value  as  of 
January  1,  1919)  of  the  property,  less  salvage,  as  would  have  re- 
mained unextinguished  had  a  reasonable  allowance  been  charged  off 

for   depreciation   during   each   year   prior   to   its   destruction 

(Art.  152.) 

The  above  regulation,  which  is  identical  with  article  142 
of  the  federal  regulations,  must  not  be  interpreted  to  mean 
that  the  measure  of  the  loss  is  the  excess  of  cost  over  salvage 
value,  plus  an  allowance  for  depreciation  which  was  "reason- 
able," although  not  that  charged  off  by  the  taxpayer  in  past 
years.  True  it  is  that  the  taxpayer  could  amend  past  returns 
and  use  the  "reasonable"  rate.  But  in  order  to  save  this  in- 
convenience it  is  permissible  to  take  the  whole  loss  (between 
cost  and  the  actual  depreciation  taken  plus  salvage)  at  the 
time  of  scrapping,  unless  such  a  procedure  would  materially 
affect  the  income  returned  in  previous  years,  when  amended 
returns  would  be  demanded  by  the  Comptroller. 

Cost  of  demolishing  old  building  on  new  site  not  deduc- 
tible as  loss. — 

Regulation.  .  .  .  When  a  taxpayer  buys  real  estate  upon 
which  is  located  a  building  which  he  proceeds  to  raze  with  a  view 
to  erecting  thereon  another  building,  it  will  be  considered  that  the 
taxpayer  has  sustained  no  deductible  loss  by  reason  of  the  demolition 
of  the  old  building,  and  no  deductible  expense  on  account  of  the  cost 
of  such  removal,  the  value  of  the  real  estate,  exclusive  of  old  im- 
provements, being  presumably  equal  to  the  purchase  price  of  the  land 
and  building  plus  the  cost  of  removing  the  useless  building.  (Art. 
152.) 

This  regulation,  identical  with  federal  article  142,  dis- 
allows the  cost  of  demolition  on  the  theory  that  it  is  a  capital 
expenditure  and  therefore  not  deductible. 

Business  losses. — In,  discussing  business  losses  in  Income 
Tax  Procedure,  1921,  the  author  classified  the  factors  deter- 
mining deductibility  as  follows : 
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i.  The  loss  must  be  an  actual  one — the  taxpayer  must  be 
"out  of  pocket." 

2.  The  loss  must  have  been  sustained  during  the  taxable 

year. 

3.  The  transaction  in  which  the  loss  occurred  must  have 

been  undertaken  for  profit. 

4.  It  must  be  a  net  loss,  any  insurance,  etc.,  being  cred- 

ited against  the  gross  loss  sustained. 

Loss  on  sale  of  individual's  residence. — 

Regulation A  loss  in  the  sale  of  an  individual's  residence 

is  not  deductible (Art.  151.) 

This  regulation,  identical  with  federal  article  141,  dis- 
allows this  type  of  loss  because  it  does  not  comply  with  the 
third  factor  mentioned  above — the  transaction  was  not  under- 
taken for  profit.  If  evidence  can  be  adduced  that  the  property 
was  purchased  for  investment  and  with  a  view  to  profit  and 
that  residence  therein  was  incidental  to  the  main  purpose,  the 
loss  on  sale  can  be  deducted. 

Even  though  a  property  originally  was  not  purchased  for 
investment,  there  is  much  to  be  said  in  favor  of  deducting  any 
loss  which  occurs  subsequently  to  the  time  when  in  fact  the 
property  became  income-producing.  If  a  residence  was  pur- 
chased in  191 5  and  was  occupied  by  the  owner  until  19 17  when 
it  was  rented  to  a  tenant  for  ten  years,  surely  on  January  1, 
19 1 9,  the  property  was  just  as  much  an  investment  as  stocks 
or  bonds.  If  sold  in  1920  for  less  than  the  January  1,  1919, 
value,  the  loss  was  an  allowable  deduction. 

The  situation  should  be  the  .same  when  the  change  from  a 
residence  to  an  investment  took  place  after  1919.  It  might  be 
said  that  the  act  of  renting  a  residence  was  a  conversion  to  an 
investment  or  business  use  and  was  the  equivalent  of  a  trans- 
action entered  into  for  profit.  Any%  loss  actually  sustained 
thereafter  should  be  allowed.  The  basis  of  the  deduction 
would  be  the  value  of  the  property  at  the  date  it  became  an 
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income-producing  property,  i.e.,  a  transaction  entered  into  for 
profit. 

Losses  of  the  nature  of  personal  expenses  not  deductible. — 
Examples  of  such  losses  are  given  in  the  following  answers: 

Rulings.     If   a  man  operates   for  his   own   convenience  a   fish 

hatchery  may  he  deduct  the  loss  on  account  of  such  operations?     * 

No.     This  is  analogous  to  the  case  of  a  taxpayer  maintaining 

a   farm   or   a   ranch    for   other   than   business   purposes,   and  any 

amount  or  loss  on  account  of  such  operations  is  not  deductible. 

(Question  Jo,  Comptroller's  Questions  and  Answers,  1921.) 

Would  the  cost  of  settling  a  negligence  action  brought  by  the 

owner  of  a  wagon  which  was   damaged  by   an   automobile  of  the 

taxpayer  used  for  pleasure  purposes  be  deductible  to  the  car  owner? 

No.     This  is  a  personal  expense.     (Question  53,  Comptroller's 

Questions  and  Answers,  1921.) 

Losses  in  illegal  transactions  may  not  be  deducted. — 

Regulation Losses  in  illegal  transactions  are  not  de- 
ductible.    (Art.  151.) 

Although  gains  from  illegal  transactions,  in  both  state 
and  federal  regulations,  are  to  be  returned  as  taxable  income, 
losses  in  such  transactions  are  not  allowed  as  deductions.1 
The  law,2  however,  does  not  restrict  the  transactions  on  which 
losses  can  be  claimed  and  for  that  reason  this  regulation  may 
not  be  valid.  It  is  doubtful,  however,  whether  anyone  would 
contest  its  validity  in  view  of  the  penalties  which  might  result 
from  a  confession  of  illegal  acts  committed. 

When,  however,  a  transaction  is  illegal  in  New  York  but 
legal  in  foreign  countries,  such  as  Cuba  or  Monaco,  losses  aris- 
ing from  gambling  are  deductible,  because  the  taxpayer  en- 
tered into  the  transactions  for  profit.  Taxpayers  who  desire 
to  deduct  losses  sustained  at  Monte  Carlo  or  Havana  should 
be  prepared  to  substantiate  their  claims,  and,  incidentally,  be 


1See  Question  50,  Comptroller's  Questions  and  Answers,  1921 ;  see  also 
page  156. 

2Section  360,  5;  see  page  300. 
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prepared  to  show  that  all  profits,  past  and  present,  from  such 
transactions  have  been  reported. 

Losses  by  theft. — Even  if  personal  property  be  stolen,  the 
loss  is  deductible. 

Ruling.  If  a  private  automobile  purchased  in  1919  was  stolen, 
♦vhat  amount  may  the  owner  deduct  as  a  loss? 

He  may  deduct  the  purchase  price  plus  any  amounts  expended 
for  new  parts,  less  depreciation.  (Question  44,  Comptroller's 
Questions  and  Answers,  1921.) 

Deductions  for  Bad  Debts 

The  provisions  of  the  state  law  regarding  the  deductibility 
of  the  losses  arising  from  bad  debts  follow  closely  those  of  the 
federal  law,  with  the  exception  that  January  1,  1919,  is  to 
be  used  as  a  basis  of  valuation  in  the  case  of  debts  incurred 
prior  to  that  date.  The  chief  problems  of  procedure  which 
arise  have  to  do,  first,  with  a  test  by  which  the  worthlessness 
of  debts  shall  be  judged  and,  second,  with  the  manner  in 
which  the  deduction  shall  be  allowed. 

Law.  Section  360.  In  computing  net  income  there  shall  be  al- 
lowed as  deductions :  .  .  .  . 

7.  Debts  ascertained  to  be  worthless  and  charged  off  within  the 
taxable  year 1 

Only  bona  fide  debts  deductible. — If  the  original  transac- 
tion partook  more  of  the  nature  of  a  gift  than  of  a  loan,  the 
non-repayment  cannot  be  considered  as  a  loss  due  to  a  bad 
debt.  In  some  cases  this  will  be  true  of  advances  to  needy 
relatives,  when  at  the  date  of  the  advance  there  was  little 
expectation  of  repayment. 

Income  corresponding  to  bad  debts  must  have  been  re- 
ported in  tax  returns. — 

Regulation.  Worthless  debts  arising  from  unpaid  wages,  sala- 
ries, rents  and  similar  items  of  taxable  income  will  not  be  allowed  as 
a  deduction  unless  the   income   such   items   represent   has   been   in- 
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eluded  in  the  return  of  income  for  the  year  in  which  the  deduction 

as  a  bad  debt  is  sought  to  be  made  or  in  a  previous  year 

(Art.  162.) 

This  regulation,  identical  with  federal  article  152,  applies 
particularly  to  taxpayers  who  have  rendered  returns  based  on 
cash  receipts  and  payments. 

It  must  be  understood,  however,  that  it  does  not  debar  a 
taxpayer  from  claiming  a  deduction  in  case  the  account  arose 
before  January  1,  1919,  although,  of  course,  such  items  would 
not  have  been  returned  as  income.  The  amount  deductible  is 
not  necessarily  the  face  value  of  the  debt,  but  its  value  at  Janu- 
ary 1,  1919. 

Of  course  taxpayers  carrying  a  reserve  for  bad  debts  on 
their  books  will  charge  the  loss  against  such  reserve,  but  note 
must  be  made  to  deduct  the  item  in  the  tax  return. 

Valuation  of  special  types  of  bad  debts. — 

Bankruptcy  claim — extent  to  which  deductible. — 

Regulation Only  the  difference  between  the  amount  re- 
ceived in  distribution  of  the  assets  of  a  bankrupt  and  the  amount  of 
the  claim  may  be  deducted  as  a  bad  debt. 

Claims  against  decedent's  estate — extent  to  which 

deductible. 

The  difference  between  the  amount  received  by  a  creditor  of  a  de- 
cedent in  distribution  of  the  assets  of  the  decedent's  estate  and  the 
amount  of  his  claim  may  be  considered  a  worthless  debt. 

Accounts  receivable  purchased — basis  for  deduc- 
tion.— 

A  purchaser  of  accounts  receivable  which  cannot  be  collected  and 
are  consequently  charged  off  the  books  as  bad  debts  is  entitled  to 
deduct  them,  the  amount  of  deduction  to  be  based  upon  the  price 
he  paid  for  them  and  not  upon  their  face  value.     (Art.  162.) 

Notes  receivable — basis  for  deduction. — 

Regulation If   a   taxpayer   computes    his   income   upon 

the  basis   of   valuing  his  notes   or   accounts   receivable   at  their   fair 
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market  value  when  received,  which  may  be  less  than  their  face  value, 
the  amount  deductible  for  bad  debts  in  any  such  case  is  limited  to 
such  original  valuation.     (Art.  161.) 

This  regulation  is  identical  with  federal  article  151.  En- 
tering notes  at  less  than  their  face  value  is  equivalent  to  creat- 
ing a  reserve  for  bad  debts. 

Worthless  bonds — extent  to  which  deductible. — As 
a  bond  is  a  promise  to  pay  money,  any  failure  to  pay  con- 
stitutes a  bad  debt. 

Regulation.  Where  bonds  purchased  before  January  1,  1919, 
depreciated  in  value  between  the  date  of  purchase  and  that  date, 
and  were  in  a  later  year  ascertained  to  be  worthless  and  charged 
off,  the  owner  is  entitled  to  a  deduction  in  that  year  equal  to  the 
value  of  the  bonds  on  January  1,  1919.  Bonds  purchased  since 
December  31,  1918,  when  ascertained  to  be  worthless,  may  be  treated 
as  bad  debts  to  the  amount  actually  paid  for  them,  but  not  exceeding 
their  amortized  value  if  purchased  at  a  premium.  Bonds  of  an  in- 
solvent corporation  secured  only  by  a  mortgage  from  which  on  fore- 
closure nothing  is  realized  for  the  bondholders  are  regarded  as 
ascertained  to  be  worthless  not  later  than  the  year  of  the  fore- 
closure sale,  and  no  deduction   for  such  bad  debts  is  allowable  in 

computing   the   bondholder's    income    for    a    subsequent   year 

(Art.  164.) 

With  the  exception  of  the  substitution  of  January  1,  1919, 
as  a  basis  instead  of  March  1,  1913,  this  article  is  identical 
with  federal  article  154. 

The  restriction  on  the  amount  of  loss  to  be  deducted  when 
premiums  have  been  amortized  is  equitable.  The  taxpayer 
will  have  deducted  from  income  the  amortization  instalments, 
and  if  he  were  to  exclude  these  items  from  computation  the 
deduction  for  the  loss  would  be  excessive. 

Likewise  if  bonds  purchased  at  a  discount  have  been  writ- 
ten up  and  are  sold  at  less  than  book  value  the  measure  of  the 
deductible  loss  is  the  difference  between  the  book  value  and 
the  price  received  and  not  the  difference  between  cost  and  the 
amount  received,  because  the  amortization  instalments  will 
have  been  reported  as  income. 
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However,  the  mere  shrinkage  in  value  of  securities  due  to 
market  conditions  cannot  be  allowed  as  a  deduction,  except 
when  actually  realized  by  sale. 

Regulation.  A  person  possessing  securities,  such  as  stocks  and 
bonds,  cannot  deduct  from  gross  income  any  amount  claimed  as  a 
loss  on  account  of  the  shrinkage  in  value  of  such  securities  through 
fluctuation  of  the  market  or  otherwise.  The  loss  allowable  in  such 
cases  is  that  actually  suffered  when  the  securities  mature  or  are  dis- 
posed of.  In  the  case  of  individual  bankers  or  private  bankers  who 
are  subject  to  supervision  by  State  authorities,  and  who  in  obedi- 
ence to  the  orders  of  such  supervisory  officers  charge  off  as  losses, 
amounts  representing  an  alleged  shrinkage  in  the  value  of  property, 
the  amounts  so  charged  off  do  not  constitute  allowable  deductions. 
The  foregoing  applies  only  to  owners  and  investors,  and  not  to  dealers 
in  securities.  However,  if  stock  of  a  corporation  becomes  worthless, 
its  cost  or  its  fair  market  value  as  of  January  1,  1919,  if  acquired 
prior  thereto,  may  be  deducted  by  the  owner  in  the  taxable  year 
in  which  the  stock  was  ascertained  to  be  worthless  and  charged  off, 
provided  a  satisfactory  showing  of  its  worthlessness  be  made  as  in 
the  case  of  bad  debts.     (Art.  154.) 

Debts  held  prior  to  January  i,  1919 — basis  for  de- 
duction.— 

Regulation To  authorize  a  deduction  for  a  bad  debt  on 

account  of  notes  held  prior  to  January  I,  1919,  their  value  on  that 
date  must  be  established.     (Art.  164.)    . 

By  "established"  is  meant  showing  the  real  or  estimated 
collectible  value  at  January  1,  1919.  If  the  taxpayer  con- 
sidered that  the  debt  was  valueless  on  that  date,  from  the 
viewpoint  of  the  state  tax  administration  he  suffers  no  loss  if 
and  when  the  debt  is  established  as  worthless.  On  the  other 
hand,  if  he  had  reasonable  ground  for  considering  the  debt  to 
be  collectible  at  its  face  value  at  January  1,  1919,  he  can  deduct 
the  whole  debt  in  the  year  in  which  it  is  ascertained  to  be  of 
no  value. 

The  following  answers  are  of  interest : 

Rulings.  Is  it  permissible  to  deduct  as  a  bad  debt  an  amount 
represented  by  a  bank  account  in  Petrograd  ? 

No.    The  State  Income  Tax  Law  recognizes  value  as  of  Janu- 
ary  1,    1919.     The   Internal   Revenue   Bureau   has   recently  ruled 
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that  an  account  in  a  Russian  bank  was  deductible  as  a  loss  for 
the  year  1918.  Unless  this  account  has  an  actual  value  as  of 
January  1,  1919,  the  loss  in  question  was  sustained  prior  to  the 
incidence  of  the  State  income  tax,  was  without  value  on  January 
1,  1919,  and  is,  therefore,  not  deductible  in  the  State  return. 
(Question  31,  Comptroller's  Questions  and  Answers,  1921.) 

Is  it  proper  to  deduct  an  amount  by  reason  of  a  claim  existing 
against  the  German  Government  because  of  conditions  in  that  coun- 
try? 

No.  Debts  due  one  belligerent  state  by  citizens  of  another 
state,  are  not  extinguishable  by  war  and  it,  therefore,  follows  as 
a  corollary  that  debts  .due  by  a  belligerent  state  to  a  citizen  of 
another  state,  cannot  be  considered  as  valueless.  (Question  65, 
Comptroller's  Questions  and  Answers,  1921.) 

Debts  must  be  ascertained  to  be  worthless. — 

Regulation.  An  account  merely  written  down  or  a  debt  recog- 
nized as  worthless  prior  to  the  beginning  of  the  taxable  year  is  not 
deductible.  Where  all  the  surrounding  and  attendant  circumstances 
indicate  that  a  debt  is  worthless  and  uncollectible  and  that  legal 
action  to  enforce  payment  would  in  all  probability  not  result  in  the 
satisfaction  of  execution  on  a  judgment,  a  showing  of  these  facts 
will  be  sufficient  evidence  of  the  worthlessness  of  the  debt  for 
the  purpose  of  deduction (Art.  161.) 

This  article  is  identical  with  federal  article  151. 

Ruling.  If  a  partnership  on  an  account  created  in  1919  writes 
off  in  1920  the  full  amount  as  a  bad  debt,  is  such  deduction  permitted 
when  the  partnership  states  that  it  is  in  hopes  of  recovering  a  part 
of  the  amount  in  the  near  future? 

No.  Until  all  legal  remedies  have  been  exhausted  and  it  is 
definitely  known  that  this  amount  is  not  recoverable,  it  cannot  be 
considered  a  bad  debt.  Even  then,  only  the  fair  market  value  of 
claim  on  January  I,  1919,  may  be  deducted.  (Question  39,  Comp- 
troller's Questions  and  Answers,  1921.) 

In  claiming  a  deduction  for  bad  debts  the  Comptroller  has 
indicated  certain  data  which  must  be  submitted  with  the  re- 
turn. 

Rulings.  ,  May  a  taxpayer  secure  a  deduction  for  bad  debts  by 
merely  stating  their  aggregate  amount? 

No.  The  Bureau  requires  the  submission  of  the  following 
facts  as  to  each  item:  (a)  Name  and  address  of  the  debtor;  (b) 
the  year  when  the  amount  was  created;   (c)   the  full  amount  of 
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the  debt;  (d)  the  amount  written  off;  (e)  why  or  how  the  tax- 
payer determined  it  to  be  bad  or  worthless.  (Question  66,  Comp- 
troller's Questions  and  Answers,  1921.) 

What  additional  information  is  required  in  the  case  of  a  deduc- 
tion sought  on  account  of  a  bad  debt  because  of  the  death  of  the 
debtor  ? 

The  following  facts  are  required: 

1.  Date  of  decedent's  death. 

2.  Amount  of  assets  and  liabilities  of  the  estate. 

3.  Have  letters  been  issued  by  any  Surrogate's  Court,  and  if  so, 
when  and  where? 

4.  Has  the  estate  been  judicially  settled?     (Question  67,  Comp- 
troller's Questions  and  Answers,  1921.) 

Bankruptcy  as  a  test. — 

Regulation.  .  .  \  .  Bankruptcy  may  or  may  not  be  an  indication 
of  the  worthlessness  of  a  debt,  and  actual  determination  of  worthless- 
ness  in  such  a  case  is  sometimes  possible  before  and  at  other  times 
only  when  a  settlement  in  bankruptcy  shall  have  been  had.  Where 
a  taxpayer  ascertained  a  debt  to  be  worthless  and  charged  it  off  in 
one  year,  the  mere  fact  that  bankruptcy  proceedings  instituted  against 
the  debtor  are  terminated  in  a  later  year  confirming  the  conclusion 
that  the  debt  is  worthless  will  not  authorize  shifting  the  deduction 
to  such  later  year.  In  the  case  of  debts  existing  prior  to  January  I, 
1919,  only  their  value  on  that  date  may  be  deducted  upon  subse- 
quently ascertaining  them  to  be  worthless (Art.   161.) 

This  article  is  identical  with  federal  article  151.  The 
author  hopes  that  the.  Comptroller  will  follow  the  procedure 
outlined  by  the  regulation  and  not  incur  the  charge  of  "shift- 
ing," which  can  rightly  be  laid  at  the  door  of  the  Treasury 
for  its  interpretation  of  the  regulation. 

Foreclosure  sale  on  a  mortgage. — 

Regulation.  Where  under  foreclosure  a  mortgagee  buys  in  the 
mortgaged  property  and  credits  the  indebtedness  with  the  purchase 
price,  the  difference  between  the  purchase  price  and  the  indebtedness, 
will  not  be  allowable  as  a  deduction  for  a  bad  debt,  for  the  property 
which  was  security  for  the  debt  stands  in  the  place  of  the  debt..  The 
determination  of  loss  in  such  a  situation  is  deferred  until  the  property 
is  disposed  of,  except  where  a  purchase  money  mortgage  is  fore- 
closed by  the  vendor  of  the  property.  Only  where  a  purchaser  for 
less  than  the  debt  is  another  than  the  mortgagee  may  the  difference 
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between  the  debt  and  the  net  proceeds  from  the  sale  be  deducted 
as  a  bad  debt.     (Art.  163.) 

When  the  owner  of  a  real  estate  mortgage  is  unable  to 
collect  principal  and  interest  and  decides  that  it  is  necessary 
to  foreclose  in  order  to  protect  his  investment,  and  at  fore- 
closure sale  buys  in  the  property  as  the  highest  bidder,  it 
is  difficult  to  understand  why  it  is  not  a  closed  transaction. 
Usually  property  depreciates  in  value  before  foreclosure  takes 
place.  If  the  owner  could  not  claim  credit  for  the  loss  arising 
from  the  foreclosure  sale,  it  is  probable  that  years  would  elapse 
before  the  actual  loss  could  be  shown  in  any  other  way. 

The  law3  provides  that  "when  property  is  exchanged  for 
other  property  the  property  received  in  exchange  shall  for 
the  purpose  of  determining  gain  or  loss  be  treated  as  the 
equivalent  of  cash  to  the  amount  of  its  fair  market  value,  if 
any."  Therefore  when  a  mortgagee  receives,  in  place  of  the 
mortgage,  real  property,  the  latter  should  be  valued  and  the 
gain  or  loss,  if  any,  returned. 

Compositions  and  compromises. — When  considering  the 
question  of  compromises  and  similar  settlements,  the  reader 
may  be  interested  in  the  quotation  from  the  bulletin  of  the 
National  Association  of  Credit  Men,  which  appears  on  page 
830  of  Income  Tax  Procedure,  1921. 

Recoveries. — In  some  cases  debts  presumably  "definitely 
ascertained  to  be  worthless"  have  unexpectedly  proved  to  be 
collectible  in  whole  or  in  part.  The  following  regulation 
provides  for  the  taxation  of  such  collections. 

Regulation Bad  debts  or  accounts  charged  off  because 

of  the  fact  that  they  were  determined  to  be  worthless,  which  are 
subsequently  recovered,  whether  or  not  by  suit,  constitute  income  for 
the  year  in  which  recovered,  regardless  of  the  date  when  the  amounts 
were  charged  off (Art.  44.) 


"Section  354,  page  186. 
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An  exception  to  this  rule  would  arise  if  a  collection  were 
made  of  a  debt  charged  off  prior  to  January  1,  19 19,  which  as 
of  that  date  could  be  considered  good.  In  such  a  case  it  would 
not  be  taxable  as  income  when  subsequently  collected. 

Loss  of  endorser  or  guarantor — when  determined. — Upon 
the  failure  of  the  maker  of  a  note  to  take  it  up  at  maturity,  the 
endorser  may  have  to  pay,  and  thereupon  a  debt  due  to  the 
endorser  arises:  Strictly  speaking,  it  may  not  be  "ascertained 
to  be  worthless"  immediately,  but  everyone  knows  that  ordi- 
narily the  chances  are  at  least  99  to  1  that  it  will  be  a  bad 
debt  and  usually  it  takes  very  little  time  to  reach  this  con- 
clusion. After  allowing  a  reasonable  time  in  which  to  ascer- 
tain why  the  maker  does  not  make  good,  the  endorser  should 
charge  it  off  as  a  bad  debt,  taking  credit  for  it  in  his  return. 

The  right  to  deduct  the  bad  debt  is  governed  by  the  regu- 
lations cited.  There  is  no  requirement  that  the  obligation  to 
pay  a  note  as  endorser  or  guarantor  shall  have  arisen  from 
business  or  trade,  so  the  restrictions  of  past  years  as  to 
loses  would  not  apply  in  any  case. 

Charging  off  bad  debts. — The  law4  refers  to  "bad  debts 
....  charged  off  within  the  taxable  year."  This  phrase- 
ology would  seem  to  indicate  that  actual  book  entries  must  be 
made  in  order  that  the  deduction  may  be  claimed.  Such  a 
requirement  cannot  be  considered  essential  in  the  case  of  a 
taxpayer  who  does  not  keep  formal  books,  but  it  is  reasonable 
if  books  are  kept. 

"Within  the  taxable  year"  refers  to  the  year  for  which  the 
return  is  made.  It  should  be  construed  in  an  accounting  sense 
— that  is,  if  books  of  account  are  closed  December  31  and  an 
entry  written  in  the  books  during  January  is  dated  December 
31,  the  entry  is  deemed  to  have  been  made  within  the  year 
ended  December  31. 


'Section  360,  7 ;  see  page  306. 
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Reserves  for  bad  debts. — There  has  been  no  specific  ruling 
or  regulation  regarding  the  deductibility  of  the  amount  set  up 
during  the  taxable  year  as  a  reserve  for  bad  debts.  As  in  the 
federal  regulation,  the  state  law  fixes  "ascertained  to  be  worth- 
less" as  the  criterion,  and  it  is  possible  that,  following  federal 
practice,  reserve  additions  will  be  disallowed. 

The  author  has  expressed  his  view  that  the  returns  (under 
the  federal  law)  will  not  reflect  good  accounting  practice  until 
the  deduction  of  bad  debt  reserves  is  permitted,  and  the  reader 
is  referred  to  Income  Tax  Procedure,  1921,  page  833,  for 
further  discussion. 


CHAPTER  XV 

DEDUCTIONS    FOR   DEPRECIATION,    DEPLETION 
AND  OBSOLESCENCE 

Fortunately  for  taxpayers,  the  requirements  of  the  state 
law  relative  to  depreciation,  depletion  and  obsolescence  are 
based  on  the  1918  federal  law  and  are  therefore  simple  and 
in  the  main  equitable.  The  provisions  of  preceding  federal 
laws  were  complicated  and  inequitable.  The  underlying  prin- 
ciple is  that  the  capital  of  the  taxpayer  invested  in  depreciable 
property  must  be  returned  to  him  free  from  tax  before  any 
income  shall  be  deemed  to  have  accrued.  If  property  was 
acquired  before  January  1,  1919,  the  fair  market  value  at  that 
date  is  the  basis  for  depreciation  and  depletion  charges.  If 
acquired  since  January  1,  1919,  the  basis  is  cost. 

Summary  of  Differences  Between  State  and  Federal 
Procedure 

Depreciation  and  depletion  for  state  purposes  are  com- 
puted on  the  fair  market  value  of  the  property  at  January  1, 
1919,  if  acquired  prior  thereto.  The  corresponding  date  in 
the  federal  law  is  March  1,  191 3. 

The  time  of  acquisition  of  the  property  is  important,  e.g. : 

1.  If  acquired  after  December  31,  19 18,  for  both  federal 
and  state  purposes  the  computation  must  be  based  on  cost. 

2.  If  acquired  before  January  1,  1919,  but  after  February 
28,  19 1 3,  for  federal  tax  the  computation  must  be  based  on 
cost ;  for  state  tax  the  computation  must  be  based  on  value  at 
January  1,  1919. 

3.  If  acquired  before  March  1,  1913,  for  federal  tax  the 
computation  must  be  based  on  value  at  March  1,  1913;  for 
state  tax  the  computation  must  be  based  on  value  at  January 
i,  1919. 
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Depreciation 

Law.  Section  360.  In  computing  net  income  there  shall  be 
allowed  as  deductions :  .  .  .  . 

8.  A  reasonable  allowance  for  the  exhaustion,  wear  and  tear  of 
property  used  in  the  trade  or  business,  including  a  reasonable  allow- 
ance for  obsolescence 

This  section  of  the  law  is  identical  with  federal  section 
214  (a-8).  It  is  unnecessary  to  discuss  the  propriety  of  allow- 
ing for  depreciation,  because  the  necessity  for  the  deduction  is 
now  admitted  by  all  who  have  intelligently  considered  the  sub- 
ject. As  the  periodical  allowance  is.  and  always  will  be  an 
estimate,  opinions  differ  as  to  methods  and  rates. 

General  provisions. — The  regulation  which  follows  sets 
forth  the  conditions  which  must  be  met  in  order  to  obtain  the 
deduction  for  depreciation. 

Regulation.  A  reasonable  allowance  for  the  exhaustion,  wear 
and  tear  and  obsolescence  of  property  used  in  the  trade  or  business 
may  be  deducted  from  gross  income.  For  convenience  such  an  allow- 
ance will  usually  be  referred  to  as  covering  depreciation,  excluding 
from  the  term  any  idea  of  a  mere  reduction  in  market  value  not  re- 
sulting from  exhaustion,  wear  and' tear  or  obsolescence.  The  proper 
allowance  for  such  depreciation  of  any  property  used  in  the  trade  or 
business  is  that  amount  which  should  be  set  aside  for  the  taxable  year 
in  accordance  with  a  consistent  plan  by  which  the  aggregate  of  such 
amounts  for  the  useful  life  of  the  property  in  the  business  will  suffice, 
with  the  salvage  value,  at  the  end  of  such  useful  life  to  provide  in 
place  of  the  property  its  cost,  or  its  value  as  of  January  1,  1919,  if 
acquired  by  the  taxpayer  before  that  date.     (Art.  171.) 

It  is  proper  that  a  taxpayer  should  adopt  a  consistent  plan 
for  depreciation  and  that  he  should  adhere  to  it  until  changed 
conditions  require  an  alteration.  In  the  latter  circumstances 
it  is  correct  to  change  the  percentage,  but  a  taxpayer  must  be 
prepared  to  justify  the  basis  on  which  the  readjusted  per- 
centage is  calculated. 

Property  which  may  be  depreciated. — 

Regulation.  The  necessity  for  a  depreciation  allowance  arises 
from  the  fact  that  certain  property  used  in  the  business  gradually 
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approaches  a  point  where  its  usefulness  is  exhausted.  The  allow- 
ance should  be  confined  to  property  of  this  nature.  In  the  case  of 
tangible  property,  it  applies  to  that  which  is  subject  to  wear  and 
tear,  to  decay  or  decline  from  natural  causes,  to  exhaustion,  and 
to  obsolescence  due  to  the  normal  progress  of  the  art  or  to  becoming 
inadequate  to  the  growing  needs  of  the  business.  It  does  not  apply 
■  to  inventories  or  to  stock  in  trade ;  nor  to  land  apart  from  the  im- 
provements or  physical  development  added  to  it.  It  does  not  apply 
to  bodies  of  minerals  which  through  the  process  of  removal  suffer 
depletion,  other  provision  for  this  being  made  in  the  statute 

Property    depreciated   must   not   be   for   personal   use. — 

The  deduction  of  an  allowance  for  depreciation  is  limited  to  property 
used  in  the  taxpayer's  trade  or  business.  No  such  allowance  may 
be  made  in  respect  of  automobiles  or  other  vehicles  used  chiefly  for 
pleasure,  a  building  used  by  the  taxpayer  solely  as  his  residence, 
nor  in  respect  of  furniture  or  furnishings  therein,  personal  effects, 
or  clothing;  but  properties  and  costumes  used  exclusively  in  a  busi- 
ness, such  as  a  theatrical  business,  may  be  the  subject  of  a  depre- 
ciation allowance.     (Art.  172.) 

The  regulations  expressly  permit  depreciation  on  all  farm 
buildings  "other  than  a  dwelling  occupied  by  the  owner."1 

Depreciation  of  residence. — When  a  residence  is  used  part 
of  the  year  by  the  owner  and  is  rented  for  part  of  the  year, 
depreciation  will  be  an  allowable  deduction  for  the  period  of 
the  year  when  used  for  income-producing  purposes.  The 
depreciation  is  not  necessarily  based  on  the  proportion  of  time 
during  which  the  property  is  rented,  as  the  actual  depreciation 
during  such  time  may  be  greater  than  during  the  time  of  occu- 
pancy by  the  owner.  If  the  taxpayer  owns  a  summer  cot- 
tage and  rents  it  for  three  months  during  the  summer  and 
occupies  it  personally  during  one  month,  it  may  be  that  the 
entire  annual  depreciation  should  be  deducted,  as  the  facts 
would  indicate  that  the  property  as  a  whole  is  held  for  in- 
come-producing purposes  and  the  occupancy  by  the  owner 
for  a  short  period  is  merely  incidental.  The  test,  however, 
would  be  the  actual  circumstances  in  each  case. 


"Article  181 ;  see  Chapter  XIX. 
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Regulation No  such  allowance  may  be  made  in  respect 

of  ...  .  building  used  by  the  taxpayer  solely  as  his  residence,  nor 
in  respect  of  furniture  or  furnishings  therein,  personal  effects,  or 
clothing;  ....  (Art.  172.) 

Replacements  and  renewals  must  not  be  twice  deducted. — 
The  upkeep  of  property  ranges  by  imperceptible  gradations 
from  the  most  insignificant  repairs  to  the  replacement  of  the 
largest  and  most  costly  units.  The  law,  of  course,  intends 
that  all  such  expenditures  shall  be  deducted,  but  the  necessity 
arises  of  distinguishing  between  those  which  shall  be  deducted 
annually  as  expenses  and  those  for  which  provision  shall  be 
made  through  cumulative  depreciation  allowances.  In  making 
this  distinction,  care  must  be  taken  to  avoid  the  double  deduc- 
tion of  expenses.  The  problem  is  complicated  by  the  fact  that 
minor  repairs  are  made  upon  the  most  expensive  machines. 
While  theoretically  it  may  be  conceivable  that  depreciation 
rates  might  under  some  conditions  be  so  delicately  adjusted 
as  to  provide  completely  and  perfectly  for  the  entire  upkeep  of 
a  machine  or  other  piece  of  property,  as  a  practical  matter  it  is 
so  difficult  as  to  be  impossible.  The  accountant's  solution  is 
to  draw  a  somewhat  arbitrary  line  between  the  small  incidental 
items  of  repair,  replacement  and  maintenance  and  the  heavy 
items  of  renewal  and  replacement,  charging  the  first  group  to 
expense  and  the  second  to  depreciation  reserves.  The  depre- 
ciation rates  are  calculated  with  this  assumption  in  mind  and 
consequently  depreciation  reserves  should  be  kept  free  from 
charges  except  those  for  unquestioned  renewals  or  replace- 
ments of  major  parts.  The  regulations  satisfactorily  cover 
this  point  in  the  following  statement. 

Regulations Property  kept  in  repair  may,  nevertheless, 

be  the  subject  of  a  depreciation  allowance (Art.  172.) 

The  cost  of  incidental  repairs  which  neither  materially  add  to  the 
value  of  the  property  nor  appreciably  prolong  it6  life,  but  keep  it  in 
an  ordinarily  efficient  operating  condition,  may  be  deducted  as  expense, 
provided  the  plant  or  property  account  is  not  increased  by  the  amount 
of  such  expenditures.  Repairs  in  the-  nature  of  replacements,  to  the 
extent  that  they  arrest  deterioration  and  appreciably  prolong  the  life 
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of  the  property,  should  be  charged  against  the  depreciation  reserve. 
(Art.  113.) 

For  a  full  discussion  of  the  distinction  between  repairs 
and  depreciation,  see  Income  Tax  Procedure,  192 1,  page  845 
et  seq. 

Certain  repairs  are  properly  capital  expenditures. 
— Although  it  is  an  accepted  rule  that  repairs  and  all  other 
expenses  of  maintenance  should  be  charged  against  profit  and 
loss,  an  exception  to  this  rule  is  found  in  cases  in  which 
partly  worn-out  or  run-down  plants  are  purchased  with  the 
intention  on  the  part  of  the  new  owners  to  rehabilitate  them 
so  that  they  can  be  operated  efficiently.  It  can  be  assumed 
that  the  purchase  price  takes  the  poor  condition  of  the  plant 
into  consideration,  and  in  that  case  the  entire  cost  of  repairs 
and  renewals  may  properly  be  capitalized. 

Regulation.  Amounts  paid  for  increasing  the  capital  value  or 
for  restoring  the  depreciated  value  of  property  are  not  deductible 
from  gross  income (Art.  125.) 

Depreciation  of  intangible  property. — 

Regulation.  Intangibles,  the  use  of  which  in  the  trade  or  busi- 
ness is  definitely  limited  in  duration,  may  be  the  subject  of  a  depre- 
ciation allowance.  Examples  are  patents  and  copyrights,  licenses 
and  franchises.  Intangibles,  the  use  of  which  in  the  business  or  trade 
is  not  so  limited,  will  not  usually  be  a  proper  subject  of  such  an  allow- 
ance. If,  however,  an  intangible  asset  acquired  through  capital  outlay  is 
known  from  experience  to  be  of  value  in  the  business  for  only  a 
limited  period,  the  length  of  which  can  be  estimated  from  experience 
with  reasonable  certainty,  such  intangible  asset  may  be  the  subject 
of  a  depreciation  allowance,  provided  the  facts  are  fully  shown  in 
the  return  or  prior  thereto  to  the  satisfaction  of  the  Comptroller. 
No  depreciation  is  allowable  with  respect  to  good  will,  secret  formulae 
or  processes,  trade  names,  trademarks  or  trade  brands.     (Art.  173.) 

Depreciation  of  patent  or  copyright. — 

Regulation.  In  computing  a  depreciation  allowance  in  the  case 
of  a  patent  or  copyright,  the  capital  sum  to  be  replaced  is  the  cost 
(not  already  deducted  as  current  expense)  of  the  patent  or  copyright 
or  its  fair  market  value  as  of  January  1,  1919,  if  acquired  prior  thereto. 
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The  allowance  should  be  computed  by  an  apportionment  of  the  cost 
of  the  patent  or  copyright  or  of  its  fair  market  value  as  of  January 
i,  1919,  over  the  life  of  the  patent  or  copyright  since  its  grant,  or 
since  its  acquisition  by  the  taxpayer,  or  since  December  31,  1918,  as 
the  case  may  be.  If  the  patent  or  copyright  was  acquired  from  the 
government,  its  cost  consists  of  the  various  government  fees,  cost  of 
drawings,  experimental  models,  attorney's  fees,  etc.,  actually  paid. 
Depreciation  of  a  patent  can  be  taken  on  the  basis  of  the  fair  market 
value  as  of  January  1,  1919,  only  when  affirmative  and  satisfactory 
evidence  of  such  value  is  offered.  Such  evidence  should  whenever 
practicable  be  submitted  with  the  return.  If  the  patent  becomes  ob- 
solete prior  to  its  expiration  such  proportion  of  the  amount  on  which 
its  depreciation  may  be  based  as  the  number  of  years  of  its  remaining 
life  bears  to  the  whole  number  of  years  intervening  between  the  date 
when  it  was  acquired  and  the  date  when  it  legally  expires  may  be 
deducted,  if  permission  so  to  do  is  specifically  secured  from  the  Comp- 
troller. Owing  to  the  difficulty  of  allocating  to  a  particular  year  the 
obsolescence  of  a  patent,  such  permission  will  be  granted  only  if  affirm- 
ative and  satisfactory  evidence  that  the  obsolescence  occurred  in  the 
year  for  which  the  return  is  made  is  submitted  to  the  Comptroller. 
The  fact  that  depreciation  has  not  been  taken  in  prior  years  does 
not  entitle  the  taxpayer  to  deduct  in  any  taxable  year  a  greater 
amount  for  depreciation  than  would  otherwise  be  allowable.  (Art. 
177- ) 

Depreciation  of  drawings  and  models. — 

Regulation.  A  taxpayer  who  has  incurred  expenses  in  his  bus- 
iness for  designs,  drawings,  patterns,  models,  or  work  of  an  experi- 
mental nature  calculated  to  result  in  improvement  of  his  facilities 
or  his  product,  may  at  his  option  deduct  such  expenses  from  gross 
income  for  the  taxable  year  in  which  they  are  incurred  or  treat  such 
articles  as  a  capital  asset  to  the  extent  of  the  amount  so  expended. 
In  the  latter  case,  if  the  period  of  usefulness  of  any  such  asset  may 
be  estimated  from  experience  with  reasonable  accuracy,  it  may  be 
the  subject  of  depreciation  allowances  spread  over  such  estimated 
period  of  usefulness.  The  facts  must  be  fully  shown  in  the  return 
or  prior  thereto  to  the  satisfaction  of  the  Comptroller.  Except  for 
such  depreciation  allowances  no  deduction  shall  be  made  by  the  tax- 
payer against  any  sum  so  set  up  as  an  asset  except  on  the  sale  or  other 
disposition  of  such  assets  at  a  loss  or  on  proof  of  a  total  loss  thereof. 
(Art.  178.) 

Depreciation  must  be  entered  on  the  books  of  the  taxpayer. 

— The  state  regulation  in  regard  to  record  of  depreciation  is 
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specific  and  requires  that  the  amount  claimed  as  depreciation 
be  charged  off  on  the  books  of  the  taxpayer,  if  such  are  kept, 
or  that  a  record  of  such  deductions  be  maintained, «if  books  are 
not  kept  by  the  taxpayer.  In  this  respect  the  state  regulation 
is  more  definite  than  the  corresponding  federal  article  169. 

Regulation.  If  regular  books  of  account  are  kept,  a  deprecia- 
tion allowance,  in  order  to  constitute  an  allowable  deduction  from 
gross  income,  should  be  regularly  charged  off  thereon.  The  partic- 
ular manner  in  which  it  shall  be  charged  off  is  not  material,  except 
that  the  amount  measuring  a  reasonable  allowance  for  depreciation 
must  be  either  deducted  directly  from  the  book  value  of  the  assets 
or  preferably  credited  to  a  depreciation  reserve  account,  which  must 
be  reflected  in  the  annual  balance  sheet.  If  regular  books  of  account 
are  not  kept  by  the  taxpayer  a  permanent  record  must  be  kept  of  the 
facts  on  which  the  claim  for  depreciation  is  based.  The  allowance 
should  be  computed  and  charged  off  with  express  reference  to  specific 
items,  units  or  groups  of  property,  each  item  or  unit  being  considered 
separately  or  specifically  included  in  a  group  with  others  to  which 
the  same  factors  apply.  The  taxpayer  should  keep  such  records  as 
to  each  item  or  unit  of  depreciable  property  as  will  permit  the  ready 
verification  of  the  factors  used  in  computing  the  allowance  for  each 
year  for  each  item,  unit  or  group.     (Art.  179.) 

A  regulation2  makes  specific  provision  for  an  alteration 
in  the  rate  of  depreciation  in  case  the  life  of  the  property  has 
been  underestimated,  but  provides  that  it  shall  be  done,  not 
by  reconstructing  the  entire  depreciation  history  of  the  prop- 
erty with  readjustments  of  the  returns  for  previous  years,  but 
by  distributing  the  remaining  portion  of  the  value  not  covered 
by  depreciatibn  over  the  estimated  remaining  life  of  the  prop- 
erty. It  would  seem  that  the  converse  of  this  would  also 
apply,  viz.,  if  the  life  of  the  property  was  overestimated,  the 
rate  of  depreciation  should  be  increased  during  the  remaining 
years  of  its  life  sufficiently  to  cover  the  loss. 

Depreciation  should  be  based  on  cost  or  value  January 

1,  1919.— 

Regulation.  The  capital  sum  to  be  replaced  by  depreciation  al- 
lowances is  the  cost  of  the  property  in  respect  of  which  the  allowance 


2  Article  176;  page  323. 
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is  made,  except  that  in  the  case  of  property  acquired  by  the  taxpayer 
prior  to  January  I,  1919,  the  capital  sum  to  be  replaced  is  the  fair 
market  value  of  the  property  as  of  that  date.  In  the  absence  of  proof 
to  the  contrary,  it  will  be  assumed  that  such  value  as  of  January  I, 
1919,  is  the  cost  of  the  property  less  depreciation  up  to  that  date. 
To  this  sum  should  be  added  from  time  to  time  the  cost  of  improve- 
ments, additions  and  betterments,  the  cost  of  which  is  not  deducted 
as  an  expense  in  the  taxpayer's  return,  and  from  it  should  be  de- 
ducted from  time  to  time  the  amount  of  any  definite  loss  or  damage 
sustained  by  the  property  through  casualty,  as  distinguished  from 
the  gradual  exhaustion  of  its  utility  which  is  the  basis  of  the  depre- 
ciation allowance.  In  the  case  of  the  acquisition  after  December 
31,  1918,  of  a  combination  of  depreciable  and  nondepreciable  property 
for  a  lump  price,  as  for  example,  land  and  buildings,  the  capital 
sum  to  be  replaced  is  limited  to  that  part  of  the  lump  price  which 
represents  the  value  of  the  depreciable  property  at  the  time  of  such 
acquisition.     (Art.  174.) 

This  regulation  is  identical  with  article  164  of  federal 
Regulations  45. 

January  1,  19 19,  is  the  basic  date  for  the  value  on  which 
depreciation  may  be  calculated.  The  ordinary  accounting  prac- 
tice is  to  take  original  cost,  determine  a  liberal  depreciation 
rate  and,  when  the  reserve  equals  the  cost,  discontinue  de- 
preciation. 

As  an  example  of  the  effect  of  this  regulation,  assume  that 
a  taxpayer  owned  a  plant  which  cost  $100,000  in  1900  and 
that  prior  to  January  1,  1919,  he  had  charged  off  $90,000  as 
depreciation.  Ordinarily  only  $10,000  could  be  charged  off 
subsequent  to  January  1,  1919,  but  if  evidence  can  be  adduced 
that  the  depreciation  allowance  prior  to  January  1,  1919,  was 
excessive  and  that  the  fair  value  of  the  plant  at  that  date  was 
$80,000,  the  depreciation  charged  off  subsequent  to  January 
1,  1919,  must  be  based  on  the  remaining  life  of  the  plant,  using 
$80,000  as  the  basis. 

'  In  regard  to  the  last  sentence  of  this  regulation,  it  may  be 
said  that  good  accounting  practice  requires  that  lump  sum 
purchases  be  segregated  on  the  books  of  account.  It  is  better 
to  open  too  many  accounts  than  too  few,  because  experience 
demonstrates  the  fact  that  depreciation  is  more  easily  ascer- 
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tained  by  the  use  of  a  number  of  ledger  accounts  than  when 
undivided  property  or  plant  accounts  are  kept. 

When  it  is  impossible  definitely  to  allocate  the  cost,  it 
should  be  prorated  on  some  equitable  basis  or  by  a  new  ap- 
praisal made  as  of  date  of  acquisition. 

Modification  of  method  of  computing  depreciation. — 

Regulation.  If  it  develops  that  the  useful  life  of  the  property 
has  been  underestimated,  the  plan  of  computing  depreciation  should  be 
modified  and  the  balance  of  the  cost  of  the  property,  or  its  fair 
market  value  as  of  January  1,  1919,  not  already  provided  for  through 
a  depreciation  reserve  or  deducted  from  book  value,  should  be  spread 
over  the  estimated  remaining  life  of  the  property.  No  modification  of 
the  method  should  be  made  on  account  of  fluctuations  in  the  market 
value  of  the  property  from  time  to  time,  such  as,  on  the  one  hand, 
loss  in  rental  value  of  buildings  due  to  deterioration  of  the  neighbor- 
hood, or,  on  the  other  hand,  appreciation  due  to  increased  demand. 
The  conditions  affecting  such  market  value  should  be  taken  into 
consideration  only  so  far  as  they  affect  the  estimate  of  the  useful  life 
of  the  property.     (Art.  176.) 

Amended  returns  may  be  necessary. — It  may  be  necessary 
to  prepare  amended  returns  from  19 19  to  the  time  when  the 
adjustments  are  made.  If  the  amount  involved  is  substantial 
there  is  no  other  way  of  correcting  the  former  erroneous 
practice. 

The  regulations  are  fair  and  reasonable  in  that  taxpayers 
are  required  to  make  each  year's  returns  include  accrued  de- 
preciation for  only  one  year.  The  adjustment  of  accounts 
will  work  out  to  the  advantage  of  the  government  and  the 
disadvantage  of  the  taxpayer  if  the  depreciation  allowance 
is  decreased  during  a  period  of  high  taxes,  and  vice  versa. 

When  amended  returns  are  made,  depreciation  should  be 
computed  on  the  value  at  January  1,  1919,  instead  of  cost 
which  was  formerly  used. 

Depreciation  in  cases  of  permanent  discontinuance. — 

Regulation.  If  the  use  of  any  property  in  the  business  is  per- 
manently discontinued,  although  no  sale  or  other  disposition  of  the 
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property  has  taken  place,  a  determination  of  any  gain  or  loss  may 
be  made;  but  any  deduction  in  respect  of  any  loss  thereon  must  be 
disclosed  in  the  taxpayer's  return  for  the  year  in  which  the.  deter- 
mination is  made  and  a  full  statement  of  the  facts  and  the  basis 
upon  which  the  computation  is  calculated  must  be  attached  to  the 
return.  Upon  a  sale  or  other  disposition  of  the  property,  the  con- 
sideration received  shall  be  compared  with  the  amount  of  the  es- 
timated salvage  value  used  in  computing  the  gain  or  loss  as  above 
provided,  and  the  amount  of  the  difference  shall  be  treated  as  a  gain 
or  loss,  as  the  case  may  be,  of  the  year  in  which  the  sale  or  other 
disposition  was  made.     (Art.  180.) 

Reserves  for  depreciation. — The  regulations3  state  that 
"the  amount  measuring  a  reasonable  allowance  for  deprecia- 
tion must  be  either  deducted  directly  from  the  book  value  of 
the  assets  or  preferably  credited  to  a  depreciation  reserve  ac- 
count, which  must  be  reflected  in  the  annual  balance  sheet." 

Regulation.  A  reserve  set  up  out  of  gross  income  by  a  corpora- 
tion and  maintained  for  the  purpose  of  making  good  any  loss  of 
capital  assets  on  account  of  depletion  or  depreciation  is  not  a  part  of 
its  surplus  out  of  which  ordinary  dividends  may  be  paid.  A  dis- 
tribution made  from  such  a  reserve  will  be  considered  a  liquidating 
dividend  and  will  constitute  taxable  income  to  a  stockholder  only  to 
the  extent  that  the  amount  so  received  is  in  excess  of  the  cost  or 
fair  market  value  as  of  January  i,  1919,  of  his  shares  of  stock. 
No  distribution,  however,  will  be  deemed  to  have  been  made  from 
such  a  reserve  except  to  the  extent  that  the  amount  paid  exceeds 
the  surplus  and  undivided  profits  of  the  corporation (Art.  66.) 

Rates  of  depreciation. — The  law  provides  that  a  "reason- 
able allowance"  for  depreciation  shall  be  deducted,  but  wisely 
refrains  from  fixing  rates. 

Regulation.  The  capital  sum  to  be  replaced  should  be  charged 
off  over  the  useful  life  of  the  property  either  in  equal  annual  install- 
ments or  in  accordance  with  any  other  recognized  trade  practice, 
such  as  an  apportionment  of  the  capital  sum  over  units  of  produc- 
tion. Whatever  plan  or  method  of  apportionment  is  adopted  must  be 
reasonable  and  should  be  described  in  the  return.4     (Art.  175.) 


"Art.  179,  page  321. 

'For  an  account  of  the  various  methods  which  can  be  used  in  the  de- 
termination of  depreciation,  see  Income  Tax  Procedure,  1921,  page  857. 
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The  Comptroller  has  issued  the  following  ruling  giving 
possible  rates  on  certain  types  of  buildings. 

Ruling.  Answering  your  inquiry  of  January  3,  you  are  advised 
that  as  the  rate  at  -which  depreciation  may  be  claimed  is  dependent 
in  a  greater  or  lesser  extent  upon  local  conditions,  the  use  to  which 
the  property  is  put,  and  its  probable  life  under  normal  conditions,  no 
satisfactory  rates  at  which  it  may  be  claimed  can  be  made. 

It  has  been  estimated  that  the  average  usable  life  of  a  frame 
building  is  twenty-five  years,  a  brick  building  thirty-five  years, 
and  a  stone,  steel  or  concrete  building  fifty  to  one  hundred  years. 
Having  determined  the  probable  life  of  the  building,  the  taxpayer 
should  in  order  to  compute  the  amount  which  may  be  claimed  as 
a  deduction,  divide  its  cost  to  him  (or  value  on  January  I,  1919, 
if  acquired  prior  thereto)  by  the  number  of  years  it  will  be  usable 
in  the  business  in  which  employed,  and  the  result  thus  obtained 
will  be  the  amount  which  may  be  claimed  each  year  as  a  deduction. 

As  stated  above,  a  commonly  used  rate  of  depreciation  on  a 
frame  building  is  four  per  cent,  on  a  brick  building,  three  per  cent, 
and  on  a  stone,  steel  or  concrete  building  one  to  two  per  cent. 
(Official  ruling,  dated  January  9,  1920.) 

It  should  be  borne  in  mind  that  the  conditions  outlined  in 
the  first  paragraph  of  the  ruling  are  really  those  which  deter- 
mine the  allowance  in  each  case. 

Depreciation  a  local  issue. — The  taxpayer  must  take  local 
conditions  into  account  in  considering  rates  of  depreciation. 
In  one  locality  boilers  may  depreciate  7^  per  cent  annually; 
in  another  the  rate  may  be  1 5  per  cent ;  and  the  variation  may 
be  entirely  legitimate.  It  is  not  merely  a  question  of  the  qual- 
ity of  the  boilers.  No  engineer  or  boiler  manufacturer  could 
give  an  intelligent  estimate  unless  he  knew  the  use  to  which 
the  boiler  would  be  subjected,  the  climate,  the  water,  the  class 
of  labor,  the  probabilities  of  shut-downs,  etc.  A  similar  situ- 
ation exists  in  the  case  of  almost  all  other  classes  of  property 
which  depreciate  by  wear  and  tear.  Therefore,  wherever  rates 
of  depreciation  are  mentioned  in  this  chapter,  they  must  be 
taken  as  suggestions  only  and  be  treated  as  rough  approxi- 
mations of  what  depreciation  may  be  expected  under  normal 
conditions. 
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Depreciation  rate  affected  by  "overtime"  or  "overload." — 

When  machinery  is  run  "overtime"  there  is  little  opportunity 
properly  to  repair  and  maintain  the  machines.  Moreover,  a 
two-shift  system  means  divided  responsibility,  and  with  divided 
responsibility  the  machinery  is  sure  to  suffer.  New  workmen 
and  those  on  night  duty  often  are  not  so  efficient  as  the  regular 
staff  and  there  is  a  consequent  ill  effect  upon  the  machines. 

Special  depreciation  of  excessive  costs. — The  author  has 
discussed  at  some  length  in  Income  Tax  Procedure,  1921,° 
the  question  of  permitting  an  allowance  to  be  made  at  an 
unusually  high  rate  for  plants  erected  during  a  period  of  high 
prices;  and  the  reader  who  has  been  affected  by  such  condi- 
tions is  referred  thereto. 

Depreciation  rates  and  practice. — The  author  has  collected 
various  rulings  and  other  data  regarding  depreciation  rates 
as  applied  to  certain  industries  and  types  of  depreciable  prop- 
erty. This  information,  which  appears  in  Income  Tax  Pro- 
cedure, 1 92 1,6  was  prepared  with  the  federal  law  and  regula- 
tions primarily  in  view,  but  its  general  applicability  to  the 
state  law  will  -be  recognized  by  reference  thereto. 

Depletion 

The  exhaustion  of  minerals,  oils,  timber,  etc.,  by  mining, 
flow  or  production  of  any  kind  must  be  reflected  annually  in 
the  accounts  of  the  owner  in  order  accurately  to  determine  the 
profits  for  the  taxable  year.  It  may  be  that  the  entire  pro- 
duction yields  a  net  revenue  sufficient  only  to  make  proper  pro- 
vision for  the  return  of  the  capital  invested.  In  such  case 
there  should  be  nothing  to  pay  under  an  income  tax  law. 

Law.  Section  360.  In  computing  net  income  there  shall  be  al- 
lowed as  deductions :  .  .  .  . 

9.  In  the  case  of  mines,  oil  and  gas  wells,  other  natural  deposits 
and  timber,  a  reasonable  allowance  for  depletion  and  for  depreciation 


"Page  862  et  seq. 
'Ibid. 
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of  improvements,  according  to  the  peculiar  conditions  in  each  case, 
based  upon  cost,  including  cost  of  development  not  otherwise  de- 
ducted; provided,  that  in  the  case  of  such  properties  acquired  prior 
to  January  first,  nineteen  hundred  and  nineteen,  the  fair  market  value 
of  the  property  (or  the  taxpayer's  interest  therein)  on  that  date  shall 
be  taken  in  lieu  of  cost  up  to  that  date ;  provided,  further,  that  in  the 
case  of  mines,  oil  and  gas  wells,  discovered  by  the  taxpayer  on  or  after 
January  first,  nineteen  hundred  and  nineteen,  and  not  acquired  as 
the  result  of  a  purchase  of  a  proven  tract  or  lease,  where  the  fair 
market  value  of  the  property  is  materially  disproportionate  to  the 
cost,  the  depletion  allowance  shall  be  based  upon  the  fair  market  value 
of  the  property  at  the  date  of  the  discovery  or.  within  thirty  days 
thereafter;  such  reasonable  allowance  in  all  the  above  cases  to  be 
made  under  rules  and  regulations  to  be  prescribed  by  the  comptroller. 
In  the  case  of  leases  the  deductions  allowed  by  this  paragraph 
shall  be  equitably  apportioned  between  the  lessor  and  lessee.  .  .  .  •. 

Theory  of  depletion. — As  with  depreciation,  the  theory 
which  properly  determines  the  distinction  between  capital  and 
income  in  dealing  with  depletion  of  natural  resources  is  that 
provision  must  be  made  for  the  return  of  the  original  capital  or 
cost  (or  value  January  1,  1919)  before  there  can  be  any  in- 
come. This  involves  a  periodical  charge,  against  the  gross 
earnings  realized  from  the  product,  of  such  amounts  as  will  in 
the  aggregate  equal  the  original  outlay  by  the  time  the  prop- 
erty shall  have  been  exhausted.  Since  obviously  no  engineer 
can  determine  within  one  ton  or  one  barrel  the  total  contents  of 
a  mine  or  well,  a  prudent  owner  will  base  his  calculation  upon 
a  scale  of  exhaustion  somewhat  more  rapid  than  is  required  by 
the  maximum  estimate  of  the  total  mineral  content.  As  soon 
as  the  reserve  for  depletion  equals  the  capital  investment,  no 
further  charges  can  be  made,  no  matter  how  much  more 
product  may  be  recovered.  The  excess  is  all  income  and 
must  be  so  returned. 

The  language  of  the  law  is  broad  enough  to  permit  the  full 
deduction  demanded  by  the  theory  of  depletion. 

Federal  principles  and  rules  to  govern. — 

Regulation.  Until  specific  regulations  on  the  subject  of  deple- 
tion are  issued  and  promulgated  by  the  State  Comptroller,  deductions 
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for  depletion  will  be  allowed  in  accordance  with  the  principles  and 
rules  adopted  by  the  Commissioner  of  Internal  Revenue  in  regulations 
45,  except  that  the  fair  market  value  as  of  January  I,  1919,  is 
the  basis  for  claims  of  depletion  with  respect  to  property  acquired 
prior  to  that  date,  and  except  also  that  claims  for  depletion  based 
upon  discovery  must  relate  to  discoveries  by  the  taxpayer  on  or  after 
January  1,  1919.     (Art.  190.) 

For  a  full  discussion  of  this  subject  the  reader  is  referred 
to  Income  Tax  Procedure,  1921,  Chapter  XXXI. 

Obsolescence 

Ordinary  obsolescence  is  usually  merged  with  depreciation, 
and  as  such  has  heen  discussed  in  the  foregoing  pages.  The 
allowance  for  extraordinary  obsolescence,  however,  is  governed 
by  the  following  regulation,  which  is  identical  with  the  federal 
article  143. 

Regulation.  When  through  some  change  in  business  conditions 
the  usefulness  in  the  business  of  some  or  all  of  the  capital  assets  is 
suddenly  terminated,  so  that  the  taxpayer  discontinues  the  business 
or  discards  such  assets  permanently  from  use  in  the  business,  he 
may  claim  as  a  loss  for  the  year  in  which  he  takes  such  action  the 
difference  between  the  cost  or  the  fair  market  value  as  of  January 
I,  1919,  of  any  asset  so  discarded  (less  any  depreciation  allowances) 
and  its  salvage  value  remaining.  This  exception  to  the  rule  requiring 
a  sale  or  other  disposition  of  property  in  order  to  establish  a  loss 
requires  proof  of  some  unforeseen  cause  by  reason  of  which  the 
property  must  be  prematurely  discarded,  as,  for  example,  where 
machinery  or  other  property  must  be  replaced  by  a  new  invention,  or 
where  an  increase  in  the  cost  of  or  other  change  in  the  manufacture 
of  any  product  makes  it  necessary  to  abandon  such  manufacture,  to 
which  special  machinery  is  exclusively  devoted,  or  where  new  legis- 
lation directly  or  indirectly  makes  the  continued  profitable  use  of 
the  property  impossible.  This  exception  does  not  extend  to  a  case 
where  the  useful  life  of  property  terminates  solely  as  a  result  of  those 
gradual  processes  for  which  depreciation  allowances  are  authorized. 
It  does  not  apply  to  inventories  or  to  other  than  capital  assets. 
The  exception  applies  to  buildings  only  when  they  are  permanently 
abandoned  or  permanently  devoted  to  a  radically  different  use, 
and  to  machinery  only  when  its  use  as  such  is  permanently  aban- 
doned. Any  loss  to  be  deductible  under  this  exception  must  be 
charged  off  on  the  books  and  fully  explained  in  returns  of  income. 
(Art.  153.)  / 
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Extraordinary  obsolescence  due  to  prohibition. — As  stated 
above  (article  153)  an  exception  to  the  rule  "requiring  a  sale 
or  other  disposition  of  property  in  order  to  establish  a  loss" 
is  made  "where  new  legislation  directly  or  indirectly  makes 
the  continued  profitable  use  of  the  property  impossible." 

A  concrete  illustration  of  loss  occasioned  by  new  legis- 
lation is  that  arising  from  state  and  national  prohibition.  On 
this  point  the  following  ruling  is  of  interest : 

Ruling.  Receipt  is  acknowledged  of  your  letter  of  March  27, 
in  which  you  ask  whether  under  the  provisions  of  the  New  York 
State  Income  Tax  Law  a  reasonable  value  of  intangible  assets  as 
good  will  in  the  liquor  business  will  be  allowed  as  a  deduction. 

The  loss,  if  any,  would  be  the  value  of  such  intangible  assets 
as  of  January  1,  1919.  A  careful  consideration  of  the  conditions 
prevailing  on  January  1,  1919  leads  me  to  conclude  that  such  intan- 
gible assets  had  no  value  on  that  date. 

During  1918,  further  manufacture  of  liquor  was  prohibited  for 
the  period  of  the  war,  thereby  putting  an  end  to  the  business  of 
distilleries  and  manufacturers,  and  restricting  the  business  to  sales  by 
dealers  of  stock  then  on  hand. 

The  Federal  constitution  amendment  had  passed  Congress  and 
had  been  ratified  by  so  large  a  number  of  States  as  to  indicate  quite 
clearly  that  complete  ratification  was  certain  within  a  very  short 
time.  It  was  therefore  evident  to  all  persons  interested  in  the 
liquor  business  on  January  I,  1919  that  the  trafficing  in  liquor  would 
in  all  probability  cease  within  a  very  short  time.  As  the  value 
of  good  will,  trade  marks  and  trade  brands  is  the  capitalization 
of  the  probability  of  the  earnings  from  such  trade  brands,  trade 
marks  and  good  will  in  excess  of  the  earnings  from  the  sale  of 
liquors  without  these  factors,  it  is  evident  that  no  value  attached 
to  these  assets  on  January  1,  1919,  in  view  of  the  condition  of 
prohibition  legislation  at  that  time.  It  is  very  evident  that  owing 
to  this  extraordinary  condition,  the  purchaser  of  a  liquor  business 
on  January  1,  1919  would  have  given  no  consideration  to  the  value 
of  such  intangible  assets  as  good  will,  trade  marks  and  trade  brands. 

If,  however,  it  can  be  shown  by  satisfactory  proof  that  these 
intangible  assets  did  have  a  value  on  January  1,  1919,  I  should 
allow  it  as  a  proper  deduction. 

If  any  of  your  clients  were  delayed  in  making  their  returns 
awaiting  the  receipt  of  the  information  contained  herein,  an  exten- 
sion of  time  will  be  granted  upon  request.  (Official  ruling,  dated 
April  2,  1920.) 


CHAPTER  XVI 

INCOME  FROM  PARTNERSHIPS 

The  state  law,1  like  the  federal  law,2  ignores  the  partner- 
ship as  an  independent  entity  and  taxes  the  partners  indi- 
vidually on  their  distributive  shares  of  the  income  earned  by 
the  partnership,  whether  distributed  or  not. 

Summary  of  Differences  Between  State  and  Federal 
Procedure 

Limited  partnerships  of  all  kinds  are  treated  as  partner- 
ships by  the  state.  Under  federal  practice  limited  partner- 
ships, if  the  shares  are  transferable  or  the  liability  is  limited, 
are  treated  as  corporations.     (See  page  332.) 

The  state  treats  as  partnerships  all  organizations  or  asso- 
ciations not  taxable  under  article  9-a  of  the  tax  law  (the  cor- 
poration franchise  tax),  even  though  the  federal  law  may 
treat  them  as  corporations.     (See  page  332.) 

Personal  service  corporations,  which  under  the  federal 
law  are  classed  as  partnerships,  under  the  state  law)  are  classed 
as  corporations  and  do  not  have  to  file  returns  and  the  stock- 
holders do  not  report  their  distributive  shares.  However,  re- 
turns are  required  under  the  franchise  tax  law.     (See  page 

332-) 

If  the  partnership  has  a  non-resident  member  and  income 
is  derived  from  property  owned  or  business  carried  on  within 
and  without  the  state,  an  apportionment  of  income  must  be 
made  on  a  special  form  to  be  filed  with  the  partnership  re- 
turns.    (See  Chapter  XVIII.) 

Partnerships  are  not  required  to  file  returns  when  all  the 
partners  are  non-residents,3  and  credits  for  income  taxes  paid 


'Section  364. 

"Federal  law,  section  218  (a). 

8See  Chapter  XVIII,  "Non-Residents." 
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to  other  states,  which  are  allowed  as  deductions  to  non-resi- 
dents, are  sufficient  to  offset  the  New  York  taxes.  (See 
Chapter  XVIII.) 

Under  the  federal  law  the  members  of  a  partnership  may 
take  credit  in  their  individual  returns  for  their  proportionate 
shares  of  foreign  income  taxes  paid  by  the  partnership.  The 
state  permits  such  a  credit  only  to  non-residents  when  the 
income  so  taxed  arises  from  sources  within  the  state  of  New 
York.     (See  Chapter  XVIII.) 

The  state  requires  that  each  distribution  to  partners  be 
deemed  a  ratable  distribution  of  both  taxable  and  non-taxable 
income.  The  federal  rulings  do  not  contain  such  a  provision. 
(See  page  335.) 

Types  of  Partnerships 

What  constitutes  a  partnership? — Certain  questions  have 
arisen  as  to  whether  or  not  particular  types  of  business  rela- 
tionship constitute  partnerships  under  the  law.  The  follow- 
ing rulings  are  of  interest  in  this  connection. 

Joint  ownership  of  real  estate. — 

Ruling.  May  two  joint  owners  of  real  property  file  a  partner- 
ship return  on  Form  204  covering  their  income  from  this  source? 

Yes,  or  they  may  elect  to  file  individual  returns  showing  their 
proportionate  income  from  such  property.4  (Question  95,  Comp- 
troller's Questions  and  Answers,  1921.) 

Individual  doing  business  under  firm  name. — 

Ruling.  Is  an  individual  doing  business  under  a  firm  name 
required  to  file  a  partnership  return? 

No,  if  he  is  the  sole  proprietor,  the  inclusion  of  his  income 
from  this  source  on  his  individual  return  will  satisfy  the  require- 
ments of  the  law.  (Question  96,  Comptroller's  Questions  and  An- 
swers, 1921.) 


*The  federal  ruling  on  this  subject  is  that: 

"Joint  investment  in  and  ownership  of  real  and  personal  property 
not  used  in  the  operation  of  any  trade  or  business  and  not  covered  by 
any  partnership  agreement  does  not  constitute  a  partnership." 
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Farming  in  shares. — 

Ruling.  Is  it  required  that  two  persons  conducting  a  farm  on 
shares  shall  make  a  partnership  return  of  such  business? 

If  one  of  the  parties  is  the  owner  of  the  farm  and  receives 
as  rent,  a  share  of  the  crops  after  the  deduction  of  certain  expenses, 
the  elements  of  a  partnership  are  not  present  and  no  partnership 
return  is  required.  If,  however,  one  party  furnished  money,  or 
seed,  or  both,  and  the  other  furnishes  labor,  and  both  agree  to 
share  in  the  profits  and  losses,  a  partnership  exists  and  a  partner- 
ship return  is  required.  (Question  122,  Comptroller's  Questions 
and  Answers,  1921.) 

Limited  partnerships. — The  state  regulation  makes  no  dis- 
tinction between  limited  partnerships  and  general  partnerships 
such  as  is  made  in  the  federal  ruling.5 

Regulation.  All  limited  partnerships,  whether  of  the  type  au- 
thorized by  the  statutes  of  New  York  and  Illinois  or  of  Pennsyl- 
vania and  Michigan  and  most  other  states,  are  partnerships  and  not 
corporations  within  the  meaning  of  the  statute.     (Art.  227.) 

Associations  as  partnerships. — The  state  regulation  classes 
all  associations  and  organizations  not  subject  to  the  New 
York  corporation  franchise  tax  (article  9-a  of  the  tax  law) 
as  partnerships,  although  for  federal  purposes  such  associa- 
tions may  be  considered  corporations. 

Regulation.  An  organization,  the  partnership  interests  in  which 
are  not  transferable  without  the  consent  of  the  members,  is  a  part- 
nership and  not  an  association.  Any  so-called  association  or  organ- 
ization not  taxable  under  article  9-a  of  the  Tax  Law  and  not 
exempted  under  such  article,  will  be  regarded  as  a  partnership 
within  the  meaning  of  the  Income  Tax  Law.  The  members  of 
such  partnerships  will  be  required  to  include  in  their  returns  their 
share  of  the  profits  of  such  partnerships,  whether  distributed  or 
undistributed.  Such  partnerships  will  be  required  to  file  returns 
in" the  same  manner  as  all  other  partnerships.     (Art.  228.) 

Personal    service    corporations   not    treated    as    p^tner- 

ships. —  *l  ~ 

Ruling.     Answering  your  inquiry  of  November   17th,  you  are 


^Income  Tax  Procedure,  1921,  page  627. 
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advised  that  the  personal  income  tax  law  of  New  York  State  does 
not  impose  a  tax  on  corporations  and  so  far  as  the  administration  of 
the  law  is  concerned,  it  does  not  distinguish  between  personal  service 
corporations  and  other  corporations. 

The  distributive  income  of  personal  service  corporations  is  not 
taxable  as  partnership  income  in  the  manner  outlined  in  the  Federal 
Law.  The  administration  of  the  corporation  tax  law  is  vested  in 
the  State  Tax  Commission  and  you  are  referred  to  that  commission 
for  specific  information  relative  to  such  law.  (Official  ruling,  dated 
November  18,  1919.) 

Stockholders  should  report  only  the  amount  of  dividends 
received  from  the  corporation  during  the  year,  with  any  salary 
that  may  have  been  drawn. 

Net  Income  of  Partners — How  Determined 

The  general  provisions  of  the  state  law  governing  the  tax- 
ation of  partnerships  are  identical  with  those  of  the  federal 
law.6 

Law.  Section  364.  Individuals  carrying  on  business  in  part- 
nerships shall  be  liable  for  income  tax  only  in  their  individual 
capacity.  There  shall  be  included  in  computing  the  net  income  of 
each  partner  his  distributive  share,  whether  distributed  or  not,  of  the 
net  income  of  the  partnership  for  the  taxable  year,  or,  if  his  net 
income  for  such  taxable  year  is  computed  upon  the  basis  of  a  period 
different  from  that  upon  the  basis  of  which  the  net  income  of  the 
partnership  is  computed,  then  his  distributive  share  of  the  net  income 
of  the  partnership  for '  any  accounting  period  of  the  partnership 
ending  within  the  fiscal  or  calendar  year  upon  the  basis  of  which  the 
partner's  net  income  is  computed 

This  section  of  the  law  has  been  elaborated,  as  in  the  case 
of  the  federal  rulings,  by  the  following: 

Regulation Amounts  earned  and  distributed  to  a  partner 

by  a  partnership  after  the  end  of  its  taxable  year  and  before  the 
end  of  his  corresponding  taxable  year  should  be  accounted  for  both 
by  the  partnership  and  by  the  partners  in  their  returns  for  their 
next  succeeding  taxable  years.     (Art.  229.) 

The  partnership  return  is  simply  an  information  return 
which  shows :    ( 1 )  the  various  items  of  income  and  deduction, 


"Federal  law,  section  218  (a). 
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taxable  and  non-taxable  income,  allowable  and  non-allowable 
deductions;  (2)  the  distributive  shares «of  the  partners;  (3) 
when  apportionment  is  necessary,7  the  portion  of  taxable  in- 
come allocated  to  the  state  of  New  York. 

"Net  income  of  a  partnership"  defined. — The  state  law  pro- 
vides for  computation  of  net  income  of  a  partnership  on  the 
same  basis  as  that  for  an  individual  and  follows  the  federal 
law.8 

Law.      Section   364 The   net   income   of   the   partnership 

shall  be  computed  in  the  same  manner  and  on  the  same  basis  as  pro- 
vided in  computing  the  net  income  of  individuals  except  that  the  de- 
duction provided  in  subdivision  ten  of  section  three  hundred  and  sixty 
shall  not  be  allowed  and  the  personal  exemptions  provided  for  in 
section  three  hundred  and  sixty-two  shall  be  allowed  only  to  the 
individual  partners. 

Charitable  contributions. — The  foregoing  simply 
means  that  if  a  partnership's  income,  after  deducting  $500  of 
contributions,  was  $20,000,  and  there  were  two  partners  shar- 
ing profits  equally,  each  would  report  as  income  from  the 
partnership  one-half  of  $20,500,  or  $10,250,  and  then  claim 
as  a  deduction  for  contributions  one-half  of  $500,  or  $250, 
assuming  of  course  that  his  contributions  made  individually, 
with  the  $250  mentioned,  did  not  exceed  15  per  cent  of  his 
net  income  from  all  sources  before  deducting  contributions. 

Regulation.  In  computing  the  net  income  of  partnerships,  char- 
itable contributions  may  not  be  deducted.  Each  partner  may,  how- 
ever, take  as  a  deduction  on  his  personal  return  his  proportionate 
share  of  the  charitable  contributions  made  by  the  partnership,  subject 
to  the  limitations  contained  in  article  201.9     (Art.  233.) 

Credits  for  certain  dividends  and  interest. — It  is  not 
necessary  under  the  state  law,  as  it  is  under  federal  practice,10 
to  ascertain  the  amount  of  dividends  and  Liberty  bond  in- 
terest, so  as  to  allow  each  partner  to  credit  his  proportionate 


'See  Chapter  XVIII. 
'Federal  law,  section  218  (d). 
"See  page  278. 
"Federal  law,  section  218  (a). 
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share  for  the  purpose  of  the  federal  normal  tax;  but  it  is 
necessary  to  know  the  amount  of  interest  on  obligations  of 
the  United  States,  as  such  interest,  while  only  partly  exempt 
under  the  federal  law,  is  totally  exempt  under  the  state  law.11 
The  instructions,  on  form  20412  repeat  the  words  found  in 
article  226.13 

Every  distribution  or  credit  shall  be  deemed  to  be  a  ratable  dis- 
tribution of  income  of  each  kind  (taxable  and  non-taxable)  received 
during  the  year. 

Credit  for  foreign  income  and  profits  taxes. — Under 
the  federal  law14  an  individual  partner  is  permitted  to  credit 
a  proportionate  share  of  any  foreign  income  and  profits  taxes 
paid  by  the  partnership  against  the  amount  of  his  individual 
income  taxes.  There  is  no  similar  provision  in  the  state  law 
as  far  as  residents  are  concerned.  (As  to  non-residents,  see 
Chapter  XVIII.)  Such  taxes  may  not  be  deducted  in  com- 
puting net  income.15 

Deduction  for  partnership  losses. — Partnership  losses 
are  deductible  in  the  returns  of  the  individual  partners.16 

If  the  distributive  share  on  the  firm's  books  is  a  net  profit, 
but  the  total  of  exempt  income17  is  greater  than  the  net  profit, 
the  difference  is  allowable  as  a  loss  in  the  individual  partner's 
returns. 

Partners'  salaries. — So-called  salaries  paid  to  partners 
are  in  effect  a  distribution  of  anticipated  profits.  They  may, 
however,  have  been  deducted  on  the  partnership  books  in 
determining  the  annual  net  profits  distributable  at  the  end  of 
the  fiscal  year.  //  so  deducted  such  salaries  should  be  in- 
cluded as  taxable  income,  for  the  year  in  which  received,  in 


"See  page  41. 

"Instructions  E  1,  page  1  of  instructions. 

"See  page  226. 

"Federal  law,  section  222  (a). 

'"Section  360,  3 ;  page  292 

"Article  151. 

"See  Chapter  III. 
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each  partner's  individual  return,  in  addition  to  his  remaining 
share  of  the  partnership  profits  for  the  fiscal  year. 

The  accounting  period. — A  partner  is  permitted  to  report 
on  a  calendar  year  or  other  fiscal  year  basis.18  If  desired,  the 
basis  may  be  changed  from  calendar  year  to  fiscal  year,  fiscal 
year  to  calendar  year,  or  one  fiscal  year  to  another.19 

A  person  who  is  a  partner  in  one  or  more  firms  must 
report  his  share  of.  the  partnership  profits  for  twelve  months 
ended  during  his  own  fiscal  year,  whether  the  profits  were 
distributed  or  not. 

Fiscal  year  ended  in  1919.20 — 

Regulation.  If  the  fiscal  year  of  a  partnership  began  in  the 
calendar  year  1918  and  ended  in  the  calendar  year  1919,  the  tax 
for  the  calendar  year  1919  applies  to  the  amount  of  each  part- 
ner's distributive  share  of  such  net  income-  of  the  partnership  at- 
tributable to  the  calendar  year  1919.  The  amount  of  each  part- 
ner's distributive  share  of  the  net  income  of  the  partnership  for 
such  fiscal  year  attributable  to  the  calendar  year  1919  is  found  by 
determining  the  net  income  of  the  partnership  for  its  entire  fiscal 
year  in  accordance  with  the  law  and  the  distributive  share  thereof 
of  each  partner,  and  then  taking  such  proportion  of  that  distribu- 
tive share  as  the  part  of  the  fiscal  year  falling  within  the  calendar 
year  1919  bears  to  the  full  fiscal  year.     (Art.  232.) 

To  illustrate,  a  partnership  for  its  fiscal  year  ended  April 
30,  1919,  had  net  income  of  $20,000.  A  and  B,  the  partners, 
share  profits  on  the  basis  of  60  and  40  per  cent,  respectively. 
A  would  compute  his  distributive  share  for  the  entire  period, 
60  per  cent  of  $20,000,  or  $12,000,  and  report  in  his  indi- 
vidual return  for  1919  one-third  (ratio  of  number  of  months 
in  1919  to  12)  of  $12,000,  or  $4,000. 

Procedure  when  personal  and  partnership  accounts  are  on 
different  bases. — It  is  immaterial  whether  a  taxpayer  keeps 

18See  page  152. 

MSee  page  70. 

20[Former  Procedure]  The  Comptroller  required  two  returns,  one 
for  the  entire  "fiscal  year  and  the  other  from  January  1,  1919,  to  the  end 
of  the  fiscal  year.    Income  Tax  Procedure,  1920,  page  956. 
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his  personal  accounts  on  the  cash  basis  or  by  the  accrual 
method.  He  must  report  in  his  individual  return  his  dis- 
tributive share  of  the  partnership  income  for  the  partner- 
ship's accounting  period  which  ended  during  his  taxable  year. 

Returns  of  resident  partners.  — 

Law.  Section  364 Taxpayers  who  are  members  of  part- 
nerships may  be  required  by  the  comptroller  to  make  a  return  stating 
the  gross  receipts  and  net  gains  or  profits  of  the  partnership  for  any 
taxable  year 

The  state,  of  course,  has  no  jurisdiction  over  a  partner- 
ship business  entirely  without  the  statet  but  a  resident  of 
New  York,  who  is  a  member  of  such  a  partnership,  is  re- 
quired to  report  his  distributive  share  of  profits  from  the 
partnership  and  may  even  be  called  upon  to  make  a  return  of 
income  of  the  partnership. 

Regulation Resident    individuals    who    are    members    of 

partnerships  may  be  required  by  the  Comptroller  to  make  a  return 
stating-  the  gross  receipts  and  the  net  gains  or  profits  of  the  partner- 
ship for  the  taxable  year. 

A  resident  member  of  a  partnership  must  include  in  his  return 
his  distributive  share  of  the  profits  of  such  partnership  even  though 
it  do  no  business  within  the  State  of  New  York  and  derive  no 
income  from  sources  within  the  State. 

Every  distribution  (or  credit)  shall  be  deemed  to  be  a  ratable 
distribution  of  income  of  each  kind  received  during  the  year.  (Art. 
226.) 

Dissolution  or  changes  of  partnership. — 

Regulation.  When  a  partner  retires  from  a  partnership,  or  it 
is  dissolved,  he  realizes  a  gain  or  loss  measured  by  the  difference 
between  the  price  received  for  his  interest  and  the  cost  to  him  or  (if 
acquired  prior  thereto)  the  fair  market  value  as  of  January  1,  1919, 
of  his  interest  in  the  partnership,  including  in  such  cost  or  value  the 
amount  of  his  share  in  any  undistributed  partnership  net  income 
earned  since  December  31,  1918,  on  which  the  income  tax  has  been 
paid.  If,  however,  the  partnership  distributes  its  assets  in  kind 
and  not  in  cash,  the  partner  realizes  no  gain  or  loss  until  he  disposes 
of  the  property  received  on  distribution (Art.   101.) 

The  foregoing  is  identical  with  the  federal  ruling,  except- 
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ing  that  the  dates  are  March  i,  1913,  and  February  28,  1913, 
respectively. 

There  is  neither  gain  nor  loss  in  the  distribution  upon  the 
basis  of  book  values,  because  the  partners  have  already  been 
taxed  as  individuals  upon  the  partnership  gains.  When  the 
business  of  the  partnership  in  dissolution  is  continued  a  partner 
may  await  the  result  of  the  transactions  for  the  entire  taxable 
year  before  taking  up  in  his  accounts  any  gain  or  loss. 

When  a  partner  realizes  cash  or  the  equivalent  of  an 
amount  greater  or  less  than  his  capital  account  shown  by  the 
partnership  books,  the  foregoing  regulation  will  apply.  The 
item  of  goodwill,  if  not  on  the  boolcs,  should  always  be  con- 
sidered. 

Readjustment  of  partnership  interests. — Sometimes 
a  continuing  partner  purchases  a  retiring  partner's  interest 
for  less  than  the  amount  shown  by  the  capital  account  of  the 
latter.  In  such  case  the  continuing  partner  realizes  no  profit 
unless  and  until  he  converts  the  assets  into  the  equivalent  of 
cash.  In  other  words,  there  can  be  no  realized  profit  from 
a  purchase  of  partnership  interest. 


CHAPTER  XVII 

FIDUCIARIES 

The  state  law  relative  to  the  tax  liability  of  fiduciaries 
differentiates  between  resident  estates  and  trusts  and  non- 
resident estates  and  trusts.  The  taxable  status  of  fiduciaries 
corresponds  in  a  large  measure  with  the  taxable  status  of 
individuals.  In  the  main  the  federal  law  has  been  followed. 
Such  differences  as  exist  between  the  two  laws  are  noted  below. 

A  fiduciary  is  one  who  occupies  a  position  of  peculiar  con- 
fidence and  trust  toward  others.  He  is  not  merely  a  con- 
fidential agent ;  and  no  power  of  attorney  can,  of  itself,  create 
the  fiduciary  relation.  In  some  cases  a  fiduciary  has  legal 
title  to  the  property  and  those  for  whom  he  is  acting  enjoy 
the  beneficial  title,  but  this  is  not  a  universal  rule.1 

Summary  of  Differences  Between  State  and  Federal 
'  Procedure 

Under  the  state  rulings  the  classification  of  an  estate  or 
trust  as  a  resident  or  non-resident  depends  upon  the  place  of 
residence  of  the  decedent  at  time  of  death  or  the  residence  of 
the  creator  of  the  trust.  Under  federal  practice  the  place  of 
residence  of  the  fiduciary  governs.  (See  page  342.)  This  is  an 
important  distinction  because  non-resident  estates  or  trusts  are 
taxed  as  non-resident  individuals. 

The  state  permits  the  actual  fact  of  distribution  to  govern 
in  determining  whether  the  fiduciary  or  the  beneficiary  shall 
pay  the  tax  in  cases  in  which  it  is  optional  for  the  trustee  to 
distribute  income  or  to  accumulate  it.    (See  page  345.) 

The  basis  for  ascertaining  profit  or  loss  on  the  sale  of 
property  under  state  procedure  is  the  fair  market  value  at 
January  1,  1919,  if  the  decedent  died  or  the  trust  was  created 


'Exceptions  are,  among  others,  administrators  and  bankruptcy  receivers. 
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prior  to  that  date.     The  corresponding  date  for  federal  pur- 
poses is  March  i,  1913.     (See  page  353.) 

General 

Fiduciary  defined. — 

Law.     Section  350 

5.  The  word  "fiduciary"  means  a  guardian,  trustee,  executor,  ad- 
ministrator, receiver,  conservator,  or  any  person,  whether  individual 
or  corporate,  acting  in  any  fiduciary  capacity  for  any  person,  trust  or 
estate 

Regulation.  "Fiduciary"  is  a  term  which  applies  to  all  persons 
that  occupy  positions  of  peculiar  confidence  and  trust  toward  others, 
such  as  guardians,  trustees,  executors,  administrators,  receivers,  con- 
servators or  any  other  person,  whether  individual  or  corporate,  acting 
in  any  fiduciary  capacity  for  any  person,  trust  or  estate.  A  com- 
mittee of  the  property  of  an  incompetent  person  is  a  fiduciary.  (Art. 
240.) 

Fiduciary  distinguished  from  agent. — 

Regulation.  There  may  be  a  fiduciary  relationship  between  an 
agent  and  a  principal,  but  the  word  "agent"  does  not  denote  a  fidu- 
ciary. A  fiduciary  relationship  cannot  be  created  by  a  power  of  attor- 
ney. An  agent  having  entire  charge  of  property,  with  authority  to 
effect  and  execute  leases  with  tenants  entirely  on  his  own  responsi- 
bility and  without  consulting  his  principal,  merely  turning  over  the 
net  profits  from  the  property  periodically  to  his  principal  by  virtue 
of  authority  conferred  upon  him  by  a  power  of  attorney,  is  not  a 
fiduciary  within  the  meaning  of  the  statute.  In  cases  where  no  legal 
trust  has  been  created  in  the  estate  controlled  by  the  agent  and  attor- 
ney the  liability  to  make  a  return  rests  with  the  principal.     (Art.  241.) 

It  has  been  decided  that  the  Alien  Property  Custodian  is 
merely  an  agent  or  officer  of  the  government  and  is  not  a 
fiduciary  as  defined  by  the  law  and  regulations.  He  is  not 
required  to  make  returns  or  to  pay  taxes  on  the  property  in 
his  hands,  but  he  will,  of  course,  indicate  to  the  Treasury  the 
taxes  due  so  that  they  can  be  collected  before  the  property  is 
returned  to  the  alien  owner. 

Classification  of  estates  and  trusts. — 

Law.  Section  365.  1.  The  tax  imposed  by  this  article  shall  apply 
to  estates  and  trusts,  which  tax  shall  be  levied,  collected  and  paid 
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annually  upon  and  with  respect  to  the  income  of  estates  or  of  any  kind 
of  property  held  in  trust,  including: 

Income  subject  to  tax. — 

a.  Income  received  by  estates  of  deceased  persons  during  the 
period  of  administration  or  settlement  of  the  estate. 

b.  Income  accumulated  in  trust  for  the  benefit  of  unborn  or  un- 
ascertained persons  or  persons  with  contingent  interests. 

c.  Income  held  for  future  distribution  under  the  terms  of  the  will 
or  trust; 

d.  Income  which  is  to  be  distributed  to  the  beneficiaries  period- 
ically, whether  or  not  at  regular  intervals,  and  the  income  collected 
by  a  guardian  of  an  infant  to  be  held  or  distributed  as  the  court  may 
direct ;  and 

e.  Income  of  an  estate  during  the  period  of  administration  or  set- 
tlement permitted  by  subdivision  three  to  be  deducted  from  the  net 
income  upon  which  the  tax  is  to  be  paid  by  the  fiduciary 

Regulation.  For  the  purpose  of  the  income  tax,  income  of 
estates  and  trusts  may  be  divided  into  two  classes : 

First. — Income,  the  tax  upon  which  is  imposed  upon  the  estate 
or  trust  and  the  tax  paid  by  the  fiduciary,  consisting  of 

(a)  Income  received  by  estates  of  deceased  persons  during  the 
period  of  administration  or  settlement  except  as  provided  in  "f"  below; 

(b)  Income  accumulated  in  trust  for  the  benefit  of  unborn  or 
unascertained  persons  or  persons  with  contingent  interests ; 

(c)  Income  held  in  trust  for  future  distribution  under  the  terms 
of  the  will  or  trust. 

Second. — Income,  the  tax  upon  which  is  imposed  upon  and  paid 
by  the  beneficiaries,  consisting  of 

(d)  Income  which  is  to  be  distributed  to  beneficiaries  periodically 
whether  or  not  at  stated  intervals; 

(e)  Income  collected  by  the  guardian  of  an  infant  to  be  held  or 
distributed  as  the  court  may  direct; 

(f)  Income  of  the  estate  of  any  deceased  person  which  during 
the  period  of  administration  or  settlement  is  properly  paid  or  credited 
to  any  legatee,  heir  or  other  beneficiary.     (Art.  242.) 

This  article  does  not  appear  in  the  federal  regulations. 
While  it  repeats  the  classification  of  section  365  (1),  of  the 
law,  it  distinguishes  very  clearly  the  classes  of  estates  and  trusts 
on  which  tax  will  be  paid  by  the  fiduciary  and  those  for  which 
the  fiduciary  files  merely  an  information  return  and  the  tax  is 
paid  by  the  beneficiary.    The  basic  theory  underlying  the  dis- 


342  PERSONAL  INCOME  TAX 

tinction  is  that  the  income  in  classes  (a),  (b)  and  (c),  if 
retained  by  the  fiduciary  without  tax,  might  delay  payment 
of  tax  to  the  state — in  fact  until  the  beneficiary  actually  re- 
ceived his  distributive  share.  Therefore  the  state  taxes  such 
income  retained  in  the  hands  of  the  fiduciary  and  makes  the 
fiduciary  pay  the  tax  due.  The  remaining  classes,  (d),  (e) 
and  (f),  can  be  taxed  readily  in  the  hands  of  the  beneficiary. 

Resident  and  non-resident  estates  and  trusts  distin- 
guished.— 

Regulation.  For  the  purpose  of  the  income  tax  estates  and 
trusts  are  (a)  resident  estates  and  trusts  or  (b)  nonresident  estates 
and  trusts.  If  the  decedent  was  at  the  time  of  his  death  a  resident 
of  New  York  State,  his  estate  is  a  resident  estate  and  any  trust 
created  by  his  will  is  a  resident  trust.  If  the  decedent  was  at  the 
time  of  his  death  a  nonresident,  his  estate  is  a  nonresident  estate  and 
any  trust  created  by  his  will  is  a  nonresident  trust.  If  the  creator 
of  a  trust  was  at  the  time  the  trust  was  created  a  resident  of  New 
York  State,  the  trust  is  a  resident  trust.  Conversely,  if  the  creator 
of  a  trust  was  at  the  time  the  trust  was  created  a  nonresident  of 
the  State,  the  trust  is  a  nonresident  trust.  The  residence  or  situs  of 
the  fiduciary  does  not  in  any  sense  control  in  the  classification  of 
estates  and  trusts  as  resident  or  nonresident.     (Art.  243.) 

This  regulation  is  not  paralleled  by  a  federal  regulation. 
It  should  be  noted  that  the  personal  classification  of  the  fidu- 
ciary has  no  bearing  on  the  question  of  whether  the  estate  or 
trust  for  which  he  is  acting  is  to  be  classed  as  resident  or  non- 
resident. The  controlling  factor  in  the  case  is  the  residence  of 
the  decedent  at  the  time  of  his  death,  or  in  the  case  of  a  trust, 
the  residence  of  the  creator  of  the  trust  at  the  time  when  the 
trust  was  created.  Under  federal  practice  the  residence  of 
the  fiduciary  governs. 

Basis  of  taxation  of  estates  and  trusts. — 

Regulation If  such  an  estate  or  trust  is  a  resident  as 

defined  in  article  243  its  income  from  all  sources  both  within  and 
without  the  State  is  taxable.  If  the  estate  or  trust  is  a  nonresident 
as  defined  in  article  243,  only  its  income  from  sources  within  the 
State  (exclusive  of  annuities,  interest  on  bank  deposits,  interest  on 
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bonds,  notes  or  other  interest-bearing  obligations  or  dividends  from 
corporations,  except  to  the  extent  to  which  the  same  shall  be  a  part 
of  income  of  any  business,  trade,  profession  or  occupation  carried  on 
in  this  State  subject  to  taxation)  is  taxable.  In  the  case  of  an  estate 
or  trust  taxed  as  provided  in  this  article,  a  personal  exemption  of 
$1,000  is  allowed  against  income  subject  to  tax (Art.  244.) 

Duties  of  Fiduciaries 

Fiduciary  to  pay  tax. — 

Law.     Section  365 

3.  In  cases  under  paragraphs  a,  b,  and  c  of  subdivision  one,  of  this 
section,  the  tax  shall  be  imposed  upon  the  estate  or  trust  with  respect 
to  the  net  income  of  the  estate  or  trust  and  shall  be  paid  by  the  fiduci- 
ary, .... 

The,  classes  of  estates  and  trusts  mentioned  above  as  (a), 
(b)  and  (c)  are  denned  on  page  341.  For  estates  of  these 
classes  tax  returns  are  filed  on  form  200  or  201  for  resident 
estates  or  trusts  and  on  form  203  for  non-resident  estates  or 
trusts.2 

Liability  for  tax  on  estate  or  trust. — 

Regulation.  Liability  for  payment  of  the  tax  attaches  to  the 
person  of  an  executor  or  administrator  up  to  and  after  his  discharge, 
where  prior  to  distribution  and  discharge  he  had  notice  of  his  tax 
obligation  or  failed  to  exercise  due  diligence  in  determining  whether 
or  not  such  obligation  existed.  Liability  for  the  tax  also  follows  the 
estate  itself,  and  when  by  reason  of  the  distribution  of  the  estate  and 
the  discharge  of  the  executor  or  administrator  it  appears  that  collec- 
tion of  the  tax  cannot  be  made  from  the  executor  or  administrator, 
the  legatees  or  distributees  must  account  for  their  proportionate 
share  of  the  tax  due  and  unpaid.  The  same  considerations  apply  to 
other  trusts.  Where  the  tax  has  been  paid  on  the  net  income  of  an 
estate  or  trust  by  the  fiduciary,  such  income  is  free  from  tax  when 
distributed  to  the  beneficiaries.     (Art.  255.) 

This  regulation,  identical  with  federal  article  344,  shows 
how  important  it  is  for  a  fiduciary  to  make  allowance  for 
taxes  due  before  closing  an  estate.  Should  it  happen  that, 
without  any  negligence  on  the  part  of  the  fiduciary,  the  tax 
should  be  underpaid,  the  liability  would  follow  the  estate  into 


2See  further,  page  348.    For  forms  see  Appendix  A. 
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the  hands  of  the  beneficiaries,   from  whom  the   additional 
assessment  could  be  collected. 

"Period  of  administration"  defined. — 

Regulation.  The  "period  of  administration  or  settlement  of  the 
estate"  is  the  period  required  by  the  executor  or  administrator  to  per- 
form the  ordinary  duties  pertaining  to  administration,  in  particular 
the  collection  of  assets  and  the  payment  of  debts  and  legacies.  It  is 
the  time  actually  required  for  this  purpose,  whether  longer  or  shorter 
than  the  period  specified  in  the  local  statute  for  the  settlement  of 
estates.  Where  an  executor,  who  is  also  named  as  trustee,  fails  to 
obtain  his  discharge  as  executor,  the  period  of  administration  con- 
tinues up  to  the  time  when  the  duties  of  administration  are  complete 
and  he  actually  assumes  his  duties  as  trustee,  whether  pursuant  to  an 
order  of  the  court  or  not.     (Art.  253.) 

This  article  corresponds  to  federal  article  343. 
In  regard  to  the  deduction  of  expenses  during  the  period 
of  administration,  see  article  254,  page  355. 

Basis  of  taxation  to  fiduciary. — 

Regulation.  In  the  case  of  estates  or  trusts  falling  within  sub- 
divisions a,  b,  and  c  of  article  242/  the  fiduciary  is  required  to  make 
return  on  Form  200  or  201  as  prescribed  in  article  246  and  pay  the 
tax  on  the  taxable  income  of  such  estate  or  trust.  The  imposition 
of  the  tax  is  not  affected  by  the  fact  that  an  ultimate  beneficiary  may 
be  a  person  not  subject  to  tax.  Where  under  the  terms  of  the  will 
or  deed,  the  trustee  may  in  his  discretion  distribute  the  income  or 
accumulate  it,  the  amount  actually  distributed  is  taxable  to  the  bene- 
ficiary, and  the  amount  accumulated  is  taxable  to  the  fiduciary. 

....  If  such  an  estate  or  trust  is  a  resident  as  defined  in  article 
243  its  income  from  all  sources  both  within  and  without  the  State 
is  taxable.  If  the  estate  or  trust  is  a  nonresident  as  defined  in  Article 
243,  only  its  income  from  sources  within  the  State  (exclusive 
of  annuities,  interest  on  bank  deposits,  interest  on  bonds,  notes  or 
other  interest-bearing  obligations  or  dividends  from  corporations,  ex- 
cept to  the  extent  to  which  the  same  shall  be  a  part  of  income  of  any 
business,  trade,  profession  or  occupation  carried  on  in  this  State 
subject  to  taxation)  is  taxable.  In  the  case  of  an  estate  or  trust 
taxed  as  provided  in  this  article,  a  personal  exemption  of  $1,000  is 
allowed  against  income  subject  to  tax.     (Art.  244.) 


"Defined  on  page  341. 
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This  regulation  corresponds  with  federal  article  342,  but 
the  difference  is  very  vital. 

The  federal  regulation  provides : 

....  Where  under  the  terms  of  the  will  or  deed  the  trustee  may 
in  his  discretion  distribute  the  income  or  accumulate  it,  the  income 
is  taxed  to  the  trustee,  irrespective  of  the  exercise  of  his  discretion. 

But  the  state  has  wisely  permitted  the  fiduciary  to  be 
bound  by  the  actual  facts  if  this  power  is  exercised.  Thus 
the  onus  will  be  on  the  beneficiary  if  a  distribution  is  actually 
made,  but  on  the  fiduciary  if  the  income  is  retained. 

The  following  ruling  is  of  interest  as  it  bears  upon  the 
provision  that  although  the  ultimate  beneficiary,  e.g.,  a  re- 
mainderman, may  not  be  subject  to  tax,  that  fact  will  not  affect 
the  imposition  of  the  tax  on  the  estate. 

Ruling.  In  an  estate  in  which  the  will  provided  that  after  the 
death  of  certain  beneficiaries  the  residue  was  to  be  given  to  the  city 
of  Rochester  for  the  purpose  of  erecting  a  municipal  art  museum, 
the  question  has  arisen  whether  or  not  the  income  of  such  estate 
during  administration  and  settlement  is  taxable  under  the  personal 
income  tax  law? 

Yes,  the  executor  would  be  required  to  pay  a  tax  upon  the  in- 
come not  distributed  to  the  beneficiaries.  Section  365  of  the  law 
imposes  a  tax  upon  income  received  by  estates  during  the  period  of 
administration  and  settlement.  Unquestionably  it  was  the  legislative 
intent  to  impose  a  tax  upon  the  entire  income  of  estates  during  this 
period  irrespective  of  whether  or  not  a  residuary  legatee  was  to  re- 
ceive a  part  of  the  income  as  his  or  its  distributive  share  of  the 
corpus  of  the  estate.  This  is  not  an  actual  imposition  of  the  tax  upon 
the  city  of  Rochester,  the  residuary  legatee,  because  that  munici- 
pality is  not  entitled  to  the  property  until  certain  conditions  are  ful- 
filled, at  which  time  the  amount  of  the  residuary  estate  is  paid  over  to 
the  city.  Until  that  time,  his  property  is  vested  in  the  estate,  the  in- 
come of  which  is  taxable  under  the  provisions  of  section  365  of  the 
statute.    (Question  91,  Comptroller's  Questions  and  Answers,  1921.) 

It  is  very  doubtful  whether  or  not  the  foregoing  ruling 
would  hold  if  the  amounts  not  distributed  to  the  life  tenants 
did  not  in  fact  belong  to  them.  In  such  a  case  it  could  be  held 
that  all  surplus  income  was  earmarked  for  payment  to  the  city 
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of  Rochester  and  under  section  365(2)*  of  the  law  would  be 
non-taxable.5 

Returns  of  income  to  be  made  by  fiduciaries. — 

Law.     Section  365 

2.  The  fiduciary  shall  be  responsible  for  making  the  return  of  in- 
come for  the  estate  or  trust  for  which  he  acts,  whether  such  income 
be  taxable  to  the  estate  or  trust  or  to  the  beneficiaries  thereof 

Under  this  section  of  the  law  either  returns  on  which  tax 
is  to  be  paid  or  information  returns  are  required  from  the 
fiduciary. 

Law.     Section  369 

3 The  return  made  by  a  fiduciary  shall  state  specifically 

the  items  of  the  gross  income  and  the  deductions,  exemptions  and 
credits  allowed  by  this  article.  Under  such  regulations  as  the  comp- 
troller may  prescribe,  a  return  made  by  one  of6  two  or  more  joint 
fiduciaries  shall  be  a  sufficient  compliance  with  the  above  require- 
ment. The  fiduciary  shall  make  oath  that  he  has  sufficient  knowledge 
of  the  affairs  of  the  individual,  estate  or  trust  for  whom  or  which  he 
acts  to  enable  him  to  make  the  return,  and  that  the  same  is,  to  the 
best  of  his  knowledge  and  belief,  true  and  correct. 

Fiduciaries  required  to  make  returns  under  this  article  shall  be 
subject  to  all  the  provisions  of  this  article  which  apply  to  taxpayers. 

Types  of  fiduciary  returns. — 

Law.  Section  369.  Every  fiduciary  (except  receivers  appointed 
by  authority  of  law  in  possession  of  part  only  of  the  property  of  a 
taxpayer)  shall  make  under  oath  a  return  for  the  individual  or  estate 
or  trust  for  whom  he  acts,  as  follows : 

Fiduciary  acting  for  individual. — 

1.  If  he  acts  for  an  individual  whose  entire  income  from  what- 
ever source  derived  is  in  his  charge  and  the  net  income  of  such  indi- 
vidual is  one  thousand  dollars  or  over  if  single,  or  if  married  and  not 
living  with  husband  or  wife,  or  two  thousand  dollars  or  over  if  married 
and  living  with  husband  or  wife. 


'See  page  355. 

'See  Lederer  v.  Stockton,  266  Fed.  676,  quoted  in  Income  Tax  Pro- 
cedure, 1921,  page   1048. 
'Law  reads  "or." 
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Decedent's  estate  during  administration. — 

2.  If  he  acts  (a)  for  an  estate  of  a  deceased  person  during  the 
period  of  administration  or  settlement,  whether  or  not  the  income 
of  such  estate  during  such  period  of  administration  or  settlement  is 
properly  paid  or  credited  to  any  legatee,  heir  or  other  beneficiary; 

Estate  income  accumulated  in  trust. — 
(b)  for  an  estate  or  trust  the  income  of  which  is  accumulated  in  trust 
for  the  benefit  of  unborn  or  unascertained  persons,  or  persons  with 
contingent  interests; 

Estate  income  held  for  future  distribution. — 
or  (c)  for  an  estate  or  trust  the  income  of  which  is  held  for  future 
distribution  under  the  terms  of  the  will  or  trust;  and  the  net  income 
of  such  estate  or  trust  is  one  thousand  dollars  or  over.7 

Estate  income  distributed  periodically. — 

3.  If  he  acts  (a)  for  an  estate  or  trust  the  income  of  which  is  to 
be  distributed  to  the  beneficiaries  periodically; 

Guardian  of  infant  beneficiary. — 
or  (b)  as  the  guardian  of  an  infant  whose  income  is  to  be  held  or  dis- 
tributed as  the  court  may  direct;  and  any  beneficiary  of  such  estate 
or  trust  receives  or  is  entitled  to  a  distributive  share  of  the  income 
of  the  estate  or  trust  of  one  thousand  dollars  or  more.8  .... 

The  following  article  reclassifies  the  types  of  estates  men- 
tioned above  so  as  to  indicate  clearly  when  returns  on  which 
tax  is  to  be  paid  by  the  fiduciary  are  required  and  when  in- 
formation returns.alone  must  be  filed. 

Regulation.  Every  fiduciary  or  at  least  one  of  joint  fiduciaries 
(except  receivers  appointed  by  authority  of  law,  in  possession  of 
part  only  of  the  property  of  the  taxpayer)  is  required  to  make  a 
return  of  income  for  the  individual  or  trust  or  estate  for  whom  he 
acts  (either  (1)  as  a  tax  return  or  (2)  as  an  information  return) 
as  follows: 

1.  Tax  Returns — 

The  fiduciary  of  every  trust  or  estate  must  make  a  return,  on 
Form  200  or  201,  and  of  every  nonresident  trust  or  estate  on  Form 
203  for  nonresident  trusts  and  estates,  and  pay  the  tax  on  the  taxable 


'The  provision  regarding  income  over  $1,000  applies  to  2    (a),    (b) 
and  (c). 

"The  last  clause  refers  to  both  3   (a)  and  (b). 
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income  of  each  trust  or  estate  taxed  as  an  entity  having  a  net  income 
of  $1,000  or  over  during  the  taxable  year  in  the  case  of: 

(a)  Income  received  by  estates  of  deceased  persons  during  the 

period  of  administration  or  settlement. 

(b)  Income  accumulated  in  trust  for  the  benefit  of  unborn  or 

unascertained  persons,  or  persons  with  contingent  interests ; 

(c)  Income  held  for  future  distribution  under  the  terms  of  a 

will  or  trust. 

In  (a)  the  fiduciary  is  entitled  to  deduct  the  amount  of  income 
properly  paid  or  credited  to  any  beneficiary. 

The  fiduciary  of  an  estate  or  trust  is  entitled  to  the  personal  ex- 
emption of  $1,000  in  ascertaining  the  tax  liability  of  the  estate  or 
trust. 

In  the  absence  of  any  specific  allocation  of  income  under  the  will 
or  deed  of  trust,  every  distribution  shall  be  deemed  to  apply  ratably 
to  taxable  and  nontaxable  income  of  the  estate  or  trust. 

2.  Information  Returns — 

The  fiduciary  of  every  estate  or  trust  (resident  or  nonresident) 
must  make  an  information  return  on  Form  205  if  any  beneficiary 
receives  or  is  entitled  to  a  distributive  share  of  taxable  income  of 
$1,000  or  over  during  the  taxable  year  in  the  following  cases: 

(a)  Income  which  is  to  be  distributed  to  beneficiaries  period- 

ically, whether  or  not  at  stated  intervals; 

(b)  Income  collected  by  the  guardian  of  an  infant,  to  be  held 

or  distributed  as  the  court  may  direct; 

(c)  Income  of  the  estate  of  any  deceased  person,  which  during 

the  period  of  administration  or  settlement,  is  properly  paid 
or  credited  to  any  legatee,  heir  or  other  beneficiary. 

In  the  absence  of  any  specific  allocation  of  income,  under  the 
will  or  deed  of  trust,  every  distribution  shall  be  deemed  to»apply 
ratably  to  taxable  and  nontaxable  income  of  the  estate  or  trust  and 
the  beneficiary  must  be  guided  by  the  same  allocation. 

No  tax  is  to  be  paid  by  the  fiduciaries  on  these  returns  as  the  in- 
come is  taxable  to  the  beneficiaries,  but  there  shall  be  included  in 
computing  the  net  income  of  each  beneficiary  his  distributive  share, 
whether  distributed  or  not,  of  the  net  income  of  the  estate  or  trust 
for  the  taxable  year.9 

If  the  estate  or  trust  (a)  has  a  nonresident  beneficiary  and  (b) 
carries  on  business  (as  "business  carried  on"  is  defined  in  article 
415),  both  within  and  without  the  State  of  New  York,  the  fiduciary 
shall  accompany  his  return  with  a  schedule  of  apportionment  on 
Form  205a.     (Art.  246.) 


"See  also  section  365,  2,  of  the  law. 
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It  should  be  noted  that  if  an  estate  receives  and  distributes 
both  taxable  and  non-taxable  income,  the  amounts  distributed 
are  to  apply  ratably  to  the  taxable  and  non-taxable  income. 
For  an  illustration  of  such  a  distribution,  see  Appendix  A. 

A  beneficiary's  distributive  share  which  is  to  be  reported 
must  be  ascertained  in  accordance  with  the  tax  law  and  regula- 
tions. This  provision  (contained  in  article  252,  page  353) 
may  cause  the  aggregate  of  the  distributive  shares  of  an  estate 
to  exceed  the  net  income. 

When  there  is  a  non-resident  beneficiary  and,  in  the  tech- 
nical sense  under  the  law,  business  is  conducted  by  the  estate 
within  the  state  of  New  York,  the  fiduciary  is  required  to 
apportion  the  income  within  and  without  the  state  on  form 
205-A. 

Returns  where  more  than  one  trust. — 

Regulation.  In  the  case  of  two  or  more  trusts  the  income  of 
which  is  taxable  to  the  beneficiaries,  which  were  created  by  the  same 
person  and  are  in  charge  of  the  same  trustee,  the  trustee  may  at  his 
option  make  a  single  return  on  Form  205  for  all  such  trusts,  notwith- 
standing that  they  may  arise  from  different  instruments.  When,  how- 
ever, a  trustee  holds  trusts  created  by  different  persons  for  the  benefit 
of  the  same  beneficiary  he  shall  make  a  return  on  Form  205  for  each 
trust  separately.     (Art.  249.) 

Return  by  guardian  or  committee. — 

Regulation.  A  fiduciary  acting  as  the  guardian  of  a  minor  or 
as  the  committee  of  an  incompetent  person  must  make  a  return  of 
income  for  such  person,  whose  entire  income  is  in  charge  of  such 
fiduciary,  if  the  net  income  of  such  person  is  $2,000  or  over  if  living 
with  husband  or  wife,  or  $1,000  or  over  in  other  cases.  If  such 
person  is  a  resident  the  return  shall  be  made  on^Form  200  or  201, 
and  if  a  nonresident,  the  return  shall  be  made  on  Form  203.  In  such 
cases  the  fiduciary  must  pay  the  tax  as  shown  by  the  return  to  be 
due.     (Art.  248.) 

Return  by  receiver. — 

Regulation.  A  receiver  who  stands  in  the  stead  of  an  indi- 
vidual must  render  a  return  of  income  on  Form  200  or  201  and  pay 
the  tax  for  his  trust,  but  a  receiver  of  only  part  of  the  property 
of  an  individual  need  not  do  so.    A  receiver  in  charge  of  the  business 
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of  a  partnership  shall  render  a  return  on  Form  204.  A  receiver 
appointed  to  hold  and  operate  a  mortgaged  parcel  of  real  estate,  to 
whom  rents  and  profits  are  paid,  but  who  is  not  in  control  of  all  the 
property  or  business  of  the  mortgagor,  and  a  receiver  in  partition 
proceedings,  are  not  required  to  fender  returns  of  income.  In  gen- 
eral statutory  receivers  and  common  law  receivers  of  all  the  property 
or  business  of  an  individual  must  make  returns.     (Art.  250.) 

Return  of  individual's  income  in  charge  of'  fidu- 
ciary.— 

Regulation.  Every  fiduciary  must  make  a  return  of  income  for 
every  individual  whose  entire  income  is  in  charge  of  such  'fiduciary, 
if  the  net  income  of  such  individual  is  $2,000  or  over,  if  living  with 
husband  or  wife,  or  $1,000  or  over  in  other  cases.  If  such  indi- 
vidual is  a  resident,  the  return  shall  be  made  on  Form  200  or  201, 
and  if  he  is  a  nonresident,  the  return  shall  be  made  on  Form  203. 
In  such  cases,  the  fiduciary  must  pay  the  tax  shown  by  the  return 
to  be  due.    (Art.  247.) 

This  obligation  of  a  fiduciary  is  quite  distinct  from  his 
duties  to  the  estate.  It  refers  to  a  different  state  of  affairs, 
namely,  that  existing  when  a  beneficiary  has  appointed  the 
fiduciary  as  his  agent  or  attorney  in  fact  and  as  such  requires 
him  to  prepare  the  beneficiary's  tax  return.  The  fiduciary's 
liability  so  far  as  the  estate  is  concerned  ends  when  he  has 
filed  forms  200,  201,  203,  205  or  205-A,  as  may  be  required, 
and  has  paid  the  tax  when  the  estate  itself  is  taxable. 

Time  for  filing  returns  upon  death  or  termination  of 
trust. — 

Regulations.  As  soon  as  possible  after  his  appointment  and 
qualification,  without  waiting  for  the  close  of  the  taxable  year,  an 
executor  or  administrator  may  file  a  return  of  income  for  the  decedent. 
Upon  the  completion  of  the  administration  of  an  estate  and  final 
accounting  an  executor  or  administrator  shall  file  a  return  of  income 
of  the  estate  for  the  portion  of  the  taxable  year  in  which  the  admin- 
istration was  closed.  An  ancillary  administrator  need  make  no  sepa- 
rate return  if  the  domiciliary  administrator  includes  in  his  return 
the  entire  income  of  the  estate.  Similarly,  upon  the  termination  of 
any  other  trust  the  trustee  may  make  a  return  without  waiting  for  the 
close  of  the  taxable  year.  In  any  such  case  the  tax  must  be  paid 
at  the  time  the  return  is  filed.    The  payment  of  the  tax  before  the 
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end  of  the  taxable  year  in  such  circumstances  does  not  relieve  the 
taxpayer  from  liability  for  any  additional  tax  which  may  subse- 
quently be  imposed  upon  income  of  the  taxable  year.     (Art.  542.) 

....  If  an  individual  dies  during  the  taxable  year,  his  executor 
or  administrator  in  making  a  return  for  him  is  entitled  to  claim  his 
full  personal  exemption  according  to  the  status  of  the  decedent.  If 
a  husband  or  wife  so  dies  and  the  joint  personal  exemption  is  used 
by  the  executor  or  administrator  in  making  a  return  for  the  decedent, 
an  _  undiminished  personal  exemption  according  to  the  status  of  the 
survivor  during  his  (or  her)  taxable  year  subsequent  to  such  death, 
may  be  claimed  in  the  survivor's  return.     (Art.  209.) 

It  will  be  seen  that  the  executor  or  administrator  has  a 
primary  duty  to  prepare  and  file  a  tax  return  for  the  decedent 
to  cover  the  period  from  the  date  of  the  decedent's  last  return 
to  the  date  of  his  death.  This  return  will  be  prepared  either 
on  a  cash  or  an  accrual  basis  as  the  decedent  would  have  com- 
piled it,  excepting  that  the  exemption  of  $1,000  or  $2,000  is 
taken  in  full,  however  short  the  period  may  be.  Should  the 
net  income  not  exceed  $1,000,  no  return  is  necessary;  and, 
what  is  even  more  important,  the  income  does  not  have  to  be 
considered  in  a  later  return  by  the  fiduciary. 

At  the  termination  of  the  period  of  administration  a  fur- 
ther return  for  that  period  must  be  filed  by  the  fiduciary  if  the 
net  income  during  the  period  of  administration  exceeds  $1,000. 
An  exemption  of  $1,000  is  to  be  claimed,  however  short  a 
period  the  return  covers.  Credit  is  also  allowed  for  any  pay- 
ments made  to  beneficiaries  and  the  deduction  for  charitable 
contributions  is  not  limited  to  15  per  cent  as  it  is  in  the  case 
of  individuals.  Income  which  is  ordinarily  exempt  in  the 
hands  of  individuals,  such  as  proceeds  of  life  insurance,  munic- 
ipal and  other  exempt  bond  interest,  is  also  exempt  when  re- 
ceived by  an  estate.     See  also  article  253,  page  344. 

Income  Taxable  in  Hands  of  Fiduciary 

Law.     Section  365 

2 The  net  income  of  an  estate  or  trust  shall  be  computed 

in  the  same  manner  and  on  the  same  basis  as  provided  in  this  article 
for  individual  taxpayers,  .... 


352 


PERSONAL  INCOME  TAX 


Article  246  (i)10  indicates  the  kinds  of  estates  which  are 
taxable  in  the  hands  of  the  fiduciary.  The  basis  of  compu- 
tation of  net  income  on  which  the  fiduciary  has  to  pay  tax 
must  be  considered  also. 

Resident  estates  or  trusts  will  be  taxed  like  resident  indi- 
viduals (with  some  exceptions)  and  non-resident  estates  or 
trusts  like  non-resident  individuals.11 

Deductions  allowed  to  fiduciaries. — 

Regulation In  the  case  of  certain  estates  and  trusts  it 

is  recognized  that  the  estate  or  trust  cannot  be  treated  as  a  unit  for 
income  tax  purposes  and  may  represent  an  aggregate  of  distinct  in- 
terests to  all  of  which  the  fiduciaries  are  responsible;  in  such  cases 
the  procedure  stated  in  this  ruling  should  govern.  The  following 
are  recognized  as  cases  which  can  not  be  treated  as  a  unit  and  must, 
therefore,  be  governed  by  this  ruling:  (a)  When  there  is  income 
distributable  periodically  and  also,  income  which  is  to  be  accumulated 
in  trust  held  for  future  distribution,  or  added  to  the  corpus;  (b) 
when  there  is  income  distributable  periodically,  e.g.,  gains  from  sale 
of  capital  assets;  (c)  when  there  is  income  distributable  periodically 
and  deductions  (according  to  the  law  and  regulations)  which  are  not 
deductible  under  provisions  of  the  will  or  trust  from  the  distributable 
income,  e.g.,  losses  from  the  sale  of  capital  assets,  bad  debts,  deple- 
tion, depreciation  and  other  deductions  which  are  not  actual  pay- 
ments out  of  income. 

In  ascertaining  whether  an  estate  or  trust  comes  within  any  one 
of  the  cases  just  enumerated,  the  provisions  of  the  income  tax  law 
and  regulations — rather  than  the  provisions  of  the  will  or  trust — 
shall  determine  what  items  constitute  taxable  gross  income  or  allow- 
able deductions;  the  provisions  of  the  will  or  trust  shall  determine 
the  allocation  of  items  of  gross  income  or  deductions;  that  is  to 
which  of  the  different  interests  making  up  the  whole  such  items  shall 
be  charged  or  allowed.  In  cases  which  are  to  be  treated  under  this 
article,  the  items  of  gross  income  and  deduction  as  determined  by 
the  law  and  regulations  must  be  scrutinized  and  classified  in  accord- 
ance with  the  provisions  of  the  will  or  trust  into  two  classes,  one  sub- 
ject to  the  procedure  specified  in  subdivision  (3)  of  section  365,  and 
the  other  to  the  procedure  specified  in  subdivision  (4)  of  section  365. 
The  result  will  be  that  the  beneficiary  to  whom  income  is  to  be  dis- 
tributed periodically  must  include  in  computing  his  net  income  the 
amount  actually  distributable  to  him   (except  exempt  income)   even 


"See  page  347. 

"See  article  244,  page  342. 
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though  the  aggregate  of  the  distributive  shares  should  be  larger  than 
the  net  income  of  the  estate  or  trust  computed  as  a  unit.  The  amount 
distributable  to  the  beneficiary  includes  the  entire  amount  to  which 
he  is  entitled  under  the  provisions  of  the  will  or  trust  even  if  not 
paid  or  credited  to  him  during  the  taxable  year.  Any  gain,  profit, 
or  income  which  is  not  periodically  distributable,  must  be  included 
in  computing  the  net  income  of  the  estate  or  trust  so  that  the  fiduciary 
will  pay  the  tax  upon  any  excess  of  the  net  income  of  the  estate  or 
trust  computed  as  a  unit  over  the  aggregate  distributive  shares. 

Losses  and  gains  from  the  sales  by  fiduciaries  of  property- 
included  in  the  original  trust  or  estate. — 

The  profit  or  loss  from  the  sale  or  other  disposition  of  property 
included  in  the  original  trust  or  estate  is  the  difference  between  the 
sales  price  and  the  fair  market  value  of  the  property  at  the  time  of 
decedent's  death  or  at  the  date  of  the  creation  of  the  trust,  unless 
the  decedent's  death  occurred  or  the  trust  was  created  prior  to  Jan- 
uary I,  1919,  in  which  case  the  fair  market  value  upon  that  date  is 
the  basis  for  determining  loss  or  gain.  Profit  derived  from  the  sale 
or  other  disposal  of  assets  of  estates  or  trusts  even  though  consid- 
ered as  a  capital  asset  of  the  trust  or  estate,  is  taxable  income,  and 
taxable  to  the  beneficiaries,  if  paid  or  credited  to  them,  or  to  the 
estate  or  trust  as  an  entity,  if  not  so  paid  or  credited;  likewise,  losses 
from  the  sale  of  capital  assets  are  allowable  deductions  from  the 
gross  income  of  the  estate  or  trust (Art.  252.) 

This  regulation  provides  for  the  determination  of  profit 
or  loss  on  the  sale  of  property  included  in  the  original  estate. 
The  basic  value  is  that  of  January  1,  1919,  or  that  of  the  date 
of  the  decedent's  death  or  the  creation  of  the  trust,  if  this 
occurred  subsequent  to  January  1,  19 19. 

As  will  be  seen  later,12  "the  gain  and  loss  on  the  sale  of 
capital  assets  wlill  be  considered  capital  items  affecting  the 
corpus  only,"  and  the  question  of  who  pays  the  tax  on  gains 
is  determined  by  the  provision  of  the  will  or  deed  of  trust.1* 
If  the  fiduciary  is  required  to  distribute  the  profit  from  sales 
of  capital  assets,  the  tax  must  be  borne  by  the  beneficiary.  If 
such  profit  is  not  to  be  distributed  the  fiduciary  must  pay  the 
tax  from  the  capital  funds  in  his  possession. 


12See  article  252,  page  361. 

BSee  the  author's  comment,  Income  Tax  Procedure,  1921,  page  1045 
et  seq. 
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The  following  answer  does  not  seem  to  be  in  accord  with 
the  regulation  quoted  above. 

Ruling.  In  the  sale  of  an  apartment  house  a  profit  of  $10,000 
was  realized.  This  property  is  owned  by  an  estate,  the  income  of 
which  is  distributable  to  a  life  tenant  and  a  remainderman.  How 
is  this  income  taxable  to  these  respective  interests? 

By  charging  to  the  life  tenant  and  remainderman  the  propor- 
tion of  the  amount  realized  based  on  their  interests  in  the  property. 
For  instance,  if  the  life  tenant  at  time  of  realization  of  this  income 
was  45  years  of  age  his  normal  use  of  the  property  could  be  com- 
puted by  his  expectancy  of  life  as  determined  by  standard  tables 
of  mortality.  This  number  of  years  multiplied  by  the  yearly  value 
of  the  property  to  the  life  tenant  would  then  produce  an  actual 
figure  showing  his  vested  interest  in  the  property.  After  deter- 
mination of  his  share  of  the  $10,000  income  computed  on  this  basis, 
the  balance  of  the  amount  realized  from  the  sale  would  be  consid- 
ered as  income  to  the  remainderman.  (Question  87,  Comptroller's 
Questions  and  Answers,  1921.) 

The  apartment  house  is  part  of  the  corpus  of  the  estate, 
the  income  from  which  is  distributed  to  the  life  tenant  and 
either  the  corpus  or  the  income  from  the  corpus  will  be  dis- 
tributed to  the  remainderman  on  the  death  of  the  life  tenant. 
If  the  life  tenant  is  entitled  to  the  profit  on  the  sale  of  assets, 
the  tax  on  such  profit  should  be  paid  in  its  entirety  by  the  life 
tenant,  but  if  such  profit  is  not  distributable  to  the  life  tenant, 
the  fiduciary  should  pay  the  tax  from  the  corpus  of  the  estate. 
In  neither  case  would  the  remainderman  be  liable  for  the  tax. 
See  also  paragraph  (2)  of  the  ruling  quoted  on  page  345. 

Credit  allowed  when  tax  is  payable  by  the  fiduciary. — 

Law.     Section  365 

(3)  ....  In  such  cases,  the  estate  or  trust  shall  be  allowed  the 
same  exemptions  as  are  allowed  to  single  persons  under  section  three 
hundred  and  sixty-two,  and  in  such  cases  an  estate  or  trust  created 
by  a  person  not  a  resident  and  an  estate  of  a  person  not  a  resident 
shall  be  subject  to  tax  only  to  the  extent  to  which  individuals  other 
than  residents  are  liable  under  section  three  hundred  and  fifty-nine, 
subdivision  three.  .  .  . 

It  should  be  remembered  that  at  the  termination  of  the 
period  of  administration  a  return  is  to  be  made  by  the  fiduci- 
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ary,  and  that  in  this  return  an  exemption  of  $1,000  is  taken, 
however  short  the  period  of  administration.14 

Deductions  allowed  to  fiduciaries. — 

Charitable  contributions. — 

Law.     Section  365 

2 The  net  income  of  an  estate  or  trust  shall  be  computed 

in  the  same  manner  and  on  the  same  basis  as  provided  in  this  article 
for  individual  taxpayers,  except  that  there  shall  also  be  allowed  as 
a  deduction  any  part  of  the  gross  income  which  pursuant  to  the  terms 
of  the  will  or  deed  creating  the  trust,  is  during  the  taxable  year  paid 
to  or  permanently  set  aside  for  the  United  States,  any  state,  territory, 
or  any  political  subdivision  thereof,  or  the  District  of  Columbia,  or 
any  corporation  or  association  organized  and  operated  exclusively  for 
religious,  charitable,  scientific  or  educational  purposes,  or  for  the  pre- 
vention of  cruelty  to  children  or  animals,  no  part  of  the  net  earnings 
of  which  inures  to  the  benefit  of  any  private  stockholder  or  indi- 
vidual; .... 

Regulation.  The  net  income  of  an  estate  or  trust  shall  be  com- 
puted in  the  same  manner  and  on  the  same  basis  as  the  net  income 
of  an  individual,  except  that  there  shall  also  be  allowed  as  a  deduction 
from  the  gross  income  any  part  of  it  which  during  the  taxable  year 
is,  pursuant  to  the  will  or  trust  deed,  paid  to  or  permanently  set  aside 
for  the  United  States,  a  State,  a  Territory  or  any  political  subdivision 
thereof,  the  District  of  Columbia,  or  any  corporation  or  association 
organized  and  operated  exclusively  for  religious,  charitable,  scientific 
or  educational  purposes  or  for  the  prevention  of  cruelty  to  children 
or  animals,  no  part  of  the  net  earnings  of  which  inures  to  the  benefit 
of  any  private  stockholder  or  individual  ....   (Art.  251.) 

This  regulation  extends  the  right  to  deduct  contributions 
so  that  the  15  per  cent  limitation  will  not  apply  to  fiduciaries. 
Although  the  wording  is  somewhat  different,  the  principles 
are  the  same  as  those  laid  down  in  federal  article  341. 

Deduction  for  expenses. — 

Regulation.  Distinction  is  made  between  (1)  expenses  which 
are  charges  against  the  corpus  of  an  estate  or  trust  and  (2)  expenses 
which  are  incident  to  the  business  management  of  the  estate  or  trust. 
Items  falling  under  (1)  are  not  proper  deductions  in  computing  net 


"See  article  246,  page  348. 
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income,  whereas  items  which  fall  under  (2)  are  proper  deductions 
in  computing  net  income. 

In  accordance  with  the  foregoing,  executor's  commissions,  court 
costs  and  attorney's  fees  in  connection  with  the  settlement  of  an  estate 
or  the  creation  of  a  trust,  which  are  directly  chargeable  to  the  corpus 
of  the  estate  or  trust,  are  not  proper  deductions  in  determining  net  in- 
come. Likewise,  expenses  incurred  by  a  fiduciary  in  litigation  to  sus- 
tain a  will  are  not  proper  deductions  in  determining  net  income.  On 
the  other  hand,  if  the  trustees'  commissions  are  deducted  from  the  in- 
come of  the  estate  or  trust  distributable  among  the  beneficiaries,  the 
amount  of  such  commissions  should  be  entered  as  legitimate  and  nec- 
essary expenses  properly  deductible  by  the  fiduciary  for  income  tax 
purposes. 

Expenses  necessary  to  carrying  on  the  business  of  the  trust  or 
estate  by  the  fiduciary  are  deductible  in  the  same  manner  as  similar 
expenses  of  an  individual ;  likewise  interest,  taxes,  losses,  deprecia- 
tion and  depletion  are  subject  to  the  same  rules  relating  to  these  de- 
ductible items  as  apply  to  individuals.     (Art.  254.) 

This  article  differentiates  between  expenses  incident  to 
carrying  on  the  estate  and  those  which  are  chargeable  against 
the  corpus.  The  former  are  deductible  in  computing  net  in- 
come, but  the  latter  cannot  be  deducted. 

Deduction  for  payments  to  beneficiaries  during 
period  of  administration. 

Law.    Section  365 

3.  ...  except  that  in  determining  the  net  income  of  the  estate 
of  any  deceased  person  during  the  period  of  administration  or 
settlement  there  may  be  deducted  the  amount  of  any  income  properly 
paid  or  credited  to  any  legatee,  heir  or  other  beneficiary 

This  section  does  not  tax  to  the  fiduciary  distributions 
made  to  beneficiaries,  as  the  tax  on  such  payments  is  payable 
by  the  beneficiaries  concerned. 

Deduction  for  depreciation. — Estates  are  entitled  to 
the  deductions  for  depreciation  and  obsolescence  which  would 
be  allowed  to  individual  taxpayers,  unless  the  provisions  of 
the  will  or  trust  require  such  depreciation  to  be  deducted 
from  the  income  distributable  to  beneficiaries.15 


"Article  252,  page  362. 
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Ruling.  Is  it  proper  for  a  fiduciary  to  deduct  any  amount  for 
depreciation  prior  to  the  distribution  of  income  to  beneficiaries? 

Yes,  estates  are  entitled  to  the  same  deductions  as  individuals 
and  are  subject  to  the  same  rules  relating  thereto.  Such  deduc- 
tion, however,  is  not  permissible  to  the  beneficiaries  unless  the  will 
or  trust  provides  that  the  amounts  of  such  depreciation  are  to  be 
deducted  from  the  income  and  added  to  the  corpus  of  the  estate, 
and  such  deduction  must  actually  be  made  from  the  income  paid 
to  the  beneficiaries  and  retained  by  the  fiduciary  or  the  same  is  not 
deductible  to  the  beneficiaries.  Unless  the  will  or  trust  so  provides 
for  deduction  from  income,  the  beneficiary  must  report  his  entire 
distributive  share.  (Question  92,  Comptroller's  Questions  and  An- 
swers, 1 92 1.) 

No  taxable  income  on  passage  of  property  to  fiduciary. — 

Regulation No  taxable  income  is  realized  from  the  pas- 
sage of  property  to  the  executor  or  administrator  on  the  death  of  the 
'  decedent,  even  though  it  may  have  appreciated  in  value  since  the 
decedent  acquired  it.  In  the  event  of  delivery  of  property  in  kind 
to  a  legatee  or  distributee,  no  income  is  realized.  Where,  however, 
the  executor  sells  property  of  the  estate  for  more  than  its  fair  market 
value  at  the  death  of  the  decedent  (or  on  January  1,  1919,  if  the 
decedent's  death  occurred  prior  thereto)  the  excess  is  taxable  income. 
(Art.  251.) 

Inheritance  and  estate  taxes  not  allowable  deductions. — 

Regulation.  State  inheritance  taxes  paid  by  the  executor  or 
administrator  of  an  estate  of  a  deceased  person,  which  are  provided 
by  law  to  be  deducted  from  the  respective  legacies  or  distributive 
shares,  are  not  allowable  deductions  in  computing  the  net  income  of 
such  estate  subject  to  tax,  even  though  the  will  contains  a  direction 
to  pay  inheritance  taxes  out  of  the  residue.  An  inheritance  tax  is 
upon  the  transfer  of  the  property  and  not  upon  the  estate  of  the 
decedent  or  upon  the  executor  or  administrator,  although  the  latter 
is  required  to  pay  it.  In  general,  taxes  paid  or  accrued  within  the 
year  imposed  by  the  authority  of  any  State,  or  otherwise,  are  limited 
to  those  imposed  upon  the  taxpayer  and  do  not  include  taxes  paid  by 
him  on  behalf  of  another,  even  though  he  is  required  by  law  to  make 
such  payment.  Since,  moreover,  the  tax  is  imposed  upon  the  transfer 
before  the  property  reaches  the  legatee  or  distributee,  and  merely 
diminishes  the  capital  share  of  the  estate  received  by  him,  such  tax 
is  not  imposed  upon  the  legatee  or  distributee  and  is  not  an  allowable 
deduction  from  his  income.  Similarly,  Federal  estate  taxes  are  not 
deductible.     (Art.  144.) 
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Statutory  allowance  paid  widow  not  deductible. — 

Regulation A  statutory  allowance  paid  a  widow  out  of 

the  corpus  of  the  estate  is  not  deductible  from  gross  income 

(Art.  244.) 

Withholding  by  fiduciaries  not  required. — 

Ruling.  Is  deducting  and  withholding  required  by  resident  trusts 
or  resident  estates  which  pay  sums  to  nonresident  beneficiaries? 

No.  Deducting  and  withholding  is  only  required  in  respect  of 
personal  service  compensation.  (Question  101,  Comptroller's  Ques- 
tions and  Answers,  1921.) 

Grantor  taxable  on  income  of  revocable  trust. — 

Regulation The  gross  income  of  a  revocable  trust  must 

be  included  in  the  gross  income  of  the  grantor (Art.  251.) 

Some  of  the  peculiarities  of  revocable  trusts  are  brought 
out  in  one  of  the  Treasury's  federal  income  tax  bulletins16 
as  follows: 

Where  a  declaration  of  trust  provides  that  during  the  life  of  the 
donor  he  may  indicate  the  manner  in  which  the  trustee  shall  exercise 
the  powers  conferred  by  the  trust  agreement;  that  the  donor  shall 
have  a  voice  in  determining  the  amount  of  net  income  to  be  distrib- 
uted to  the  beneficiaries ;  and  that  the  estate  created  and  the  interests 
vested  thereunder  shall  be  subject  to  revocation  by  the  donor  at  any 
time,  in  whole  or  in  part,  it  is  held  that  the  amount  of  income  received 
by  the  beneficiaries  is  in  the  nature  of  a  gift,  and  that  the  trustee 
merely  acts  as  agent  for  the  donor.  The  income  of  the  trust  should 
therefore  be  included  in  the  gross  income  of  the  donor 

The  theory  underlying  the  regulation  is  that  the  net  in- 
come is  a  gift  to  the  beneficiaries  and  in  consequence  it  must 
be  taken  up  as  income  by  the  donor.  If  this  provision  were 
not  in  effect,  wholesale  evasion  would  be  possible  by  the  crea- 
tion of  revocable  trusts. 

The  author  has  discussed  elsewhere17  another  phase  of  the 
subject,  namely,  when  the  trustee  has  title  to  and  sole  control 
over  the  property  conveyed,  subject  only  to  the  grantor's  revo- 


"Bulletin  40-20-1224,  Solicitor's  Law  Opinion  676. 
Income  Tax  Procedure,  1921,  page  1030. 
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cation.  The  author  states  there  his  opinion  that  in  such  cases 
the  income  up  to  the  act  of  revocation  cannot,  even  construc- 
tively, be  considered  income  of  the  grantor.  Cases  of  this 
kind  will  have  to  be  decided  by  the  courts  as  they  arise. 

Beneficiaries 

All  amounts,  on  which  the  fiduciary  has  not  already  paid 
tax,18  received  by  beneficiaries  from  estates  must  be  included 
by  them  in  their  individual  tax  returns  and  tax  must  be  paid 
accordingly. 

From  the  viewpoint  of  taxability  the  beneficiary  will  be 
classed  as  a  resident  or  non-resident,  his  actual  residence  being 
the  determining  factor.  Apportionment19  of  the  income  from 
the  estate  may  be  necessary  when  there  is  a  non-resident  bene- 
ficiary. 

The  beneficiary  is  required  to  report  his  "distributive 
share"  of  the  estate  whether  actually  received  or  not.  This 
share  is  to  be  determined  in  accordance  with  the  law  and  regu- 
lations and  may  exceed  the  amount  of  cash  or  other  property 
which  is  actually  distributed  to  him  by  the  fiduciary.20  Such 
a  condition  might  arise  from  losses  from  the  resale  by  the 
fiduciary  of  capital  assets  which  are  not  deductible  by  the  bene- 
ficiary from  the  income  received.21 

Income  received  by  beneficiary  included  in  gross  income. — 

Law.    Section  359.    The  term  gross  "income" : 

1.  Includes  ....  gains  or  profits  or  income  derived  through 
estates  or  trusts  by  the  beneficiaries  thereof,  whether  as  distributed 
or  as  distributable  shares 

However,  this  must  not  be  interpreted  to  include  income 
on  which  tax  has  been  paid  by  fiduciary. 

Regulation Where   the   tax   has   been   paid   on   the   net 


lsSee  article  246,  page  348. 
"See  page  348  and  Chapter  XVIII. 
"Article  252,  page  353. 
aSee  page  362. 
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income  of  an  estate  or  trust  by  the  fiduciary,  such  income  is  free 
from  tax  when  distributed  to  the  beneficiaries.     (Art.  255.) 

It  is  therefore  necessary  that  a  beneficiary  take  steps  to 
ascertain  whether  or  not  the  fiduciary  has  paid  tax  on  any 
part  of  the  income  distributed  to  him.  The  kinds  of  estates 
on  the  income  of  which  the  fiduciary  has  to  pay  tax  as  well 
as  those  on  the  income  of  which  the  beneficiary  must  pay 
the  tax  are  described  in  article  246.22 

For  the  taxability  of  a  distribution  of  income,  part  of 
which  is  itself  non-taxable,  see  page  348. 

Regulation.  In 'the  case  of  estates  and  trusts  falling  within 
subdivisions  d,  e  and  f  of  article  242,23  the  fiduciary  is  required  to 
make  a  return  on  Form  205  as  prescribed  in  article  246.  The  fidu- 
ciary is  not  required  to  pay  any  tax,  the  income  being  taxable  directly 
to  the  beneficiary  or  beneficiaries.  .      .  .   (Art  245.) 

What  must  be  included  and   for  what  period  is  stated 

below : 

Regulation Each  beneficiary  must  include  in  his  return 

his  distributive  share  whether  distributed  or  not,  of  the  net  income 
of  the  estate  or  trust  for  the  taxable  year,  or,  if  his  net  income  for 
such  taxable  year  is  computed  upon  the  basis  of  a  period  different  from 
that  upon  the  basis  of  which  the  net  income  of  the  estate  or  trust 
is  computed,  then  his  distributive  share  of  the  net  income  of  the 
estate  or  trust  for  any  accounting  period  of  such  estate  or  trust 
ending  within  the  fiscal  or  calendar  year  upon  the  basis  of  which 
such  beneficiary's  net  income  is  computed (Art.  245.) 

This  article  repeats  a  part  of  section  365  (4)  of  the  law 
which  is  therefore  not  quoted  here. 

Income  of  non-resident  beneficiary. — 

Law.    Section  365. 

4 the   income    of    a   beneficiary   not   a    resident,    derived 

through  such  estate  or  trust,  shall  be  taxable  only  to  the  extent 
provided  in  section  three  hundred  and  fifty-nine,  subdivision  three, 
for  individuals  other  than  residents. 

Regulation For  the  purpose  of  the  imposition  and  col- 
lection of  taxes  under  this  article  the  residence  of  the  beneficiary 


l2See  page  347. 
l3See  page  341. 
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is  controlling.  A  resident  beneficiary  is  taxable  on  the  income  of 
an  estate  or  trust  regardless  of  whether  such  income  is  derived 
from  sources  within  or  without  the  State  and  without  consideration 
as  to  whether  or  not  the  estate  or  trust  is  a  resident  or  nonresident 
estate  or  trust.  A  nonresident  beneficiary  is  taxable  only  on  such 
part  of  his  income  from  the  estate  or  trust  as  arises  from  sources 
toithin  the  State  of  New  York  (exclusive  of  annuities,  interest  on 
bank  deposits,  interest  on  bonds,  notes  or  other  interest-bearing 
obligations  or  dividends  from  corporations,  except  to  the  extent 
to  which  the  same  shall  be  a  part  of  income  from  any  business, 
trade,  profession  or  occupation  carried  on  in  this  State  subject 
to  taxation).  The  regulations  governing  partnerships  are  generally 
applicable  to  such  an  estate  or  trust.     (Art.  245.) 

Ruling.     An  outline  is  requested  of  what  constitutes,  generally, 
income  of  a  nonresident  beneficiary  from  New  York  State  sources. 
A  nonresident  beneficiary  is  taxable  only  on  that  part  of  the 
income  from  the  estate  or  trust  arising  from  sources  within  the 
state  of  New  York,  which  is 

(a)  From  property  owned;  or 

(b)  From  a  business  carried  on  within  the  state  by  the  estate 
or  trust. 

He  is  not  taxable  on  that  portion  of  the  income  from  the  estate 
or  trust  received  by  it  from  annuities,  interest  or  dividends,  except 
to  the  extent  to  which  they  are  part  of  the  income  from  a  business 
carried  on  within  the  state  by  the  estate  or  trust.  (Question  76, 
Comptroller's  Questions  and  Answers,  1921.) 

Deductions  allowed  to  beneficiary. — In  general  the  bene- 
ficiary is  entitled  to  the  same  deductions  as  any  other  indi- 
vidual. There  are  certain  deductions  which  it  might  seem 
feasible  for  the  beneficiary  to  claim  but  they  are  not  permitted 
by  the  regulations. 

Losses  and  depreciation — when  deductible. — 

Regulation The   gain    and   loss   on   the   sale   of   capital 

assets  will  be  considered  capital  items  affecting  the  corpus  only  and 
the  items  of  depreciation  and  bad  debts  will  not  affect  the  amount 
to  be  distributed,  there  being  no  provision  of  the  trust  requiring  this 
deduction  from  distributable  income.  In  such  a  case  the  fiduciary 
must  report  on  Form  205,  and  must  show  as  the  distributive  share  of 
the  beneficiary  the  amount  to  which  he  is  entitled.  The  beneficiary 
must  account  for  the  amount  actually  distributable  to  him  as  income, 
as  provided  in  section  365. 
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In  order  that  the  beneficiary  may  have  the  benefit  of  the  losses 
on  sale  of  assets,  depreciation,  etc.,  two  conditions  must  be  met: 
(1)  the  will  or  trust  must  provide  that  the  amounts  of  such  losses 
are  to  be  deducted  from  the  income  and  added  to  the  corpus  to 
make  good  such  loss  and  (2)  such  deduction  must  actually  be  made 
from  income,  retained  by  the  fiduciary  and  added  to  the  corpus. 
Failure  of  either  condition  makes  the  beneficiary  liable  to  tax  on 
the  entire  income. 

If  there  has  been  no  loss  on  the  sale  of  capital  assets,  Form  205 
should  show  the  distributive  share  of  the  beneficiary,  and  the  amount 
remaining  in  the  hands  of  the  fiduciary  should  be  shown  on  Form  201. 
(Art.  252.) 

The  following  rulings  will  illustrate  this  point. 

Rulings.  In  reply  to  your  letter  of  December  10,  you  are  ad- 
vised that  losses  from  the  sale  of  capital  assets  by  a  fiduciary  are 
not  deductible  by  the  beneficiary  from  income  received  by  him. 

From  the  examples  given  by  you,  if  the  fiduciary  sustains  a 
loss  in  capital  assets,  and  there  are  two  beneficiaries  each  receiving 
$5,000  income,  each  beneficiary  will  be  obliged  to  return  the  $5,000 
as  income  without  deduction  for  losses  in  the  corpus  which  are 
not  made  good  out  of  income.  (Official  ruling,  dated  January  8, 
1920.) 

I  have  your  letter  of  January  15th.  In  reply,  to  your  first 
question,  you  are  advised  that  where  the  trust  is  not  taxed  as  an 
entity,  and  it  has  a  net  loss  for  the  year,  no  one  can  deduct  such 
loss.  The  trust  is  then  in  the  same  position  as  an  individual  with 
a  net  loss  for  the  year. 

In  reply  to  your  second  question,  I  am  of  the  opinion  that  the 
remainderman  cannot  claim  as  a  deduction  losses  from  the  sale 
of  capital  assets  by  the  trust  at  the  time  that  he  receives  the  corpus. 
In  my  opinion,  the  remainderman  is  in  the  same  position  of  receiv- 
ing a  tax-free  gift  of  a  lesser  amount  than  the  valuation  at  the 
time  the  estate  was  created. 

By  the  terms  of  Article  93  of  the  State  Regulations,  a  remainder- 
man will  compute  gain  or  loss  on  sale  of  this  property  from  the  value 
at  the  date  of  acquisition  by  him.  (Official  ruling,  dated  January  17, 
1920.) 

In  reply  to  your  first  query,  you  are  advised  that  in  the  case 
of  an  estate  or  trust  the  income  of  which  is  payable  to  the  life 
tenant  who  is  not  interested  in  the  capital  of  the  estate,  the  trustee 
of  which  sells  securities  in  1919  at  a  loss,  thereby  reducing  the 
corpus,  which  at  the  end  of  the  life  estate  goes  to  the  remainderman, 
the  capital  loss  is  not  deductible  by  the  beneficiary  from  his  current 
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In  reply  to  your  second  question,  you  are  advised  that  the 
ruling  would  not  be  different  if  the  beneficiary  of  the  trust  estate 
were  also  interested  in  the  corpus  upon  the  termination  of  the  trust. 
(Official  ruling,  dated  January  8,  1920.) 

In  reply  you  are  advised  as  follows : 

1.  A  beneficiary  may  not  deduct  from  income  received  by  him 
from  the  estate  or  trust  any  amount  of  loss  sustained  by  a  fidu- 
ciary in  the  sale  of  assets  unless  such  loss  is  deducted  from  the  in- 
come payable  to  the  beneficiary. 

2.  If  the  assets  of  the  estate  or  trust  are  sold  or  otherwise 
disposed  of  at  a  profit  and  the  profit  retained  by  the  fiduciary  and 
not  distributed  to  the  beneficiary,  such  profit  is  taxable  to  the 
estate  or  trust  and  the  tax  must  be  paid  by  the  fiduciary. 

3.  Profits   referred  to   in   answer  2   are  not  to   be  returned  by 

the    beneficiary    unless    distributed    to    him (Official    ruling, 

dated  January  8,  1920.) 

Taxability  of  exchanges  to  beneficiary. — 

Ruling.  A  father  having  a  life  estate  in  real  property  exchanges 
it  for  a  life  estate  in  a  mortgage.  What  is  the  reportable  income  in 
this  transfer  ? 

The  difference  between  the  value  of  the  life  estate  as  of  Jan- 
uary 1,  1919,  if  acquired  prior  thereto,  and  the  value  of  the  life 
estate  of  the  mortgage  calculable  as  of  the  date  of  exchange. 
(Question  88,  Comptroller's  Questions  and  Answers,  1921.) 

Profit  on  sale  of  intestate's  real  estate  taxable  to  benefi- 
ciaries.— 

Regulation As  an  intestate's  real  estate  does  not  pass  to 

his  administrator,  upon  a  sale  by  the  heirs,  whether  before  or  after 
settlement  of  the  estate,  each  heir  is  taxed  individually  on  any  profit 
derived (Art.  244.) 

By  inference,  losses  in  similar  circumstances  would  be 
deductible  by  beneficiaries. 


CHAPTER  XVIII 

NON-RESIDENTS 

The  state  law1  imposes  a  tax,  at  the  same  rates  as  those 
paid  by  residents,2  upon  the  income  of  non-residents  of  New 
York  State,  when  their  income  is  derived  from : 

i.  Real  or  tangible  personal  property  located  within  New 
York  State. 

2.  Any  business,  trade,  profession  or  occupation  carried 

on  within  the  state. 

3.  Services  rendered  within  the  state. 

In  the  original  law  the  personal  specific  exemption  of 
$1,000  or  $2,000  and  the  $200  exemption  for  each  dependent 
allowed  to  residents  were  not  granted  to  non-residents.  The 
United  States  Supreme  Court,3  however,  held  that  this  dis- 
crimination rendered  the  law  void  so  far  as  it  attempted  to 
impose  an  income  tax  on  non-residents.  The  legislature 
promptly  remedied  this  defect  by  amending  the  law  so  as  to 
grant  the  exemptions  to  "any  taxpayer."4 

Summary  of  Differences  Between  State  and  Federal 
Procedure 

Income  taxable  under  federal  law  but  exempt  by  state. — 
The  following  items  of  income  which  are  taxable  or  partly 
taxable  under  federal  procedure  are  not  taxable  to  non-resi- 
dents under  the  state  law : 

1.  Interest  of  any  kind,  including  interest  on  obligations 
of  the  United  States  and  on  War  Finance  Corpora- 
tion bonds. 


'Section  351. 
2See  page  89. 

"Travis  v.  The  Yale  &  Towne  Mfg.  Co.,  252  U.  S.  60;  decision  quoted 
jn  Appendix  B. 
'See  page  34. 
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2.  Dividends  of  all  kinds. 

3.  Profits  from  the  sale,  exchange  or  gift  of  securities. 

4.  Any  income  from  a  source  outside  of  the  state  of  New 

York. 
Unless  any  of  the  foregoing,  other  than  interest  on 
obligations  of  the  United  States,  forms  part  of  in- 
come from  a  business  carried  on  in  New  York,  when 
such  income  will  be  subject  to  apportionment. 

5.  Pensions  and  annuities  from  any  source. 

6.  Compensation  of  federal  employees  and  receivers  ap- 

pointed by  federal  courts. 

7.  Compensation  of  persons  in  the  federal  military  or 

naval  forces  during  the  period  of  the  present  war. 

8.  Income  received  by  officers  of  religious  denominations 

if  used  for  charitable  and  similar  purposes. 

9.  Undistributed  profits  of  personal  service  corporations. 
10.  Income  accrued  between  March  1,  19 13,  and  January 

1,  1919. 

Income  exempt  under  federal  law  but  taxable  by  state. — 

1.  Profit  on  exchange  of  convertible  bond  for  stock. 

2.  Profit  from  sale  of  certain  vessels   [section  23   (2) 

Merchant  Marine  Act,  1920]. 

3.  Profit  due  to  unrealized  appreciation  of  gift  in  hands 

of' donor. 

4.  Christmas  presents  received  by  employees. 

5.  Interest  on  obligations  of  states  other  than  New  York 

and  political  subdivisions  thereof. 

6.  Dividends  paid  out  of  surplus  accumulated  prior  to 

March  1,  1913. 

7.  Dividends  paid  by  personal  service  corporations  from 

earnings  accumulated  since  January  1,   19 18,  and 
prior  to  the  beginning  of  the  taxable  year. 
Only  if  any  of  the  foregoing  classes  of  income  arise 
from  sources  within  the  state  or  from  a  business 
carried  on  within  the  state. 
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8.  Compensation  of  officers  and  employees  of  the  state 
of  New  York  and  its  political  subdivisions. 

Deductions  allowed  by  federal  but  not  allowed  by  state 
procedure. — Non-residents  may  not  deduct: 

i.  Any   expenses   incurred   in   connection   with  income 
arising  from  sources  without  the  state. 

2.  Losses  arising  from  the.  sale,  exchange  or  other  dis- 

position of  securities. 

3.  Losses  arising  from  real  or  tangible  personal  property 

not  having  a  situs  within  the  state. 
Unless  any  of  the  foregoing  arise  from  business  car- 
ried on  within  the  state  of  New  York,  when  such 
deductions  will  be  subject  to  apportionment. 

4.  State  income  taxes. 

5.  Losses  accrued  between  March  1,  1913,  and  January 

1,  1919. 

6.  Contributions  made  to  corporations  or  organizations 

not  organized  under  the  laws  of  New  York  State. 

Deductions  not  allowed  by  federal  law  but  permitted  by 
the  state. — The  following  deductions  will  be  allowed  to  non- 
residents only  in  so  far  as  they  arise  from  sources  within  the 
state  or  in  connection  with  business  carried  on  within  the 
state : 

1.  Interest  on  indebtedness  incurred  or  continued  to  pur- 

chase or  carry  certain  tax-exempt  securities. 

2.  Loss  due  to  unrealized  depreciation  of  gift  in  the 

hands  of  the  donor. 

Apportionment. — If  a  business  is  carried  on  both  within 
and  without  the  state  by  a  non-resident  individual  or  by  a 
partnership  or  estate  or  trust  with  a  non-resident  member  or 
beneficiary,  then  special  schedules  must  be  filled  out  appor- 
tioning the  income  to  sources  within  and  without  the  state. 
No  such  apportionment  is  required  under  federal  practice. 
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Credit  for  taxes. — A  non-resident  is  entitled  to  credit 
against  his  New  York  tax  a  proportion  of  the  tax  paid  to  the 
state  or  country  of  his  residence  which  is  imposed  on  income 
taxed  by  the  state  of  New  York. 

Tax  withheld  at  the  source  may  also  be  credited  against 
the  tax  due. 

Under  federal  procedure  the  above  tax  credits  can  be  de- 
ducted only  from  net  income  and  not  from  the  federal  tax. 

Residents  of  Massachusetts. — Withholding  is  not  required 
when  a  certificate  of  residence  is  filed. 

Returns  will  not  be  required  when  the  credit  for  taxes, 
imposed  on  income  arising  from  sources  within  the  state  of 
New  York  and  paid  to  the  state  of  Massachusetts,  exceeds  the 
tax  on  the  same  income  payable  to  the  state  of  New  York. 

Basis  to  be  used  in  computing  profit,  etc. — The  federal 
law  requires  the  value  at  March  1,  19 13,  or  later  cost  to  be 
used  in  computing  profit  or  loss  on  sales  of  capital  assets,  also 
in  the  calculation  of  depreciation  and  depletion.  The  state  law 
uses  the  value  at  January  1,  19 19,  or  later  cost  for  both  resi- 
dents and  non-residents. 

Tax  on  Non-Residents 

The  tax  imposed  upon  non-residents  is  the  same  as  that 
imposed  upon  residents,  i.e.,  an  income  tax  at  the  same  rates, 
but  only  on  certain  specific  income  from  New  York  State, 
whereas  a  resident  is  taxed  on  his  income  from  all  sources, 
both  within  or  without  the  state. 

Law.     Section  351 A  like  tax5  is  hereby  imposed  and  shall 

be  levied,  collected  and  paid  annually,  at  the  rates  specified  in  this 
section,  upon  and  with  respect  to  the  entire  net  income  as  herein  de- 
fined, except  as  hereinafter  provided,  from  all  property  owned  and 
from  every  business,  trade,  profession  or  occupation  carried  on  in  this 
state  by  natural  persons  not  residents  of  the  state.  Such  tax  shall 
first  be  levied,  collected  and  paid  in  the  year  nineteen  hundred  and 


"See  page  89. 
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twenty  upon  and  with  respect  to  the  taxable  income  for  the  calendar 
year  nineteen  hundred  and  nineteen,  or  for  any  taxable  year  ending 
during  the  year  nineteen  hundred  and  nineteen. 

A  new  section6  was  added  to  the  law,  in  1920,  reimposing 
on  non-residents  the  income  tax  imposed  by  section  351.  This 
was  necessary  because  the  law  previously  had  been  declared 
unconstitutional7  so  far  as  non-residents  were  concerned,  be- 
cause there  was  discrimination  against  them  in  their  not  being 
granted  the  same  personal  exemptions  as  were  granted  to 
residents. 

Definition  of  "non-resident." — The  law  does  not  specifically 
define  the  word  "non-resident,"  and  in  the  frequent  references 
in  the  law  to  a  non-resident  such  an  individual  is  described  as 
"a  taxpayer  other  than  a  resident,"8  or  as  "a  person  not  a  resi- 
dent."9 The  law,  however,  does  define  a  "resident"  as  fol- 
lows: 

Law.    Section  350 

7.  The  word  "resident"  applies  only  to  natural  persons  and  in- 
cludes for  the  purpose  of  determining  liability  to  the  tax  imposed 
by  this  article  upon  or  with  reference  to  the  income  of  any  taxable 
year,  commencing  with  the  year  nineteen  hundred  and  nineteen, 
any  person  who  shall,  at  any  time  during  the  last  six  months  of  the 
calendar  year,  be  a  resident  of  the  state.10  .... 

If  an  individual  does  not  come  within  the  foregoing  defini- 
tion, he  will  be  classed  as  a  "non-resident." 

The  following  definition  of  a  non-resident  is  found  in  the 
regulations : 

Regulation.  "Nonresident"  means  an  individual  whose  residence 
is  not  within  the  State  of  New  York.  Any  individual  living  in  the 
State  of  New  York  who  is  not  a  mere  transient  is  a  resident  of  the 


"Section  351-a. 

^Travis  v.  The  Yale  &  Towne  Mfg.  Co.,  252  U.  S.  60;  quoted  in  full 
in  Appendix  B. 

"Section  367. 

"Section  365,  3. 

"[Former  Procedure]     Paragraph  7  formerly  read  in  part : 

"any  person  who  shall,  at  any  time  on  or  after  January  first,  and  not 
later  than  March  fifteenth  of  the  next  succeeding  calendar  year,  be  or 
become  a  resident  of  the  state." 
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State  of  New  York  for  purposes  of  the  Income  Tax.  Whether  he  is 
a  transient  or  not  is  determined  by  his  intentions  with  regard  to  his 
stay.  If  he  lives  in  the  State  of  New  York  and  has  no  definite  intention 
to  leave  or  reside  elsewhere,  he  is  a  resident.  The  best  evidence 
of  his  intention  is  afforded  by  the  conduct,  acts  and  declarations  of 
the  individual.  The  typical  transient  is  one  who  stops  for  a  short 
time  in  the  course  of  a  journey  through  the  State  of  New  York, 
sometimes  performing  labor,  sometimes  not,  or  one  who  enters  such 
State  intending  only  to  stop  long  enough  to  carry  out  some  purpose, 
object  or  plan  not  involving  an  extended  stay.  A  mere  floating 
intention,  indefinite  as  to  time,  to  return  to  another  State  or  country, 
is  not  sufficient  to  constitute  him  a  transient.     (Art.  502.) 

Right  of  state  to  tax  non-residents. — The  question  as  to 
the  constitutional  right  of  a  state  to  impose  a  tax  on  the  in- 
comes of  non-residents  from  sources  within  the  state  was 
decided  by  the  United  States  Supreme  Court.11  Mr.  Justice 
Pitney  said : 

Decision And  we  deem  it  clear,  upon  principle  as  well  as 

authority,  that  just  as  the  State  may  impose  general  income  taxes 
upon  its  own  citizens  and  residents  whose  persons  are  subject  to  its 
control,  it  may,  as  a  necessary  consequence,  levy  a  duty  of  like 
character,  and  not  more  onerous  in  its  effect,  upon  incomes  accruing 
to  non-residents  from  their  property  or  business  within  the  State, 
or  their  occupations  carried  on  therein ;  enforcing  payment,  so  far  as 
it  can,  by  the  exercise  of  a  just  control  over  persons  and  property 
within  its  borders 

As  to  the  limitation  placed  on  deductions  allowed  to  non- 
residents, restricting  them  to  sources  within  the  state,  the 
court  in  the  same  case  said : 

Decision Appellant  contends  that  there  is  a  denial  to  non- 
citizens  of  the  privileges  and  immunities  to  which  they  are  entitled, 
and  also  a  denial  of  the  equal  protection  of  the  laws,  in  that  the  Act 
permits  residents  to  deduct  from  their  gross  income  not  only  losses 
incurred  within  the  State  of  Oklahdma  but  also  those  sustained  out- 
side of  that  State,  while  non-residents  may  deduct  only  those 
incurred  within  the  State.  The  difference,  however,  is  only  such 
as  arises  naturally  from  the  extent  of  the  jurisdiction  of  the  State 
in  the  two  classes  of  cases,  and  cannot  be  regarded  as  an  unfriendly 


^Shaffer  v.  Carter,  State  Auditor,  252  U.  S.  37;  for  text  of  decision, 
see  Appendix  B. 
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or  unreasonable  discrimination.  As  to  residents  it  may,  and  does, 
exert  its  taxing  power  over  their  income  from  all  sources,  whether 
within  or  without  the  State,  and  it  accords  to  them  a  corresponding 
privilege  of  deducting  their  losses,  wherever  these  accrue.  As  to 
non-residents,  the  jurisdiction  extends  only  to  their  property  owned 
within  the  State  and  their  business,  trade,  or  profession  carried  on 
therein,  and  the  tax  is  only  on  such  income  as  is  derived  from  those 
sources.  Hence  there  is  no  obligation  to  accord  to  them  a  deduction 
by  reason  of  losses  elsewhere  incurred 

Returns 

Individuals. — Every  non-resident  individual  (if  single  or 
head  of  a  family)12  having  a  net  income  for  the  taxable  year  of 
$1,000  or  more  from  sources  within  New  York  State  must 
make  a  return. 

If  a  non-resident  individual  is  married  and  living  with  hus- 
band or  wife  no  return  need  be  made  unless  the  aggregate 
net  income  from  sources  within  the  state  exceeds  $2,000.  In 
that  case  a  separate  return  must  be  made  by  each  unless  hus- 
band and  wife  join  in  a  single  return. 

The  law13  does  not  specifically  mention  non-residents,  but 
does  say:  "Every  taxpayer  ....  shall  make  under  oath  a 
return " 

Article  523  states :  "The  return  shall  be  on  form  203  in 
all  cases."14 

If  a  non-resident  conducts  a  business  as  a  sole  proprietor, 
and  the  business  is  carried  on  both  within  and  without  the 
state,  the  apportionment  of  the  income  to  sources  within  and 
without  the  state  is  made  in  schedule  G,  form  203. 15 

Returns  by  agents. — 

Regulation The  responsible  representatives  of  taxpayers 

not  resident  within  the  State  in  connection  with  any  sources  of  income 
which   such   taxpayers   may   have   within  the    State   of   New   York 


"For  definition  of  "head  of  family,"  see  page  35. 
"Section  367. 

"For  illustration  of  non-resident  return,  see  Appendix  B. 
"See  example  in  Appendix  B. 
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shall  make  a  return  of  such  income,  and  shall  pay  any  and  all  tax, 
imposed  upon  the  income  received  by  them  in  behalf  of  their 
taxpayer  principals,  in  all  cases.  The  agent  of  a  nonresident  is 
responsible  for  a  correct  return  of  all  income  accruing  to  his  prin- 
cipal within  the  purview  of  the  agency.  The  agency  appointment  will 
determine  how  completely  the  agent  is  substituted  for  the  principal 
for  tax  purposes (Art.  523.) 

Returns  may  not  be  required  in  certain  cases. — Section 
366  of  the  law  deals  principally  with  withholding,  information 
and  payment  at  the  source,  but  the  following  portion  of  that 
section  confers  on  the  Comptroller  power  to  relieve  a  non- 
resident in  certain  cases  from  making  a  return  even  though 
having  income  from  sources  within  New  York. 

"  Law.    Section  366.     1 If  it  appears  that  another  state  has 

passed  a  law  taxing  incomes  in  such  manner  as  will  result  in  its  resi- 
dents being  entitled  to  credit  under  section  three  hundred  and  sixty- 
three  hereof,  sufficient  to  offset  all  taxes  imposed  by  this  article,  the 
comptroller  may,  by  regulation,  relieve  residents  of  such  state  from 
being  required  to  make  any  return  under  this  article 

The  Comptroller  has  exercised  the  power  granted  him  by 
the  foregoing  section,  as  is  made  evident  by  the  following 
ruling.  Considerable  annoyance  and  expense  to  non-resident 
taxpayers  will  be  avoided  if  they  are  relieved  from  making 
returns  whenever  the  credit  for  taxes  exceeds  the  New  York 
tax. 

Ruling.  In  the  case  of  a  Massachusetts  partnership  dealing  in 
securities,  carrying  on  business  in  Boston  and  New  York  City, 
with  all  of  the  members  residents  of  Massachusetts,  is  any  partner- 
ship return  on  Form  204  or  individual  nonresident  return  on  Form 
203  required? 

No,  if  the  member  had  no  other  income  from  New  York  State 
sources.  While  article  230  of  the  Regulations  specifically  requires 
the  filing  of  a  partnership  return  for  any  partnership  carrying 
on  business  in  this  state,  under  the  circumstances  recited,  there 
would.be  no  taxable  income  derived  by  the  members  of  this  part- 
nership from  New  York  State  sources.  This  is  due  to  the  recip- 
rocal provisions  of  amended  section  363  of  the  law. 

Massachusetts  has  an  income  tax  law  which  imposes  no  tax 
upon  earnings  of  nonresidents  from  sources  in  that  state.  Income 
of  the  character  earned  by  this  partnership  is  taxable  by  the  State 
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of  Massachusetts  and,  therefore,  the  credit  allowed  to  these  partners 
on  their  income  derived  from  New  York  State  sources  would  be 
offset  by  the  tax  which  these  Massachusetts  residents  paid  in  their 
home  state,  as  that  state  imposes  a  higher  rate  of  taxation  on  income 
of  this  character  than  New  York  State.  Therefore,  since  the  filing 
of  such  a  return  would  not  disclose  any  taxable  income,  the  Bureau 
has  ruled  that  none  would  be  required.  (Question  93,  Comptroller's 
Questions  and  Answers,  1921.) 

But  compare  the  following: 

Ruling.  In  view  of  the  compliance  of  the  Massachusetts  income 
tax  law  with  the  reciprocal  requirements  of  section  363  of  the  New 
York  personal  income  tax  law,  would  a  resident  of  Massachusetts 
who  derived  income  from  rents  on  real  property  in  New  York  state, 
in  excess  of  his  personal  exemption,  be  required  to  file  any  return 
under  the  New  York  law? 

Yes,  because  the  Massachusetts  statute  does  not  tax  residents  ofr 
that  state  on  income  from  real  property  and,  therefore,  the  pro- 
visions of  the  reciprocal  portions  of  the  Massachusetts  statute 
would  not  apply  on  income  of  this  character.  (Question  77, 
Comptroller's  Questions  and  Answers,   1921.) 

Partnership  returns. — Partnerships  are  required  to  make 
information  returns16  (form  204)  showing  the  distributive 
shares  of  the  members.  If  the  partnership  has  a  non-resident 
member  and  carries  on  business  both  within  and  without  the 
state,  it  must  also  file  form  204-A,  rilling  in  the  schedules 
shown  on  the  form  for  the  purpose  of  apportioning  the  income 
to  services  within  and  without  the  state.  The  non-resident 
member  includes  in  his  individual  return  (form  203,  item  20, 
page  2  of  return)  his  distributive  share  of  the  partnership 
income  allocated  to  New  York.  The  apportionment  is  neces- 
sary because  the  law17  provides  that  a  non-resident  shall  be 
taxed  only  on  certain  income  "from  sources  within  the  state." 
See  further,  Chapter  XVI. 

Fiduciary  returns.— If  an  estate  or  trust  has  a  non-resident 
beneficiary  and  carries  on  business  both  within  and  without 


"See  page  337. 
'Section  359,  3. 
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the  state,  the  fiduciary  filing  an  information  return  on  form 
205  must  also  file  at  the  same  time  form  205-A,  which  provides 
for  apportioning  the  income  from  sources  within  and  without 
the  state.  The  beneficiary  includes  in  his  individual  return  his 
distributive  share  of  the  income  allocated  to  New  York  State. 

Returns  by  non-resident  alien  enemies. — 

Ruling.  Is  income  distributable  to  nonresidents  who  are  alien 
enemies,  and  which  is  not  received  by  them,  but  in  possession  of  and 
under  control  of  the  United  States  Alien  Enemy  Property  Custodian, 
taxable  ? 

No.  But  if  a  change  of  relations  occurs  between  this  country 
and  the  country  to  which  the  alien  enemy  beneficiary  pledges  alle- 
giance whereby  any  part  of  such  income  is  actually  received  by  such 
beneficiary,  he  would  be  required  to  pay  a  tax  upon  any  taxable 
income  received  by  him  from  this  source.  (Question  74,  Comptrol- 
ler's Questions  and  Answers,  1921.) 

Time  and  place  for  filing  returns.18 — Returns  should  be 
filed  with  the  Comptroller  and  the  tax  paid  thereon  on  or 
before  the  fifteenth  day  of  the  fourth  month  following  the 
close  of  the  fiscal  year.  If  reporting  on  a  calendar  year  basis, 
returns  should  be  made  on  or  before  April  15. 

Ruling.  When  are  nonresident  returns  due  for  the  calendar  year 
1920? 

Between  January  1st  and  April  15,  1921.  The  amendment  re- 
quiring the  returns  for  the  year  1919  on  or  before  June  30,  did  not 
affect  returns  for  subsequent  years.  (Question  75,  Comptroller's 
Questions  and  Answers,  1921.) 

Allowance   of  deductions  dependent  upon  non-resident's 

filing  return. — 

Law.     Section  367 A  taxpayer  other  than  a  resident  shall 

not  be  entitled  to  the  deductions  authorized  by  section  three  hundred 
and  sixty  unless  he  shall  make  under  oath  a  complete  return  of  his 
gross  income  both  within  and  without  the  state. 

Although  the  law  prescribes  a  return  of  "gross  income  both 
within  and  without  the  state,"  the  return  forms  require  a 


18See  page  64. 
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statement  of  income  only  from  sources  within  the  state,  ex- 
cept when  it  is  necessary  to  make  an  apportionment  of  income 
on  a  percentage  basis. 

Regulation.  Unless  a  nonresident  individual  shall  render  a 
return  of  income  as  required  in  article  52319  the  tax  shall  be  collected 
on  the  basis  of  his  gross  income  (not  his  net  income)  from  sources 
within  the  State  of  New  York.  Where  a  nonresident  has  income  from 
sources  within  the  State  of  New  York,  and  a  return  of  income  shall 
not  be  filed  by  him  or  on  his  behalf,  the  Comptroller  will  cause  an 
estimate  of  the  taxable  income  of  such  nonresident  taxpayer  to 
be  made,  such  estimate  to  include  the  income  of  such  nonresident 
from  all  sources  within  the  State  of  New  York  concerning  which 
he  has  information,  and  for  such  purpose  may  examine  or  cause 
to  be  examined  the  books,  accounts  and  records  of  such  taxpayer 
and  he  will  then  compute  the  tax  of  such  nonresident  taxpayer 
without  allowance  for  deductions  or  credit  and  with  penalties  and 
interest.     (Art.  481.) 

Exempt  Income 

Law.    Section  359.    The  term  "gross  income :".... 

3 shall   not   include   annuities,   interest   on  bank  deposits, 

interest  on  bonds,  notes  or  other  interest-bearing  obligations  or  divi- 
dends from  corporations,  except  to  the  extent  to  which  the  same 
shall  be  a  part  of  income  from  any  business,  trade,  profession  or 
occupation  carried  on  in  this  state  subject  to  taxation  under  this 
article. 

The  foregoing  exemptions  were  granted  to  non-residents 
to  encourage  them  to  keep  their  funds  and  investments  in  New 
York  State. 

Pensions  exempt. — 

Regulation.  When  received  by  a  nonresident,  a  pension  of  any 
kind  is  not  taxable  income  as  it  is  an  annuity  and,  therefore,  exempt 
from  taxation  against  a  nonresident.     (Art.  413.) 

Nearly  all  pensions  are  taxable  to  residents. 

Interest  and  dividends  exempt. — 

Regulation.  Except  to  the  extent  to  which  interest  and  dividend 
income  shall  be  part  of  the  taxable  income  from  any  business,  trade, 

"See  page  370, 
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profession  or  occupation,  carried  on  within  the  State  of  New  York, 
a  nonresident  shall  exclude  interest  and  dividends  from  gross  income. 
(Art.  419.) 

Interest  and  dividends — when  taxable. — In  reply  to  an  in- 
quiry from  a  resident  of  Florida,  the  state  held20  that  interest 
on  a  New  York  mortgage  was  tax-exempt  to  such  non-resident 
and  the  interest  collected  by  an  agent  of  the  non-resident  was 
not  subject  to  withholding.  If  a  non-resident  individual,  part- 
nership or  estate  carries  on  business  and,  in  such  business, 
securities  are  carried  as  business  assets,  the  state  taxes  the  in- 
come therefrom.  Form  203,  schedule  A,  contains  the  follow- 
ing classification : 

24.  Interest 

25.  Dividends  from  stocks  carried  as  business  assets 

26.  Profit  from  the  sale  of  stocks  and  bonds,  not  dealt  in  as  a  bus- 
iness, but  carried  as  business  assets. 

Examples  of  the  kinds  of  investment,  the  holding  of  which 
renders  the  income  therefrom  taxable,  are  given  in  the  fol- 
lowing : 

Ruling A  banker,  broker  or  dealer  in  securities,  is  likely, 

as  a  part  of  his  business  to  have  securities  on  hand  for  the  purpose 
of  reserve,  purchase  and  sale,  or  speculation,  and  when  he  receives 
dividends  they  are  taxable.  A  partnership,  having  a  nonresident 
member,  may  hold  securities  as  partnership  assets,  crediting  dividends 
as  partnership  profits.     The  nonresident  partner  would  be  taxable 

on  his  entire  profits  from  the  partnership (Attorney-General's 

Income  Tax  Letter  No.  34,  dated  May  22,  1920.) 

Dividends  of  personal  service  corporations  exempt. 
— As  stated  below,  the  income  from  investments  held  as  part 
of  a  business  is  taxable  to  a  non-resident,  but  the  state  holds 
that  the  dividends  received  from  personal  service  corporations 
do  not  arise  from  employment  of  the  stock  as  a  business  asset. 

Ruling.  .  .  .  I  do  not  think  that  because  the  dividends  of  a 
personal  service  corporation  are  due  in  part  to  the  efforts  of  a  non- 
resident stockholder  acting  in  New  York,  he  should  be  regarded  as 
owning  his  stock  as  a  part  of  a  business  carried  on  in  the  State.    His 


'"Official  ruling,  January  13,  1920. 
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ownership  of  the  stock  is  independent  of  any  business  he  carries  on. 
The  business  in  New  York — his  efforts  on  behalf  of  the  corporation 
— may  be  incidental  to  his  ownership  of  the  stock,  but  the  ownership 
is  not  incidental  to  the  business. 

The  corporation  pays  its  tax  under  Article  IX-a  of  the  Tax  Law, 
just  as  any  other  business  corporation,  and  I  think  the  stockholders 
should  be  treated  like  stockholders  in  any  other  business  corporation. 
(Attorney-General's  Income  Tax  Letter  No.  34,  dated  May  22,  1920.) 

Profits  from  sale  of  securities  exempt. — Not  only  are  the 
interest  and  dividends  on  securities  held  by  non-residents 
exempt,  but  the  law  exempts  also  the  profit  from  the  sale  of 
such  securities. 

Regulation.  Gains  and  profits  of  a  nonresident  from  the  sale, 
exchange  or  other  disposition  of  stocks,  bonds  and  other  securities 
are  not  taxable  and  should  not  be  included  in  gross  income,  except 
to  the  extent  to  which  the  same  shall  be  a  part  of  the  income  from 
a  business  carried  on  in  the  State  of  New  York,  even  though  the 
sale  or  other  disposition  thereof  may  have  been  made  within  the 
State  of  New  York  or  consummated  on  an  exchange  located  within 
such  State (Art.  416.) 

Trading  profits  of  non-resident  members  of  stock 
exchange  house. 

Ruling.  In  reply  to  your  letter  of  April  17  you  are  advised  that 
if  a  nonresident  of  the  state  who  is  a  member  of  a  stock  exchange 
firm  trades  on  his  own  personal  account  and  not  as  a  member  of  the 
firm,  his  profits  do  not  constitute  income  subject  to  tax  provided  he 
does  .not  conduct  such  trading  operations  in  connection  with  any 
"business  carried  on"  within  the  state  as  defined  in  the  regulations. 
(Letter  to  Morris  F.  Frey,  the  Guaranty  Trust  Company,  New  York, 
N.  Y.,  signed  by  I.  Sack,  Assistant  Director,  Income  Tax  Bureau, 
dated  April  21,  1920.) 

The  foregoing  is  a  very  liberal  interpretation  of  the  law, 
as  the  trading  operations  of  a  member  of  a  stock  exchange 
would  seem  to  be  part  of  his  business.  Certainly  it  is  more 
of  a  business  than  exists  when  a  non-resident  investor  who  has 
a  business  office  in  New  York  buys  and  sells  securities. 

Income  from  vessels  exempt  in  certain  cases. — 

Regulation.  The  tax  does  not  apply  to  charter  money  or  freight 
or  passage  payments,  received  by  a  nonresident  owner  or  lessee  in 
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regard  to  a  vessel  which  is  operated  exclusively  between  ports  of 
the  State  of  New  York  and  foreign  ports,  or  ports  of  other  states, 
if  the  person  receiving  the  income  maintains  no  regular  agency  in 
the  State  of  New  York  and  is  not  carrying  on  business  in  the  .State 
of  New  York.     (Art.  454.) 

Determination    of    Gross    Income 

The  law21  taxes  non-residents  only  on  income  from 
sources  within  New  York,  so  that  a  definition  of  the  term 
"sources  within  the  state"  becomes  important. 

Definition  of  "sources  within  the  state." — 

Ruling Under  Article  415   a  business,  trade,  profession 

or  occupation  is  regarded  as  carried  on  within  the  State  when  the 
taxpayer  maintains  an  office,  shop,  store,  warehouse,  factory,  agency, 
or  other  place,  where  his-  affairs  are  systematically  and  regularly 
carried  on  therein,  and  if  no  such  place  of  business  is  maintained 
without  the  State,  the  business  is  regarded  as  carried  on  wholly 
within  the  State.  Similarly  when  no  such  place  of  business  is  main- 
tained within  the  State,  the  business  is  regarded  as  carried  on  wholly 
without  the  State.  Where  such  places  of  business  are  maintained 
both  within  and  without  the  State,  the  business  carried  on  within 
and  without  the  State  is  allocated  on  the  basis  of  business  done  through 
the  different  offices  (or  places  of  business). 

That  this  rule  is  one  calculated  to  result  in  an  equitable  distribu- 
tion in  the  majority  of  cases,  and  one  which  would  be  sustained  as 
just  by  the  Courts,  I  have  no  doubt (Attorney-General's  In- 
come Tax  Letter  No.  39,  dated  September  23,  1920.) 

For  further  definition  of  "sources  within  the  state,"  see 
page  378  and  article  415,  page  392. 

Having  determined  that  the  income  is  from  a  source  within 
the  state,  the  rules  relative  to  the  character  and  taxability  of 
the  income  for  a  resident  are  then  applicable  to  a  non-resident. 
These  rules  have  been  discussed  in  preceding  chapters. 

Income  from  personal  services. — 

Regulation.  The  gross  income  of  a  nonresident  (not  engaged  in 
the  practice  of  a  trade,  profession  or  occupation  on  his  own  account, 
but  employed  and  receiving  compensation  for  his  services)  includes 
compensation  for  personal  services  only  if,  and  to  the  extent  that,  the 


"Section  359,  3. 
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services  were  rendered  within  the  State  of  New  York.  Compensation 
for  personal  services  rendered  by  a  nonresident  wholly  without  the 
State  is  excluded  from  gross  income  regardless  of  the  fact  that 
payment  may  be  made  from  a  point  within  the  State  or  that  the 
employer  is  a  resident  individual,  partnership  or  corporation.22  (Art. 
412.) 

Ruling.  "Sources  within  the  state"  obviously  includes  rents  for 
the  use  of  property  in  the  state,  profits  of  commerce  carried  on 
in  the  state,  and  so  forth.  The  only  doubt  seems  to  arise  with 
respect  to  payments  made  by  a  resident  of  the  state  or  a  concern 
doing  business  here,  for  services  rendered  which  are  actually  per- 
formed outside  of  the  state  but  inure  to  the  benefit  of  someone  within 
it  or  are  paid  for  in  the  state  or  by  remittance  therefrom. 

It  seems  to  me  that  the  work  done,  rather  than  the  person 
paying  for  it,  should  be  regarded  as  the  "source"  of  income.  It 
would  follow  that  payments,  wherever  and  by  whomever  made, 
for  services  performed  without  the  state  are  not  taxable  against 
nonresidents  and  payments  wherever  and  by  whomever  made,  for 
services  performed  within  the  state  are  taxable  against  nonresidents. 

Where  services  are  rendered  partially  within  and  partially 
without  the  state,  the  income  therefrom  should  be  divided  pro  rata 
into  income  from  sources  within  and  without  the  state.  I  think 
the  Comptroller  should  make  a  rule  fixing  the  methods  of  prorating. 
(Attorney-General's  Income  Tax  Letter  No.  2,  dated  May  29,  1919.) 

In  the  city  of  New  York  services  are  rendered  by  the  ex- 
ecutive heads  of  numerous  corporations  whose  activities  cover 
many  states.  Each  branch  may  charge  to  expense  a  propor- 
tionate part  of  such  executive  salaries.  While  all  or  most  of 
the  executive's  time  is  spent  at  the  New  York  office,  his  earn- 
ings in  a  large  part  are  attributable  to  services  rendered  to 
portions  of  the  organization  outside  New  York  State;  never- 
theless, so  long  as  the  executive  spends  part  of  the  time  in 
New  York  it  is  not  discrimination  to  tax  that  part  of  his  time 
on  the  basis  of  a  resident. 

For  a  method  of  apportionment  when  part  of  the  actual 
work  done  is  outside  the  state,  see  page  389. 

Income  from  business. — A  non-resident  individual  may 
conduct  a  business  within  the  state.    In  such  case  the  entire  net 


°See  Income  Tax  Procedure,  1921,  page  985. 
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income  from  the  business  is  taxable.  If  a  non-resident  in- 
dividual carries  on  a  business  both  within  and  without  the 
state,  the  entire  net  income  is  ascertained  and  then  appor- 
tioned,23 so  that  only  the  amount  deemed  to  have  arisen  from 
sources  within  the  state  may  be  taxed. 

Regulation.  In  the  case  of  a  nonresident  (other  than  one  who 
is  employed  by  another  as  distinguished  from  doing  business  on  his 
own  account)  gross  income  from  a  business,  trade,  profession  or 
occupation  is  determined  in  the  same  manner  as  is  the  gross  income 
of  a  resident,  from  a  business,  trade,  profession  or  occupation,  but 
includes  only  income  from  a  business,  trade,  profession  or  occu- 
pation carried  on  within  the  State  of  New  York.     (Art.  414.) 

When  a  partnership  with  a  non-resident  member,  or  an 
estate  or  trust  with  a  non-resident  beneficiary,  carries  on  a  busi- 
ness both  within  and  without  the  state,  the  net  income  from 
the  business  is  first  ascertained  and  then  apportioned.  Special 
forms  (204A  and  205A)  are  provided  for  partnerships  and 
estates  respectively. 

Income  from  isolated  sales. — Taxable  income  accrues  to  a 
non-resident  from  only  two  classes  of  sales,  other  than  from  a 
trade  or  business,  viz. :  (1)  sales  of  real  property  located  in 
New  York  State;  (2)  sales  of  personal  property  located  in 
New  York  State,  but  not  including  stocks,  bonds,  or  other 
securities24  unless  such  securities  are  used  in  carrying  on  a 
business. 

Regulation.  Gross  income  of  a  nonresident  shall  include  all 
the  profits  derived  from  the  sale,  exchange  or  other  disposition 
of  real  property  located  within  the  State  of  New  York.  It  also 
includes  all  the  profits  derived  from  the  sale,  exchange  or  other 
disposition  of  personal  property  (other  than  stocks,  bonds  or  other 
securities)  having  an  actual  situs  within  the  State  but  not  forming 
part  of  the  assets  of  a  business  carried  on  within  the  State.  Gross 
income  from  the  sale,  exchange  or  other  disposition  of  real  or  per- 
sonal property  is  determined  in  the  same  manner  as  gross  income 
from  similar  sales  by  a  resident.     (Art.  417.) 


23For  method  of  apportionment,  see  page  391  et  seq. 

^For  non-deductible  losses  from  sales  of  securities,  see  page  385. 
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Income  from  rents  and  royalties. — If  the  property  from 
which  the  rent  or  royalty  is  received  is  located  within  New 
York  State,  income  from  rents  and  royalties  is  taxable  to  a 
non-resident.  If  the  property  is  located  without  New  York 
State,  the  rent  or  royalty  therefrom  is  not  taxable. 

Regulation.  The  gross  income  of  a  nonresident  from  rents 
and  royalties  includes  all  rents  and  royalties  received  from  property 
located  within  the  State  of  New  York  and  excludes  all  other  rents 
and  royalties.  Such  gross  income  is  determined  in  the  same  manner 
as  is  the  gross  income  of  a  resident  from  rents  and  royalties.  Rent 
received  by  a  nonresident  for  property  located  without  the  State  is 
excluded  from  gross  income  regardless  of  the  fact  that  payments 
may  be  made  from  a  point  within  the  State  by  a  resident  individual, 
partnership  or  corporation.     (Art.  418.) 

The  following  ruling  declares  that  royalties  from  plays 
or  moving  picture  rights  received  by  a  non-resident  are  not 
taxable.  Royalties  received  by  authors  from  the  sale  of  books 
are  in  the  same  category.  It  appears,  therefore,  that  the  only 
royalties  taxable  to  a  non-resident  are  those  received  from 
mining  properties.  The  test  would  appear  to  be  that  the  prop- 
erty from  which  the  royalties  are  received  has  its  situs  in  -New 
York  State,  and  title  thereto  vests  in  the  recipient  of  the  roy- 
alties. In  the  case  of  intangible  property  the  situs  follows  the 
owner.  The  production  of  the  motion  picture  is  not  the  busi- 
ness of  the  recipient  of  the  royalties. 

Ruling.  In  reply  to  your  letter  of  December  19,  wherein  you 
inquire  as  to  the  taxability  of  royalties  received  by  an  English  author 
on  plays  produced  by  a  New  York  manager  in  New  York  State  and 
other  States  of  the  United  States,  you  are  advised  that  nonresidents 
are  taxed  under  the  New  York  State  law  only  on  income  from  (a) 
Property  located  within  the  State  of  New  York;  (b)  Business,  trade, 
profession  or  occupation  carried  on  within  the  State  of  New  York 
and  that  the  income  from  royalties  does  not  come  within  either  of 
these  classes  and  therefore  is  not  subject  to  tax  to  nonresidents 
under  the  New  York  State  law. 

This  applies  also  to  royalties  from  the  sale  of  moving  picture 
rights  regardless  of  the  fact  that  the  purchaser  of  the  rights  has  his 
main  office  in  New  York  City  and  permits  the  use  of  the  motion 
picture  both  within  the  State  of  New  York  and  elsewhere. 

In  reply  to  your  third  query,  you  are  advised  that  the  outright 
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sale  by  a  nonresident  author  of  motion  picture  rights  of  a  play 
produced  and  written  by  him  in  England  does  not  result  in  income 
taxable  to  a  nonresident  under  the  New  York  State  law  regardless 
of  the  fact  that  the  sale  was  made  in  New  York  State.  (Official 
ruling,  dated  Dec.  24,  1919.) 

Income  on  which  tax  is  withheld  must  be  included. — 

Law.    Section  366 

4.  Income  upon  which  any  tax  is  required  to  be  withheld  at  the 
source  under  this  section  shall  be  included  in  the  return  of  the  recip- 
ient of  such  income 

If  a  single  person  (a  non-resident)  received  a  salary  of 
$3,000  per  annum  for  services  performed  in  New  York  State, 
there  would  have  been  withheld  by  the  employer  $20  (1  per 
cent  on  $3,000,  less  the  personal  exemption  of  $1,000).  The 
employee  in  reporting  to  New  York  State,  however,  would  re- 
-  turn  the  gross  amount,  $3,000,  not  the  $2,980  actually  received. 
Item  19  (c),  form  203,  page  2  of  return,  provides  for  report- 
ing the  amount  of  tax  withheld  opposite  the  amount  of  income 
from  personal  services.  The  taxpayer  would  of  course  deduct 
from  his  total  tax  the  $20  paid  on  his  behalf  by  the  employer. 

Deductions 

The  law  imposes  two  conditions  precedent  to  the  allowance 
of  deductions  to  non-residents :  ( 1 )  a  complete  return  of 
gross  income  from  sources  both  within  and  without  the  state, 
must  be  filed;25  (2)  the  deductions  claimed  must  be  "connected 
with  income  arising  from  sources  within  the  state." 

Law.     Section  360.  .  . 

11.  In  the  case  of  a  taxpayer  other  than  a  resident  of  the  state 
the  deductions  allowed  in  this  section  shall  be  allowed  only  if,  and  to 
the  extent  that,  they  are  connected  with  income  arising  from  sources 
within  the  state;  .... 

The  general  rules  governing  the  allowance  to  a  non-resi- 
dent of  the  same  deductions  which  are  permitted  to  a  resident 
are  stated  in  the  following: 


^Section  367. 
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Regulation.  In  general  the  deductions  from  gross  income  allow- 
able to  a  nonresident  are  the  same  as  allowed  to  a  resident,  except 
that  they  are  allowed  only  if,  and  to  the  extent  that,  they  are  connected 
with  income  arising  from  sources  within  the  State  of  New  York,  that 
is,  in  connection  with  property  owned  or  with  a  business,  trade, 
profession  or  occupation  carried  on  within  the  State.  A  nonresident 
taxpayer  shall  not  be  entitled  to  any  deductions  unless  his  return 
discloses  his  total  gross  income  from  sources  both  within  and  with- 
out the  State  to  the  extent  required  by  the  form  of  return.    (Art.  431.) 

A  complete  return  of  gross  income  from  within  and  with- 
out the  state  is  not  required.  Only  such  information  as  is 
called  for  by  the  return  form  is  necessary. 

Business  expenses. — If  a  non-resident  conducts  a  business 
entirely  within  the  state  of  New  York,  he  is  taxed  on  the  net 
income  from  such  business,  as  a  resident  would  be  taxed.  It 
follows,  of  course,  that  in  computing  the  net  income  from  the 
business  he  is  allowed  the  same  deductions  as  a  resident.  When 
the  business  is  carried  on  both  within  and  without  the  state  an 
apportionment  is  necessary.26 

Deduction  for  interest. — The  arbitrary  limitation  in  the 
law  as  originally  enacted  on  the  deduction  for  interest  has 
now  been  removed.27  Section  360,  paragraph  2  (as  amended 
by  chapter  693,  laws  of  1920),  now  permits  the  deduction  of 
"all  interest  paid  or  accrued  during  the  taxable  year  on  in- 
debtedness," but  this  is  limited  in  the  case  of  non-residents  by 
the  following: 

Regulation.  A  nonresident  is  entitled  to  deduct  from  gross 
income  all  interest  paid  or  accrued  during  the  taxable  year  in 
connection  with  taxable  income  from  sources  within  the  State  of 
New  York.     (Art.  434.) 


MSee  page  391. 

^[Former  Procedure]  That  part  of  section  360,  2,  applying  to  non- 
residents read : 

"  ....  or  in  case  of  an  individual  not  a  resident  of  the  state,  the 
same  proportion  of  interest  paid  or  accrued  within  the  taxable  year  on 
indebtedness  which  the  amount  of  such  gross  income,  as  herein  denned, 
bears  to  the  gross  amount  of  his  income  from  all  sources  within  and 
without  the  state." 
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The  amendment  is  retroactive  to  January  1,  1920;  hence 
does  not  affect  1919  returns. 

A  non-resident  owning  business  property  in  New  York 
State  (even  though  for  the  time  being  it  is  not  producing 
income)  is  entitled  to  deduct  interest  on  loans  to  carry  the 
property.  On  the  other  hand,  interest  on  a  loan  covering  a 
non-resident's  private  residence  in  New  York  has  been  dis- 
allowed. 

Ruling.  Would  a  non-resident  be  allowed  to  deduct  interest  on 
indebtedness  incurred  in  connection  with  a  loan  to  build  his  private 
residence  in  New  York  City  ? 

No,  such  indebtedness  is  not  incurred  in  connection  with  any 
taxable  income  of  the  non-resident  from  sources  in  New  York 
State,  in  the  absence  of  any  facts  showing1  that  the  owner  has  any 
intention  of  renting  his  home.  (Question  52,  Comptroller's  Ques- 
tions and  Answers,  192 1.) 

The  foregoing  appears  to  be  quite  as  great  a  discrimination 
against  non-residents  as  the  former  denial  of  the  personal 
exemptions.  In  view  of  the  right  of  a  resident  to  deduct 
interest  on  a  mortgage  on  his  residence,  the  non-resident  would 
seem  to  have  the  same  right. 

Effect  of  amendment.- — 

Ruling.  In  reply  to  your  letter  of  June  16  with  reference  to  the 
deduction  of  interest  by  a  nonresident,  we  are  of  the  opinion  that 
the  amendment  to  section  360  with  regard  to  the  deduction  of  in- 
terest does  not  affect  nonresidents  at  all.  Subdivision  11  of  section 
360  limits  all  deductions  of  nonresidents  to  the  extent  that  they 
are  connected  with  income  arising  from  sources  within  the  state. 
If,  in  connection  with  the  earning  of  taxable  income  within  the 
State  of  New  York,  a  nonresident  has  to  pay  interest,  such  interest 
is  deductible. 

If  a  single  interest  bearing  obligation  applies  to  income  from 
sources  both  within  and  without  the  State,  the  interest  is  deduct- 
ible in  the  same  proportion  as  determines  the  taxability  of  the  income. 
(Letter  to  Morris  F.  Frey,  the  Guaranty  Trust  Company,  New  York, 
N.  Y.,  signed  by  I.  Sack,  Assistant  Director,  Chief,  Audit  Division, 
and  dated  June  24,  1920.) 

The  foregoing  ruling  is  not  correct  in  stating  that  "the 
amendment  to  section  360  with  regard  to  the  deduction  of  in- 
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terest  does  not  affect  non-residents  at  all."  Before  the  law 
was  amended  the  interest  deduction  of  a  non-resident  was 
subject  to  two  limitations  :  ( 1 )  the  interest  pa"id  must  have 
been  connected  with  income  from  sources  within  the  state; 
(2)  such  interest' was  deductible  only  in  the  proportion  that 
the  gross  income  from  New  York — not  including  exempt  in- 
come— bore  to  total  gross  income  from  all  sources,  whether 
tax-exempt  or  not.  The  amendment  does  not  affect  the  limi- 
tation laid  down  in  ( 1 )  but  entirely  removes  the  limitation 
in  (2). 

Deduction  for  taxes. — The  comments  relative  to  discrimi- 
nation against  non-residents  in  the  case  of  interest  paid28 
are  applicable  in  the  case  of  taxes. 

Regulation.  Income  taxes  and  taxes  and  assessments  for  benefits 
of  a  kind  tending  to  increase  the  value  of  the  property  assessed, 
paid  or  accrued  within  the  taxable  year,  are  not  deductible.  Estate 
and  inheritance  taxes  are  not  deductible.  All  other  taxes  paid  or 
accrued  by  a  nonresident  are  deductible  to  the  extent  that  they  are 
connected  with  sources  of  income  derived  from  property  owned 
or  a  business,  trade,  profession  or  occupation  carried  on  within 
the  State.     (Art.  433.) 

Deductions  for  losses. — While  section  360  (11)  states 
that  deductions  for  losses  shall  be  allowed  non-residents  "only 
if,  and  to  the  extent  that  they  are  connected  with  income 
arising  from  sources  within  the  state,"  paragraphs  5  and  6  in 
the  same  section  of  the  law  still  more  definitely  state  the 
limitations  on  deductions  for  losses.  The  losses  deductible  are 
of  three  types,  viz. : 

1.  Losses  incurred  in  trade  or  business. 

2.  Losses  incurred  in  transactions  entered  into  for  profit. 

3.  Losses  from  casualty  or  theft. 

As  to  the  first  type,  the  law  reads : 


'See  page  383- 
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Law.     Section  360 

4.  Losses  sustained  during  the  taxable  year  and  not  compensated 
for  by  insurance  or  otherwise,  if  incurred  in  trade  or  business 

There  is  no  specific  limitation  on  this  type  of  loss  other 
than  the  provision  of  section  360  (11)  that  it  must  be  con- 
nected with  income  from  New  York  sources. 

Law.     Section  360 

5.  Losses  sustained  during  the  taxable  year  and  not  compensated 
for  by  insurance  or  otherwise,  if  incurred  in  any  transaction  entered 
into  for  profit  though  not  connected  with  the  trade  or  business;  but 
in  the  case  of  a  taxpayer  other  than  a  resident  of  the  state,  only 
as  to  such  transactions29  in  real  property  or  in  tangible  personal 
property  having  actual  situs  within  the  state 

It  is  noticeable  that  a  very  definite  limitation  is  attached 
to  the  allowance  of  this  type  of  loss.  Under  the  state  law, 
stocks,  bonds  and  other  securities  are  not  considered  "tangible 
personal  property" ;  consequently  any  losses  therefrom  are  not 
deductible.  This  is  sound  because  the  profits  and  income 
from  such  sources  are  not  taxable.  When,  however,  losses 
from  such  transactions  are  incurred  in  a  business  such  as  that 
of  a  dealer  in  securities,  they  are  fully  deductible. 

Regulation losses  sustained  from  the  sale,  exchange  or 

other  disposition  of  stocks,  bonds  and  other  securities  ....  are  not 
deductible,  except  to  the  extent  that  they  may  be  losses  incurred  in, 
because-  forming  a  part  of,  a  business  carried  on  within  the  State. 
(Art  416.) 

1     The  third  type  of  loss  is  also  more  definitely  limited  as  to 
non-residents. 

Law.     Section  360 

6.  Losses  sustained  during  the  taxable  year  of  property  not  con- 
nected with  the  trade  or  business,  (but,  in  the  case  of  a  taxpayer 
other  than  ■  a  resident,  only  of  real  property  or  tangible  personal 
property  having  an  actual  situs  within  the  state)30  if  arising  from  fires, 


'"[Former  Procedure]  The  words  "in  real  property  or  in  tangible  per- 
sonal property  having  an  actual  situs"  were  added  by  amendment  in  1920 
retroactive'  to- January  1,  1920. 

. ,  "[Former  Procedure]  The  part  of  the  paragraph  in  parenthesis 
read:  "(but;  in  the  case  of  a  taxpayer  other  than  a  resident,  only  of  property 
within  the  state)."  The  amendment  was  made  retroactive  to  January  1,  1920. 


386  PERSONAL  INCOME  TAX' 

storms,  shipwrecks,  or  other  casualty  or  from  theft,  and  not  com- 
pensated for  by  insurance  or  otherwise 

The  following  summary  of  these  three  kinds  of  losses 
given  in  the  following  regulations  elaborates  the  limitations 
stated  in  the  law,  apparently  to  make  certain  that  only  those 
transactions  may  be  considered  wherein,  had  a  profit  resulted, 
such  profit  would  have  been  taxable. 

Regulation.  A  nonresident  taxpayer  may  deduct  from  gross 
income  on  account  of  losses  sustained  during  the  taxable  year  and 
not  compensated  for  by  insurance  or  otherwise,  as  follows : 

(a)  If  incurred  in  a  trade  or  business  carried  on  within  the  State. 

(b)  If  incurred  in  any  transaction  within  the  State  entered 
into  for  profit  though  not  connected  with  a  trade  or  business,  but 
only  if  and  to  the  extent  that  they  are  connected  with  real  prop- 
erty located  within  the  State,  or  with  tangible  personal  property 
having  an  actual  situs  within  the  State,  of  such  character  that  the 
income  flowing  from,  or  by  virtue  of,  the  transaction,  if  a  profit 
had  been  realized,  would  have  been  included  in  the  gross  income 
of  a  nonresident. 

(c)  If  arising  from  fire,  storm,  shipwreck  or  other  casualty 
or  from  theft,  but  only  if  and  to  the  extent  that  they  are  connected 
with  real  property  located  within  the  State,  or  tangible  personal 
property  having  an  actual  situs  within  the  State,  of  such  a  character, 
that  the  income  flowing  from  it,  or  by  virtue  of  it,  if  any,  would 
be  included  in  the  gross  income  of  a  nonresident.     (Art.  435.) 

Deductions  for  contributions. — As  contrasted  with  a  resi- 
dent, a  non-resident  is  allowed  to  deduct  contributions  or 
gifts  to  corporations  or  associations  operated  for  "religious, 
charitable,  scientific  or  educational  purposes,"  only  if  such 
institutions  are  organized  under  the  laws  of  New  York. 

Law.    Section  360 

10 In  the  case  of  a  taxpayer  other  than  a  resident  of  the 

state  this  deduction  shall  be  allowed  only  as  to  contributions  or  gifts 
made  to  corporations  or  associations  incorporated  by  or  organized 
under  the  laws  of  this  state  or  to  the  vocational  rehabilitation  fund. 

The  deduction  for  contributions  is  being  allowed  by  the 
state  up  to  15  per  cent  of  the  taxpayer's  income  from  sources 
within  the  state. 
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Ruling.  Replying  to  the  inquiries  in  your  letter  of  May  22  you 
are  advised  as  follows : 

1.  A  nonresident  taxpayer  is  permitted  to  deduct  con- 
tributions made  to  New  York  corporations  which  are  char- 
itable and  educational,  when  his  only  taxable  income  received 
in  New  York  State  is  from  a  salary  or  rents  of  real  prop- 
erty. Such  contributions  are  permitted  to  an  extent  not  ex- 
ceeding 15%  of  the  net  income  of  such  nonresident  from 
New  York  State  sources  computed  without  the  benefit  of 
this  deduction. 

2.  If  such  nonresident  in  paragraph  No.  I  receives  in- 
come from  his  individual  business  carried  on  in  New  York 
State  such  contributions  are  likewise  deductible  to  the  extent 
above  stated. 

It  is  assumed  your  uncertainty  with  respect  to  this  statute 
arose  by  reason  of  the  restrictive  language  in  subdivision  11  of 
section  360  of  the  law  which  permits  deductions  to  nonresidents 
only  to  the  extent  that  they  are  made  out  of  income  arising  from 
sources  within  this  state.  In  preparation  of  the  blank  for  nonresi- 
dent returns  consideration  was  given  to  the  legislative  intent  in 
the  use  of  this  language.  It  is,  therefore,  the  conclusion  of  this 
office  that  nonresidents  who  derive  taxable  income  from  sources 
within  this  State  should  be  accorded  the  privileges  of  deductions 
against  such  income  even  though  there  is  no  direct  connection 
between  the  source  of  the  income  and  the  fund  from  which  the 
charitable  contribution  is  made.  It  may  safely  be  assumed  that 
if  the  nonresident's  income  goes  into  a  common  fund  that  the 
charitable  contribution  which  he  makes  in  this  State  correspond- 
ingly reduces  the  taxable  income  which  the  nonresident  receives 
from  New  York  State  sources.  (Letter  to  Franklin  Carter,  Jr., 
signed  by  Comptroller  Eugene  M.  Travis,  by  E.  G.  Zimmer,  Assist- 
ant Director,  Chief,  Information  Division,  and  dated  June  3,  1920.) 

The  American  Red  Cross  is  a  national  organization,  but 
the  state  permits  the  deduction  by  a  non-resident  of  contribu- 
tions made  to  a  New  York  chapter.  Contributions  to  the 
Y.  M.  C.  A.,  if  limited  to  relief  or  educational  work,  similarly 
are  deductible. 

Apportionment  of  Income  to  Sources  Within  the  State 

As  a  non-resident  is  taxable  only  on  certain  income  from 
sources  within  the  state,31  when  the  income  attributable  to 


"Section  359,  3. 
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New  York  sources  cannot  be  "earmarked"  definitely  it  is 
necessary  to  make  the  allocation  on  some  fair  basis  of  appor- 
tionment. 

The  following  summarizes  the  bases  already  announced 
by  the  state  to  be  used  in  particular  classes  of  cases : 

Type  of  Earnings  Basis  of  Apportionment 

Salaries  and  commissions — sales-      Volume  of  sales. 

men  and  agents. 
Salaries  and  wages — corporate  of-      Time  spent. 

ficers,  clerks,  laborers. 
Professional  practitioners.  Location  of  office. 

Railroad  trainmen — paid  by  mile-      Mileage. 

age. 
Seamen — within  the  port  of  New      One-half. 

York   operating  between   New 

York  and  New  Jersey. 

Income  from  a  business  carried  on  within  and  without  the 
state  is  ascertained  in  the  same  manner  as  for  a  resident. 
Assume  the  income  to  be  $20,000.  The  problem  is  to  deter- 
mine how  much  of  this  $20,000  should  be  allocated  to  New 
York  sources.  The  method  prescribed  by  the  Comptroller 
in  article  457s2  calls  for  the  ascertainment  of  (1)  New  York 
State  factors,33  and  (2)  total  factors.  Assume  that  the  ratio 
of  (1)  to  (2)  is  60  per  cent.  Then  60  per  cent  of  the  net  in- 
come from  the  business  ($20,000),  or  $12,000,  is  the  amount 
allocated  to  New  York. 

The  regulations34  clearly  state  that  all  that  is  desired  is  "to 
allocate  to  the  State  of  New  York  on  a  fair  and  equitable  basis 
a  proportion  of  such  income,"  and  if  the  method  of  using  the 
factors  suggested  by  the  Comptroller  does  not  work  out  equi- 
tably an  alternative  basis  may  be  submitted. 

Salaries  and  commissions  of  salesmen,  agents,  etc. — 

Regulation.  The  gross  income  from  commissions  and  salaries 
earned  by  nonresident  salesmen,  drummers,  agents  or  others,  through 


82See  page  393. 
""See  page  393- 
"Article  470;  see  page  395. 
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whose  services  receipts  or  remuneration  inure  directly  to  the  em- 
ployer, for  services  performed  or  sales  made  within  and  without 
the  State  of  New  York,  includes  that  proportion  of  the  commissions 
and  salaries  received  which  the  volume  of  business  transacted  by 
such  employee  within  the  State  of  New  York  bears  to  the  total 
volume  of  business  transacted  by  him  within  and  without  the  State. 
Allowable  deductions  must  be  apportioned  on  the  same  basis.  (Art. 
45I-) 

If  a  salesman  were  receiving  a  much  higher  rate  of  com- 
mission, say,  on  sales  to  certain  customers  in  New  Jersey,  than 
on  sales  to  customers  in  New  York,  the  basis  outlined  in  the 
foregoing  regulation  would  not  be  equitable,  because  while  a 
much  larger  amount  would  actually  be  earned  without  the 
state,  the  apportionment  on  the  basis  of  volume  of  sales  would 
allocate  an  undue  proportion  to  New  York  State.  In  such  a 
case  the  salesman  should  definitely  segregate  sales  withia  and 
sales  without  the  state. 

Salaries  and  wages — corporate  officers,  clerks,  etc. — 

Regulation.  If  the  nature  of  the  employment  of  the  nonresident 
is  such  that  receipts  of  remuneration  for  services  rendered  do  not 
inure  directly  to  the  employer,  as  in  the  case  of  corporate  officers, 
clerical  employees,  laborers  or  other  like  classes  of  employees,  gross 
income  includes  that  proportion  of  the  total  amount  received  for 
services  which  the  time  employed  within  the  State  bears  to  the  total 
time  employed  both  within  and  without  the  State  of  New  York. 
Allowable  deductions  must  be  apportioned  on  the  same  basis.  (Art. 
452.) 

The  foregoing  ruling  is  sound,  because  the  only  part  of  the 
compensation  taxed  is  the  compensation  for  the  time  which 
is-'  spent  in  New  York.  Even  though  the  services  are  rendered 
to  or  for  account  of  non-resident  businesses  the  state  may  adopt 
a  basis  which  restricts  the  tax  to  time  employed  in  the  state. 

Earnings  of  professional  men. — The  test  in  the  case  of  pro- 
fessional men  is  the  location  of  the  office.  If  one  office  only  is 
maintained,  and  that  in  New  York  State,  all  the  earnings  are 
allocated  to  New  York,  although  services  may  have  been 
rendered  without  the  .state. 
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Ruling.  In  the  case  of  professional  services  rendered  by  lawyers, 
physicians,  consulting  engineers,  architects,  etc.,  rendered  partly 
within  and  partly  without  the  State,  the  test  is  the  location  of  the 
office  or  recognized  and  established  place  of  such  occupation.  If 
only  one  office  is  maintained,  which  office  is  located  in  the  State,  the 
entire  income  of  such  person  is  taxable  notwithstanding  the  consum- 
mation of  certain  isolated  transactions  without  the  State.  If,  on  the 
other  hand,  one  or  more  offices  are  maintained  without  the  State,  the 
rule  of  allocating  to  the  state  a  fair  and  equitable  proportion  of  such 
income  should  be  applied. 

The  principal  office  and  place  of  business  of  the  attorney  in  the 
case  cited  by  you  is  located  in  New  York  City.  He  maintains  no 
other  office,  although  frequently  performing  services  in  other  states. 

I,  therefore,  conclude  that  the  entire  income  derived  by  a  non- 
resident attorney  maintaining  an  office  for  the  practice  of  his  profes- 
sion in  the  State  of  New  York,  and  not  elsewhere,  is  taxable  under 
article  16  of  the  tax  law.  In  such  a  case,  it  is  not  the  place  where 
the  service  is  rendered  which  determines  the  taxability  of  the  income, 
rather*  it  is  the  place  where  the  nonresident  maintains  an  office  or  place 
of  business  from  which  he  systematically  and  regularly  carries  on 
the  practice  of  his  profession,  to  which  new  business  comes  and  from 
which  it  is  executed. 

This  rule  is  applicable  to  all  cases  of  nonresidents  rendering  pro- 
fessional services,  who  maintain  offices  for  the  practice  of  their  pro- 
fessions in  New  York  State  and  elsewhere.  (Official  ruling, 
dated  May  25,  1920.) 

In  the  case  of  professional  practitioners  maintaining  offices 
within  and  without  the  state,  but  performing  services  for 
clients  without  the  state  through  their  New  York  office,  the  At- 
torney-General35 has  concurred  in  the  view  of  the  Comptroller 
that  all  income  derived  through  the  New  York  office  must  be 
considered  as  arising  from  sources  within  the  state  and  that 
the  location  of  the  client's  offices  in  which  the  services  were 
performed  is  not  a  material  factor. 

Wages  of  railroad  trainmen  on  mileage  basis. — 

Ruling.  Where  such  nonresidents  are  employed  in  train  service, 
and  the  wages  of  such  employees  are  based  on  mileage,  the  most  prac- 
tical way  to  fix  a  basis  for  determining  the  taxable  income  of  such 
employees  is  to  allocate  the  earnings  in  that  proportion  of  the  total 


35 Attorney-General's  Income  Tax  Letter  No.  39,  dated  September  23, 
1920. 
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amount  received  which  the  mileage  within  the  State  bears  to  the  total 
mileage  on  which  the  wages  are  computed. 

This  rule  of  course  may  be  followed  only  in  the  case  of  employees 
such  as  engineers,  firemen,  conductors,  and  brakemen  employed  on  a 
regular  run;  one  destination  being  in  New  York,  the  other  outside 
of  the  State,  and  whose  total  compensation  is  based  on  mileage. 
(Official  ruling,  dated  June  17,  1920.) 

The  above  is  the  method  adopted  by  the  state  in  requiring 
withholding  by  railroad  companies  operating  in  New  York 
and  New  Jersey,  with  paying  offices  in  New  York. 

Wages  of  seamen. — 

Regulation.  Resident  seamen,  like  all  other  residents  of  the 
State  of  New  York,  are  taxable  on  their  entire  net  income  as  defined 
by  the  law  and  these  regulations  from  whatever  sources  derived. 
Nonresident  seamen,  however,  are  taxable  only  on  income  derived 
from  sources  within  the  State  of  New  York.  The  wage  of  a  non- 
resident seaman  earned  on  a  vessel  operating  exclusively  within  the 
State  of  New  York  is  regarded  as  income  received  from  sources  within 
the  State  of  New  York,  and  as  such,  is  taxable  income.  The  wage 
earned  by  a  nonresident  seaman  on  a  ship  which  is  operated  exclu- 
sively between  ports  of  the  State  of  New  York  and  foreign  ports, 
or  ports  of  other  states  is  not  to  be  regarded  as  from  sources  within 
the  State  of  New  York,  even  though  at  times  the  ship  touches  at  a 
port  within  the  State  of  New  York  and  remains  there  a  reasonable 
time  for  the  transaction  of  its  business.  -  The  presence  within  the 
State  of  a  seaman  aboard  a  ship  which  enters  a  port  for  the  purpose 
of  foreign  or  interstate  trade  is  merely  transitory  and  the  wages 
earned  during  that  period  by  a  nonresident  seaman  are  not  taxable. 
Seamen  employed  on  vessels  operating  between  the  States  of  New 
Jersey  and  New  York  within  the  port  of  New  York  are  regarded  as 
earning  income  from  sources  partly  within  and  partly  without  the 
State  of  New  York.  One-half  of  the  compensation  earned  aboard 
such  a  vessel  by  a  nonresident  is  held  to  be  taxable  income.  With- 
holding at  the  source  applies  with  respect  to  all  compensation  of 
nonresident  seamen,  which  in  accordance  with  this  article,  constitutes 
taxable  income.     (Art.  453.) 

Apportionment  of  Business  Income 

The  apportionment  of  business  income  is  required  in  three 
cases,  when  a  business  is  carried  on  both  within  and  without 
the  state: 
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i.  By  a  non-resident  individual. 

2.  By  a  partnership  with  a  non-resident  member. 

3.  By  an  estate  or  trust  with  a  non-resident  beneficiary. 

The  first  step  is  to  determine  whether  or  not  the  business  is 
actually  carried  on  both  within  and  without  the  state. 

Definition  of  "business  carried  on  within  the  state." — 

Regulation.  A  business,  trade,  profession  or  occupation  (as  dis- 
tinguished from  personal  service  as  employee)  is  carried  on  within 
the  State  by  a  nonresident  when  he  occupies,  has,  maintains  or  oper- 
ates desk  room,  an  office,  a  shop,  a  store,  a  warehouse,  a  factory,  an 
agency  or  other  place  where  his  affairs  are  systematically  and  regu- 
larly carried  on  notwithstanding  the  occasional  consummation  of  iso- 
lated transactions  without  the  State.  Business  is  being  carried  on  if 
it  is  here  with  a  fair  measure  of  permanency  and  continuity.  Its 
regularity  or  continuity  need  not  be  for  a  long  period;  the  life  of  the 
business  is  not  a  material  factor.     (Art.  41 5.) 

The  state  holds  that  a  business  is  being  carried  on  wholly 
within  the  state. 

Regulation even  though  the  nonresident  or  his  repre- 
sentatives travel  without  the  State  for  the  purposes  of  the  trade  or 
business,  that  is  for  the  purpose  of  buying,  selling,  financing  or  per- 
forming any  duties  in  connection  with  the  business,  and  even  though 
sales  may  be  made  to,  or  services  performed  for,  or  on  behalf  of, 
persons  or  corporations  located  without  the  State.     (Art.  455.). 

Business  carried  on  wholly  without  the  state. — To  decide 
whether  a  business  is  being  carried  on  wholly  without  the  state, 
it  is  necessary  to  compare  the  facts  of  the  case  with  the  pro- 
visions of  the  above-quoted  articles  415  and  455  wherein  is 
defined  "business  carried  on  wholly  within  the  state."  If  the 
facts  do  not  fit  the  latter  definition,  presumably  the  case  must 
be  one  of  "business  carried  on  without  the  state." 

Regulation.  No  part  of  the  net  income  of  a  nonresident  from 
a  business,  trade,  profession,  or  occupation,  carried  on  without  the 
State  of  New  York  (as  "business  carried  on"  is  defined  in  article 
415),  and  not  carried  on  as  so  defined  within  this  State,  is  taxable. 

This  is  so,  even  though  the  nonresident  or  his  representatives  may 
enter  the  State  for  the  purpose  of  buying,  selling,  financing,  or  per- 
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forming  any  other  duty  in  connection  with  the  business ;  and  even 
though  sales  may  be  made  to,  or  services  performed  for,  or  on  behalf 
of,  persons  or  corporations  located  within  the  State.     (Art.  456.) 

Apportionment  of  business  income  from  business  carried 
on  both  within  and  without  the  state. — 

Regulation.  If  a  nonresident  or  a  partnership  with  a  nonresident 
member,  carries  on  business  (as  "business  carried  on"  is  defined  in 
article  415), 30  both  within  and  without  the  State,  the  net  business  in- 
come therefrom  must  be  apportioned  so  as  to  allocate  to  the  State  of 
New  York  a  proportion  of  such  income  on  a  fair  and  equitable  basis, 
in  accordance  with  approved  methods  of  accounting. 

If  the  books  of  the  taxpayer  are  so  kept  as  regularly  to  disclose 
the  proportion  of  his  business  income,  which  is  earned  from  sources 
within  the  State,  the  return  of  the  taxpayer  shall  disclose  both  the 
total  income,  and  the  part  apportioned  to  the  State  of  New  York, 
and  the  basis  upon  which  such  apportionment  is  made.  If  such  basis 
is  approved  by  the  Comptroller,  the  return  will  be  accepted. 

If  the  books  of  the  taxpayer  do  not  disclose  the  proportion  of  his 
net  income  from  sources  within  the  State  of  New  York,  his  return, 
or  if  the  basis  of  apportionment  used  by  him  shall  not  be  approved 
by  the  Comptroller,  his  amended  return  shall  disclose  his  net  income 
from  business  both  within  and  without  the  State,  and  the  tax  will  be 
calculated  and  collected  upon  the  portion  of  his  total  net  income  from 
business  which  the  aggregate  of  the  New  York  State  factors  bears 
to  the  aggregate  of  the  total  factors  as  herein  defined. 

The  "New  York  State  factors"  include  the  following: 

(1)  The  average  of  the  value  of  his  real  property  and  tangible 
personal  property  within  the  State,  (a)  at  the  beginning  of  the  tax- 
able year  and  (b)  at  the  end  of  the  taxable  year,  but  only  of  property 
connected  with  the  business. 

(2)  The  total  wages,  salaries,  and  other  personal  service  compen- 
sation paid  during  the  taxable  year  to  employees  in  connection  with 
the  business  carried  on  (as  defined  in  article  415)  within  the  State. 

(3)  The  gross  sales  or  charges  for  services  performed,  by  or 
through  an  agency  (of  the  kind  enumerated  in  article  415)  located 
within  the  State.  The  sales  or  charges  to  be  allocated  to  New  York 
shall  include  all  sales  negotiated  or  consummated  by  salesmen,  or 
services  performed  by  other  representatives,  attached  to  or  sent  from 
offices,  or  other  agencies,  situated  within  the  State  of  New  York. 

The  "total  factors"  include  the  following: 

(1)   The  average  of  the  value  of  all  his  real  property  and  tangible 


16See  page  392. 


394  PERSONAL  INCOME  TAX 

personal  property  (a)  at  the  beginning  of  the  taxable  year,  and  (b) 
at  the  end  of  the  taxable  year,  both  within  and  without  the  State, 
but  only  of  property  connected  with  the  business. 

(2)  The  total  wages,  salaries,  and  other  personal  service  compen- 
sation paid  by  him  during  the  taxable  year,  to  employees  connected 
with  the  business,  whether  within  or  without  the  State. 

(3)  The  gross  sales,  or  charges  for  services  performed,  whether 
within  or  without  the  State. 

"Business  Income"  as  used  in  this  article  excludes  profits  (or 
losses)  from  the  sale,  exchange  or  other  disposition  of  real  property, 
and  income  from  rents  and  royalties,  income  from  these  sources  being 
taxable  only  if  the  property  from  which  the  income  was  derived  was 
located  within  the  State  of  New  York,  and  in  such  case  the  entire 
net  income  from  these  sources  is  taxable.37     (Art.  457.) 

The  illustration  of  a  return  of  a  non-resident  shown  in 
Appendix  A  indicates  in  schedule  A,  page  3  of  return,  form 
203,  item  30,  net  income  of  $11,746  from  a  business  carried  on 
both  within  and  without  the  state.  The  "factors"  referred  to 
in  the  above  regulation  may  then  be  tabulated  in  schedule  G, 
page  4  of  the  return,  as  follows : 

1.  Description  of  Items  Used  as  Factors  2.   Totals  3.  New  York 

(Within  and  with-  State 

out  the  State)  Amounts 

(1)  Value  of  the  Real  and  Tangible  Per- 
sonal Property  of  the  Business : 

(a)  At  the  beginning  of  the  period  cov- 

ered by  the  return  $16,760.00  $  9,390.00 

(b)  At  the  end  of  the  period  covered 

by  the  return 14,720.00  7,580.00 

Total  of  lines  2  and  3 $31,480.00  $16,970.00 

Average  $15,740.00  $  8,485.00 

(2)  Wages,    Salaries   and    Other'  Personal 

Service    Compensation    Paid    During 

the  Year   14,400.00  8,400.00 

(3)  Gross     Sales      of      Merchandise,     or 

Charges    for    Services,    During    the 

Year   240,000.00  150,000.00 

Total $270,140.00  $166,885.00 


The  ratio  of  $166,855  to  $270,140  is  61.777  Per  cent- 
This  percentage  applied  to  the  total  net  income  from  the  busi- 


es ee  page  367. 
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ness  ($11,746)  gives  $7,256.33,  the  amount  of  net  income 
from  the  business  allocated  to  the  state  of  New  York.  This 
amount  ($7,256.33)  is  then  entered  on  page  2  of  return, 
form  203,  item  21,  "income  from  business  or  profession." 

If  the  apportionment  is  made  for  a  partnership,  form 
204-A  is  used;  if  for  an  estate  or  trust,  form  205-A.  The 
same  "factors,"  however,  are  used  as  shown  in  the  above 
table. 

Alternative  basis  of  apportionment. — If  the  taxpayer  feels 
that  the  foregoing  methods  do  not  correctly  reflect  the  income 
arising  from  sources  within  the  .state38  he  is  entitled  to  submit 
an  apportionment  which  is  more  consonant  with  the  facts  and 
which  will  assign  to  the  state  the  correct  amount  of  income. 

Regulation.  The  provisions  of  articles  451  to  470  dealing  with 
the  apportionment  of  income  of  nonresidents  earned  from  sources 
both  within  and  without  the  State  of  New  York  are  designed  to  allo- 
cate to  the  State  of  New  York  on  a  fair  and  equitable  basis  a  pro- 
portion of  such  income  earned  from  sources  both  within  and  without 
the  State.  Any  nonresident  may  submit  an  alternative  basis  of  appor- 
tionment with  respect  to  his  own  income  and  explain  that  basis  in 
full  in  his  return.  If  approved  by  the  Comptroller,  that  method  will 
be  accepted  instead  and  in  place  of  the  one  herein  prescribed.  (Art. 
470.) 

If  an  alternative  basis  of  apportionment  is  submitted,  the 
Comptroller  in  certain  cases  still  requires  that  the  computa- 
tion called  for  by  article  457s9  be  also  submitted,  presumably 
for  comparative  purposes. 

Both  forms  204-A  and  205-A  contain  the  following  in- 
struction : 

If,  pursuant  to  article  470  an  alternative  basis  of  apportionment  is 
submitted,  or  a  partnership  submits  any  basis  of  apportionment  other 
than  that  described  in  article  457,  the  schedule  contained  on  this  form 
must  be  filled  out  and  submitted  in  addition  to  all  information  and 
data  used  in  the  alternative  method  of  apportionment. 


"'Section  359,  3- 
30See  page  393- 
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Exemptions  and  Credits 

After  the  net  income  of  a  non-resident  has  been  ascertained 
as  outlined  in  the  preceding  pages,  the  amount  of  personal 
exemptions  stated  below  is  deducted  from  the  net  income  and 
on  the  balance  the  tax  is  computed  at  the  same  rates  as  in  the 
case  of  a  resident.40 

Personal  exemptions. — The  law41  as  it  now  stands  (section 
362)  grants  to  a  non-resident  the  same  personal  exemption 
and  allowance  for  dependents  which  are  permitted  a  resident. 
The  law  was  amended  as  a  result  of  the  decision  of  the  United 
States  Supreme  Court42  holding  that  failure  to  grant  to  non- 
residents the  same  personal  exemptions  as  those  allowed  to 
residents  was  discriminatory  and  rendered  the  law  uncon- 
stitutional so  far  as  non-residents  were  concerned. 

Regulation.  A  nonresident  is  entitled  to  the  same  personal  ex- 
emptions as  are  allowed  to  a  resident  taxpayer.     (Art.  437.) 

Credits  for  income  taxes  paid  to  other  states. — To  avoid 
double  taxation  of  the  same  income  the  law  provides  for 
granting  to  a  non-resident,  against  the  tax  computed  under 
the  New  York  law,  credit  of  a  corresponding  part  of  the  tax 
paid  in  the  state  of  residence. 

Law.  Section  363.  Whenever  a  taxpayer  other  than  a  resident 
of  the  state  has  become  liable  to  income  tax  to  the  state  or  country 
where  he  resides  upon  his  net  income  for  the  taxable  year,  derived 
from  sources  within  this  state  and  subject  to  taxation  under  this  article, 
the  comptroller  shall  credit  the  amount  of  income  tax  payable  by 
him  under  this  article  with  such  proportion  of  the  tax  so  payable  by 
him  to  the  state  or  country  where  he  resides  as  his  income  subject 
to  taxation  under  this  article  bears  to  his  entire  income  upon  which 
the  tax  so  payable  to  such  other  state  or  country  was  imposed;  .... 


"See  page  89. 

"[Former  Procedure]  Section  362,  before  amendment  in  1920  read 
in  part :  "The  following  exemptions  shall  be  allowed  to  any  resident  tax- 
payer." As  amended,  the  section  now  reads  "any  taxpayer." 

'''Travis  v.  The  Yale  &  Towne  Mfg.  Co.,  252  U.,  S-  60;  quoted  in  full 
in  Appendix  B. 
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Regulation Amount  of  "taxes  payable"  means  taxes  only 

(no  credit  being  given  for  amounts  representing  interest  or  penalties) 
paid  or  accrued  during  the  taxable  year  on  behalf  of  the  individual 
claiming  credit (Art.  482.) 

Non-resident  aliens  and  citizens  living  abroad. — 
The  credit  for  income  taxes  is  not  confined  to  those  imposed 
by  other  states  in  the  Union. 

Regulation.v  ....  "Other  state  or  country"  includes  within  its 
meaning  territories,  possessions,  states  and  any  foreign  sovereignty. 
(Art.  482.)  » 

Conditions  precedent  to  allowance  of  credit. — 

Law.     Section  363 provided  that   such   credit  shall   be 

allowed  only  if  the  laws  of  said  state  or  country  (1)  grant  a  sub- 
stantially similar  credit  to  residents  of  this  state43  subject  to  income 
tax  under  such  laws  or  (2)  impose  a  tax  upon  the  personal  incomes 
of  its  residents  derived  from  sources  in  this  state  and  exempt  from 
taxation  the  personal  incomes  of  residents  of  this  state.  No  credit 
shall  be  allowed  against  the  amount  of  the  tax  on  any  income  taxable 
under  this  article  which  is  exempt  from  taxation  under  the  laws  of 
such  other  state  or  country.  This  section  as  amended  shall  apply  to 
taxes  for  the  year  nineteen  hundred  and  nineteen  and  each  year 
thereafter. 

Clause  (2)  of  the  foregoing  represents  an  important 
amendment  made  in  1920  (effective  for  19 19  returns). 

Before  amendment,  the  law  allowed  to  non-residents  credit 
for  taxes  paid  in  another  state  or  country,  when  such  other 
state-  or  country  imposed  a  tax  on  income  from  sources  therein 
received  by  residents  of  New  York,  and  granted  a  substantially 
similar  credit  to  residents  of  New  York.  This  was  deemed 
not  to  authorize  a  credit  to  residents  of  Massachussetts  for  tax 
paid  in  that  state  on  income  received  from  New  York,  be- 
cause residents  of  New  York  were  not  subject  to  income  tax  in 


"[Former  Procedure]     This  part  of  section  363  read: 

"  .  .  .  .  provided  that  such   credit   shall  be  allowed  only  if   the   laws 

of  said  state  or  country  grant  a  substantially  similar  credit  to  residents 

of  this  state  subject  to  income  tax  under  such  laws." 
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Massachusetts.  Thus,  no  credit  was  granted  to  residents  of 
New  York  by  the  state  of  Massachusetts. 

Clause  (2)  of  the  law,  quoted  above,  meets  the  situation 
by  granting  the  credit  if  the  state  in  which  the  non-resident 
lives  imposes  a  tax  on  income  from  New  York  sources  and 
does  not  impose  a  tax  on  residents  of  New  York. 

The  income  received  by  the  non-resident  from  New  York, 
however,  must  be  taxable  in  the  state  of  the  non-resident. 
Otherwise,  obviously,  no  credit  will  be  allowed  against  the 
New  York  tax  on  such  income. 

Regulation.  When  credit  is  sought  for  income  taxes  paid  to 
other  States  or  countries  pursuant  to  the  Tax  Law,  section  363,  the 
income  tax  return  form  of  the  individual  must  be  carefully  filled  out 
with  all  the  information  called  for  therein,  the  calculation  of  credit 
indicated,  and  executed  as  provided  therein.  When  the  Comptroller 
receives  proof  that  any  other  state  or  country  allows  a  substantially 
similar  credit,  or  imposes  no  tax  upon  and  with  respect  to  personal 
income  of  residents  of  this  State  within  the  meaning  of  section  363 
of  the  Tax  Law,  that  fact  will  be  announced  from  time  to  time  by 
amendment  to  this  article. 

Since  the  Commonwealth  of  Massachusetts  in  imposing  an  income 
tax,  imposes  no  tax  upon  residents  of  this  State  with  respect  to  per- 
sonal income  received  from  sources  within  Massachusetts,  residents 
of  Massachusetts  are  allowed  the  credit  provided  for  in  section  363 
of  the  Tax  Law  against  any  tax  due  from  such  resident  to  the  State 
of  New  York.    (Art.  483.) 

The  return  for  non-residents,  form  203,  does  not  provide 
for  crediting  the  amount  of  tax  paid  or  accrued  to  the  state 
where  the  non-resident  resides.  Credit  may  be  taken,  how- 
ever, by  writing  in  such  amount  as  item  17,  page  1  of  the 
return,  and  deducting  it  from  item  16,  "total  tax." 

When  amounts  subsequently  paid  differ  from  ac- 
cruals.— The  following  ruling  is  similar  to  the  federal  arti- 
cle44 covering  the  procedure  when  the  amount  of  "foreign" 
tax  paid  proves  to  be  different  from  the  accrual. 

Regulation.  In  case  credit  has  been  taken  and  allowed  for  taxes 
accrued,  or  a  proportionate  share  thereof,  and  the  amount  that  is  actu- 


"Reg.  45,  Art.  384. 
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ally  paid  on  account  of  such  taxes,  or  a  proportionate  share  thereof, 
is  not  the  same  as  the  amount  of  such  credit,  or  in  case  any  tax  pay- 
ment credited  is  refunded  in  whole  or  in  part,  the  taxpayer  shall 
immediately  notify  the  Comptroller.  The  Comptroller  will  thereupon 
redetermine  the  amount  of  the  income  tax  of  such  taxpayer  for  the 
year  or  years  for  which  such  incorrect  credit  was  granted.  The 
amount  of  tax,  if  any,  due  upon  such  redetermination  shall  be  paid 
by  the  taxpayer  upon  notice  and  demand  by  the  Comptroller.  The 
amount  of  tax,  if  any,  shown  by  such  redetermination  to  have  been 
overpaid  shall  be  immediately  refunded  to  him.     (Art.  484.) 

Credit  for  tax  withheld  at  source. — 

Law.     Section    366 any    amount    of    tax  ....  withheld 

shall  be  credited  against  the  amount  of  income  tax  as  computed  in 
such  return 

Form  203,  return  for  non-residents,  is  constructed  so  as 
to  act  automatically  as  a  claim  for  refund  if  the  amount  of 
tax  withheld  exceeds  the  tax  liability  of  the  non-resident. 
Page  1  of  the  return  contains  the  following  instructions: 

If  Item  1745  exceeds  Item  1646  on  account  of  withholding  at  the 
source  an  amount  in  excess  of  Item  is47  this  return  will  be  considered 
as  a  claim  for  refund.    No  other  or  further  claim  need  be  filed. 

Regulation Where  upon   filing  a   return  of  income  it 

appears  that  a  nonresident  taxpayer  is  not  liable  for  tax,  but  never- 
theless a  tax  shall  have  been  withheld  at  the  source,  or  where  the 
amount  withheld  is  in  excess  of  his  tax  liability,  in  order  to  obtain  a 
refund  on  the  basis  of  the  showing  made  by  the  return  there  shall 
be  attached  to  it  a  statement  showing  accurately  the  amounts  of  tax 
withheld,  with  the  names  and  post-office  addresses  of  all  withholding 
agents.     (Art.  523.) 


4BTax  withheld  at  source. 

"Total  tax. 

"Total  tax  (same  as  item  16). 


CHAPTER  XIX 

FARMERS 

Although  the  ordinary  principles  of  computing  income  for 
tax  purposes  which  apply  to  individuals  in  general  would, 
without  alteration,  be  applicable  to  farmers,  the  Comptroller 
has  prepared  a  special  bulletin1  giving  concise  information  on 
the  items  of  most  importance  to  the  farmer. 

No  special  forms  have  been  provided  nor  are  any  particular 
accounting  methods  specified.  It  is  left  to  the  judgment  of 
the  individual  to  decide  what  records  he  shall  keep  to  enable 
him  to  discharge  his  statutory  liability  to  file  a  return  of  his 
true  income. 

In  this  chapter  only  the  regulations  and  rulings  relating 
specifically  to  farmers  are  discussed.  More  detailed  discus- 
sion is  presented  in  the  general  chapters  of  this  volume. 

Difference  between  federal  and  state  procedure. — A  farmer 
who  has  prepared  his  federal  return  in  accordance  with  the 
federal  regulations  is  required  to  make  one  change  for  the 
state  computation  in  addition  to  those  items  which  are  specific- 
ally mentioned  in  the  chapters  on  exemptions,  income  and  gen- 
eral deductions.  Under  both  federal  and  state  regulations  a 
farmer  is  exempt  from  taxation  on  the  value  of  the  produce 
consumed  by  himself  and  household;  but  the  state,  unlike  the 
federal  law,  does  not  permit  the  deduction  of  the  expense  or 
cost  of  producing  what  is  so  consumed.     (See  page  404.) 

Definition  of  "farm." — 

Regulation As  herein  used  the  term  "farm"  embraces  the 

farm  in  the  ordinary  accepted  sense  and  includes  stock,  dairy,  poultry, 
fruit  and  truck  farms,  also  plantations,  ranches  and  all  land  used  for 
farming  operations. 


'Official  Bulletin  No.  4,  dated  February  11,  1920. 

400 


FARMERS  401 

Definition  of  "farmer." — 

All  taxpayers  that  cultivate,  operate  or  manage  farms  for  gain  or 
profit,  either  as  owners  or  tenants,  are  designated  farmers.  A  person 
cultivating  or  operating  a  farm  for  recreation  or  pleasure,  the  result 
of  which  is  a  continual  loss  from  year  to  year,  is  not  regarded  as  a 
farmer.     (Art.  30.) 

The  foregoing  regulation  is  sound,  but  it  may  be  mis- 
understood. A  taxpayer  may  attempt  in  good  faith  to  oper- 
ate a  farm  at  a  profit,  but  may  fail  to  realize  a  profit  year  after 
year,  just  as  "dirt"  farmers  claim  to  be  the  case.  He  should 
call  himself  a  farmer,  but  the  mere  fact  that  he  admits  that 
farming  is  a  recreation  or  a  pleasure  should  not  preclude  his 
classification  as  a  farmer. 

For  a  further  discussion  of  the  distinction  between  "gen- 
tlemen" farmers  and  "dirt"  farmers  see  pages  405  and  409. 

Computation  of  gross  income. — In  compiling  his  tax  re- 
turn a  farmer,  like  other  taxpayers,  must  include  his  entire 
income  from  all  sources.  For  this  reason  income  of  any  kind, 
whether  received  in  cash  or  in  kind,  must  be  included. 

Ruling.  A  farmer's  entire  income  from  whatever  source  de- 
rived must  be  reported.  Only  income  actually  received  need  be 
included,  but  this  does  not  mean  that  only  cash  income  must  be 
included.  Anything  of  value  received  in  lieu  of  cash  is  to  be  con- 
sidered income  to  the  extent  of  its  fair  market  value.  Thus,  the 
value  of  groceries,  merchandise,  household  services  or  supplies,  etc., 
received  in  exchange  for  eggs,  butter  or  other  produce  must  be 
reported  as  income.  (Official  Bulletin  No.  4,  dated  February  11, 
1920.) 

Generally  a  farmer  will  report  on  the  basis  of  the  calendar 
year,  but  if  he  has  actually  established  a  fiscal  year  which 
differs  from  the  calendar  year  (e.g.,  as  demonstrated  by  his 
books)  he  will  report  on  the  basis  of  his  fiscal  year. 

Accounting  bases  of  income  computation. — A  farmer  may 
return  his  income  on  a  receipt  and  disbursement  basis,  cor- 
responding to  the  cash  basis  of  other  taxpayers,  and  include 
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therein  all  actual  receipts,  whether  in  cash  or  other  com- 
modities, and  all  actual  disbursements  permitted  as  deductions 
under  the  tax  law.  This  basis  is  described  in  Official  Bulletin 
No.  4  as  follows : 

If  the  inventories  are  not  taken,  the  report  must  be  made  on 
the  basis  of  actual  receipts  and  disbursements,  that  is,  report  as 
gross  income  the  amount  received  from  the  sale  of  farm  produce, 
stock,  etc.,  and  deduct  the  ordinary  items  of  expense  actually  paid 
during  the  year.  If  the  report  is  made  on  this  cash  basis,  there  must 
not  be  included  in  expenses  any  payments  for  farm  machinery  or  for 
live  stock  which  were  purchased  for  breeding,  draft  or  dairy  purposes. 
Payments  for  these  items  are  regarded  as  investments  and  do  not  con- 
stitute deductible  expenses.  If,  however,  sales  are  made  of  live 
stock,  machinery,  or  other  item  purchased,  there  must  be  reported  the 
amount  of  profit,  if  any,  received.  The  profit  is  the  difference  be- 
tween the  cost,  less  depreciation  allowed  and  the  sales  price. 

"Cost"  in  the  above  ruling  means  either  the  fair  market 
value  at  January  I,  19 19,  or  the  price  paid  if  the  property 
was  acquired  subsequent  to  that  date. 

A  more  accurate  basis  of  computation  may  be  obtained 
from  the  use  of  inventories  of  farm  products,  supplies,  live 
stock  and  machinery  at  the  beginning  and  end  of  the  taxable 
year.  Such  a  method  obviates  all  the  difficulties  of  calcu- 
lating profits  or  losses  on  sales  of  live  stock,  etc.,  which  can- 
not be  avoided  on  the  cash  basis.     The  official  bulletin  says: 

It  is  desirable  that  farmers  should  take  inventories  of  their 
purchased  live  stock,  machinery  and  farm  supplies  on  hand. 
However,  it  is  recognized  that  many  farmers  do  not  take  inventories 
and  these  instructions  have  been  prepared  for  the  guidance  of  farmers 
who  take  inventories  as  well  as  for  those  who  do  not  take  inventories. 

Where  inventories  are  taken,  all  live  stock  purchased  whether 
for  breeding,  work  or  dairy  purposes  or  for  resale,  and  all  machin- 
ery and  purchased  products  on  hand,  should  be  entered  at  the  cost 
price  or  market  value,  whichever  is  lower.  In  this  way  deprecia- 
tion in  value  will  be  calculated.  Live  stock  raised  on  the  farm  need 
not  be  entered  on  the  inventory  as  the  cost  of  feeding  and  raising 
it  has  been  included  in  expense  and  deducted  or  charged  off. 

In  considering  the  following  regulations,  these  two  bases 
of  computation  should  be  kept  in  mind. 


FARMERS  403 

Items  entering  into  gross  income  of  farmers. — The  follow- 
ing particular  items  which  may  arise  in  the  business  of  farm- 
ing require  consideration. 

Sale  or  exchange  of  farm  products. — 

Regulation.  All  gains,  profits  and  income  derived  from  the 
sale  or  exchange  of  farm  products,  whether  produced  on  the  farm 
or  purchased  and  resold,  shall  be  included  in  the  return  of  income 
for  the  year  in  which  the  products  were  actually  marketed  and  sold, 

unless  an  inventory  is  used Where  farm  produce  is  exchanged 

for  merchandise,  groceries,  or  mill  products,  the  market  value  of 
the  article  or  product  received  in  exchange  is  to  be  returned  as 
income 

Sale  of  machinery  or  purchased  live  stock. — 

in  the  case  of  the  sale  of  machinery,  and  of  animals  purchased  as 
draft  or  work  animals  or  solely  for  breeding  purposes  and  not  for 
resale,  any  excess  over  the  cost2  thereof  reduced  by  all  sums  there- 
tofore deducted  for  depreciation  shall  be  included  as  gross  income  in 

preparing  the  taxpayer's   return When  live   stock  purchased 

is  sold,  its  cost  is  to  be  deducted  from  the  sales  price  in  ascer- 
taining the  amount  of  gain  or  profit  to  be  returned  for  tax  purposes. 
If,  however,  an  inventory  is  used  the  cost  price  of  the  articles  sold 
must  not  be  taken  as  an  additional  deduction  in  the  return  of  income, 
as  such  cost  price  will  be  reflected  in  the  inventory 

Crop  share  rents. — 

Rents  received  in  crop  shares  shall  be  returned  as  of  the  year  in 
which  the  crop  shares  are  reduced  to  money  or  a  money  equivalent. 
....     (Art.  30.) 

An  exception  is  made  if  the  crops  are  included  in  the  in- 
ventory. 

Crops  taking  more  than  one  year  to  produce. — 

Regulation.  If  a  farmer  is  engaged  in  producing  crops  which 
take  more  than  a  year  from  the  time  of  planting  to  the  time  of 
gathering  and  disposing,  the  income  therefrom  may  be  computed 
upon  the  crop  basis;  but  in  any  such  case  the  entire  cost  of  produc- 
ing the  crop  must  be  taken  as  a  deduction  in  the  year  in  which  the 
gross  income  from  the  crop  is  realized (Art.  30.) 


2See  definition  of  cost,  page  402. 
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The  official  bulletin  states  that  in  this  case  no  income  is  to 
be  returned  until  the  crop  is  sold. 

Sale  of  live  stock  raised  on  the  farm. — ; 

Ruling.  .  .  .  In  the  case  of  stock  raised  on  the  farm  and  on 
hand  January  i,  1919,  the  amount  to  be  reported  as  income  is  the  dif- 
ference between  the  sales  price  and  its  fair  market  value  on  January 
1,  1919.  Where  stock  is  sold  which  is  raised  on  the  farm  subsequent 
to  January  I,  1919,  the  entire  amount  received  from  the  sale  is  to  be 
reported  as  income.     (Official  Bulletin  No.  4,  February  11,  1920.) 

Farm  produce  consumed. — Although  theoretically  a 
farmer  should  include  as  income  farm  produce  consumed  in 
his  household,  he  is  not  required  to  do  so ;  but  he  cannot  claim 
as  a  deduction  the  cost  of  raising  the  produce  so  consumed. 

Ruling.  The  value  of  farm  produce  consumed  by  the  farmer 
and  his  family  need  not  be  reported  as  income,  nor  can  expenses 
incurred  in  raising  the  produce  thus  consumed  be  claimed  as  a  deduc- 
tion, so  that  if  all  expenses  are  deducted,  the  cost  (or  a  reasonable 
estimate  thereof)  of  farm  produce  consumed  by  the  farmer  and  his 
family  must  be  included  as  income.  (Official  Bulletin  No.  4,  dated 
February  11,  1920.) 

The  federal  regulations  do  not  mention  such  a  restriction 
on  the  deduction,  but  the  principle  is  sound. 

Deductions  from  income. — 

Expenses  of  farmers. — Expenditures  on  the  farm  can  be 
segregated  into: 

1.  Expenses  deemed  to  be  of  a  capital  nature. 

2.  Current  expenses. 

3.  Personal,  living  or  family  expenses. 

Items  falling  within  (1)  and  (3)  are  not  deductible,  but 
those  in  (2)  are  allowable  deductions. 

The  regulations  and  the  rulings  in  Official  Bulletin  No.  4, 
dated  February  11,  1920,  are  very  explicit  as  to  the  deducti- 
bility of  the  various  classes  of  items  and  there  should  be  little 
difficulty  in  following  them. 
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Regulation.  A  farmer  who  operates  a  farm  for  profit  is  entitled 
to  deduct  from  gross  income  as  necessary  expenses  all  amounts  actu- 
ally expended  in  carrying  on  the  business  of  farming (Art. 

122.) 

However,  if  the  farm  is  not  operated  for  profit,  but  for 
recreation  or  pleasure,  the  same  article  provides: 

Regulation If  a  farm  is  operated  for  recreation  or  pleas- 
ure and  not  on  a  commercial  basis,  and  if  the  expenses  incurred  in 
connection  with  the  farm  are  in  excess  of  the  receipts  therefrom, 
the  entire  receipts  from  the  sale  of  products  may  be  ignored  in  render- 
ing a  return  of  income,  and  the  expenses  incurred,  being  regarded 

as  personal  expenses,  will  not  constitute  allowable  deductions 

(Art.  122.) 

See  page  409  as  to  losses. 

Cost  of  small  tools. — 

.Regulation The  cost  of  ordinary  tools,  of  short  life  or 

small  cost,  such  as  hand  tools,  including  shovels,  rakes,  etc.,  may  be 
included (Art.  122.) 

Machinery,  on  the  other  hand,  is  a  capital  expenditure 
and  as  such  is  not  deductible,  but  an  allowance  for  deprecia- 
tion is  permissible.3 

Regulation The  cost  of  farm  machinery  and  farm  build- 
ings represents  a  capital  investment  and  is  not  an  allowable  deduc- 
tion as  an  item  of  expense 

Cost  of  feeding  live  stock. — 

The  cost  of  feeding  and  raising  live  stock  may  be  treated  as  an 
expense  deduction,  in  so  far  as  such  cost  represents  actual  out- 
lay, but  not  including  the  value  of  farm  produce  grown  upon  the 
farm  or  the  labor  of  the  taxpayer. 

Crops  which  take  more  than  a  year  to  produce. — 

Where  a  farmer  is  engaged  in  producing  crops  which  take  more  than 
a  year  from  the  time  of  planting  to  the  process  of  gathering  and 
disposal,  expenses  deducted  may  be  determined  upon  the  crop  basis, 
and  such  deductions  must  be  taken  in  the  year  in  which  the  gross 
income  from  the  crop  has  been  realized.  .  .      .   (Art.   122.) 


3See  page  407. 
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It  should  be  noted  that  the  expenses  of  producing  the  whole 
crop  must  be  deducted  in  one  sum  in  the  same  year  in  which 
the  proceeds  of  the  crop  are  received  and  reported  as  income. 
If  the  expenses  cannot  be  definitely  ascertained,  a  reasonable 
estimate  should  be  made,  but  the  same  items  must  not  be  de- 
ducted twice. 

Automobile  upkeep,  but  not  purchase,  price  deduc- 
tible.— 

Regulation The  purchase  price  of   an   automobile  even 

when  wholly  used  in  carrying  on  farming  operations,  is  not  deducti- 
ble, but  is  regarded  as  an  investment  of  capital.  The  cost  of  gaso- 
line, repairs  and  upkeep4  of  an  automobile  if  used  wholly  in  the 
business  of  farming  is  deductible  as  an  expense;  if  used  partly  for 
business  purposes  and  partly  for  the  pleasure  or  convenience  of  the 
taxpayer  or  his  family,  such  cost  may  be  apportioned  according  to 
the  extent  of  the  use  for  purposes  of  business  and  pleasure  or  con- 
venience, and  only  the  proportion  of  such  cost  justly  attributable  to 
business  purposes  is  deductible  as  a  necessary  expense.    (Art.  122.) 

Labor — when  deductible. — 

Ruling.  Only  that  part  of  the  board  of  hired  labor  which  is 
purchased  should  be  included  as  a  deduction.  The  value  of  products 
furnished  from  the  farm  and  used  in  the  board  of  hired  labor  is  not 
a  deductible  expense. 

Rations  purchased  and  furnished  to  laborers  or  share-croppers 
are  deductible  as  a  part  of  the  labor  expense. 

The  value  of  the  farmer's  own  labor  or  that  of  his  wife  or 
dependent  minor  children  cannot  be  deducted. 

Do  not  deduct  amounts  paid  to  persons  engaged  in  household 
work  except  to  the  extent  that  the  services  of  such  employees  are 
used  in  the  boarding  and  otherwise  caring  for  farm  laborers.  Services 
of  employees  engaged  in  caring  for  the  farmer's  own  household  are 
not  a  deductible  expense. 

Fertilizers,  manures,  etc. — 

The  cost  of  manures,  commercial  fertilizers,  lime,  raw  rock  phos- 
phate, etc.,  that  were  paid  for  during  the  year  may  be  deducted  as 
an  expense. 

Taxes. — 
All  taxes,  except  income  taxes,  not  including  assessments  for  local 


'An  allowance  for  depreciation  may  be  deducted. 
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improvements,  are  deductible.  (Official  Bulletin  No.  4,  dated  Feb- 
ruary 11,  1920.) 

Capital  items  not  deductible.— Capital  expenditures 
cannot  be  deducted,  but  an  allowance  for  depreciation,  based 
on  the  estimated  useful  life  and,  salvage  value,  may  be  taken. 

Development  of  farms,  etc. — 

Regulation Amounts    expended   in   the   development   of 

farms,  orchards  and  ranches  prior  to  the  time  when  the  productive 
state  is  reached  may  be  regarded  as  investments  of  capital. 

Purchasing  live  stock. — 

The  amount  expended  in  purchasing  draft  or  work  animals  or 
live  stock  either  for  resale  or  for  breeding  purposes  is  regarded  as 
an  investment  of  capital (Art.  122.) 

Buildings. — 

Ruling.  Amounts  expended  for  the  purchase  or  construction  of 
buildings,  fences,  or  in  making  good  depreciation  for  which  an 
allowance  or  deduction  was  made,  are  not  deductible.  (Official  Bul- 
letin No.  4,  dated  February  11,  1920.) 

Deduction  for  depreciation.- — The  general  principles 
governing  deduction  for  depreciation  in  the  case  of  other  in- 
dividual taxpayers  apply  to  farmers. 

Regulation.  A  reasonable  allowance  for  depreciation  may  be 
claimed  on  farm  buildings  (other  than  a  dwelling  occupied  by  the 
owner),  farm  machinery  and  other  physical  property  including  live 
stock  purchased  for  draft,  dairy  or  breeding  purposes,  but  no  claim 
for  depreciation  on  live  stock  raised,  or  purchased  for  resale,  will  be 
allowed.  Live  stock  purchased  for  draft,  breeding  or  dairy  pur- 
poses, or  for  any  purpose  other  than  resale,  may  be  included  in  the 
inventory  for  each  year  at  a  figure  which  will  reflect  the  reduction 
in  value  estimated  to  have  occurred  during  the  year  through  increase 
of  age  or  other  causes.  Such  a  reduction  in  value  should  be  based 
on  the  cost  and  estimated  life  of  the  live  stock.  If  an  inventory  is 
not  used,  a  reasonable  allowance  for  depreciation  may  be  claimed 
based  upon  the  cost  of  draft  and  work  animals  and  animals  kept 
solely  for  breeding  purposes  and  not  for  resale.     (Art.  181.) 

It  should  be  noted  that  no  depreciation  may  be  claimed  on 
farm  buildings  occupied  by  the  owner  as  a  dwelling. 
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Deductions  for  losses. — The  losses  which  may  be  de- 
ducted are  described  in  the  following  article. 

Regulation.  Losses  incurred  in  the  operation  of  farms  as  busi- 
ness enterprises  are  deductible  from  gross  income.  If  farm  products 
are  held  for  favorable  markets,  no  deduction  on  account  of  shrinkage 
in  weight  or  physical  value  or  by  reason  of  deterioration- in  storage 
shall  be  allowed.  The  total  loss  by  frost,  storm,  flood  or  fire  of  a 
prospective  crop,  or  of  a  crop  which  has  not  been  sold,  is  not  a  de- 
ductible loss  in  computing  net  income.  A  farmer  engaged  in  raising 
arid  selling  stock,  cattle,  sheep,  horses,  etc.,  is  not  entitled  to  claim 
as  a  loss  the  value  of  animals  that  perish  from  among  those  animals 
that  were  raised  on  the  farm.  If  live  stock  has  been  purchased  for 
any  purpose,  and  afterward  dies  from  disease,  exposure  or  injury,  or 
is  killed  by  order  of  the  authorities  of  a  State  or  the  United  States, 
the  actual  purchase  price  of  such  stock,  less  any  depreciation  which 
may  have  been  previously  claimed  with  respect  to  such  perished 
live  stock,  and  less  also  any  insurance  or  indemnity  recovered,  may 
be  deducted  as  a  loss.  The  actual  cost  of  other  property,  less  depre- 
ciation already  allowed,  destroyed  by  order  of  the  authorities  of  a 
State,  or  of  the  United  States,  may  in  like  manner  be  claimed  as  a 
loss;  but  if  reimbursement  is  made  by  a  State  or  the  United  States 
in  whole  or  in  part  on  account  of  stock  killed  or  property  destroyed, 
the  amount  received  shall  be  reported  as  income  for  the  year  in  which 
reimbursement  is  made.  In  determining  the  cost  of  stock  for  the 
purpose  of  ascertaining  the  deductible  loss  there  shall  be  taken  into 
account  only  the  purchase  price,  and  not  the  cost  of  any  feed,  pas- 
turage or  care  which  has  been  deducted  as  an  expense  of  operation. 
If  gross  income  is  ascertained  by  inventories,  no  deduction  can  be 
made  for  live  stock  or  products  lost  during  the  year,  whether  pur- 
chased for  resale  or  produced  on  the  farm,  as  such  losses  will  be  re- 
flected in  the  inventory  by  reducing  the  amount  of  live  stock  or 
products  on  hand  at  the  close  of  the  year.  If  an  individual  owns 
and  operates  a  farm,  in  addition  to  being  engaged  in  another  trade, 
business  or  calling,  and  sustains  a  loss  from  such  operation  of  the 
farm,  then  the  amount  of  loss  sustained  may  be  deducted  from  gross 
income  received  from  all  sources,  provided  the  farm  is  not  operated 
for  recreation  or  pleasure.     (Art.  155.) 

It  will  be  seen  that  in  the  case  of  loss  the  cost  of  the  item 
involved,  less  reasonable  depreciation,  may  be  deducted  if  the 
cash  basis  is  used  for  returning  income,  but  that,  if  the  inven- 
tory method  is  used,  the  inventories  themselves  will  reflect  the 
loss.     When  the  latter  method  is  used,  the  provision  in  the 
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second  sentence  of  the  regulation  relative  to  shrinkage  due  to 
storage  for  a  more  favorable  market  is  not  applicable. 

Losses  of  "gentlemen"  farmers. — The  federal  and 
state  regulations  hold  that  farms  must  be  operated  as  business 
enterprises  in  order  that  net  losses  incurred  may  be  deducted 
from  income  derived  from  other  sources.  The  federal  regu- 
lations defining  the  term  "trade  or  business"  have  been  unduly 
restrictive  and  in  the  opinion  of  the  author  the  courts  will 
define  the  term  more  broadly.5 

In  a  recent  decision  in  a  United  States  district  court  it  was 
held  that  a  capitalist  who  owned  several  farms  was  entitled 
to  deduct  the  net  loss  arising  from  the  operations  of  those 
upon  which  he  did  not  live,  but  that  the  farm  which  included 
his  residence  could  not  be  deemed  to  be  a  business  enterprise." 
The  federal  Commissioner  of  Internal  Revenue  had  disallowed 
all  the  deductions. 

Losses  from  bad  debts. — 

Ruling.  Deduct  only  debts  which  are  ascertained  to  be  worth- 
less within  the  year  for  which  you  are  reporting.  If  you  are  re- 
porting purely  on  a  cash  basis,  bad  debts  arising  from  the  sale  of 
farm  produce  can  not  be  deducted.  If,  however,  all  sales  made 
by  you  whether  on  cash  or  credit  are  included,  debts  which  are 
ascertained  to  be  worthless  may  be  deducted,  provided  the  original 
sale  was  included  in  income.  Whichever  basis  is  used,  bad  debts 
arising  from  the  sale  of  machinery  and  any  other  capital  asset  may 
be  deducted. 

The  form  to  be  used. — 

It  will  be  necessary  for  resident  farmers  to  use  Form  201.  That  is 
the  form  which  contains  the  business  schedule,  (See  Item  25).  A 
non-resident  farmer  should  use  Form  203.  These  instructions  apply 
alike  to  resident  and  non-resident  farmers.  (Official  Bulletin  No.  4, 
dated  February  11,  1920.) 


5See  Income  Tax  Procedure,  1921,  page  819. 

eFish  v.  Irwin  Collector  (U.  S.  District  Court  for  the  3rd  District  of 
N,  Y.,  February  16,  1921). 
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CHAPTER  XX 

SUBJECTS  OF  THE  TAX 

The  New  York  state  franchise  tax  on  corporations  is  in 
form  an  excise  tax  imposed  upon  domestic  (New  York) 
corporations  for  the  privilege  of  exercising  their  franchises 
within  or  without  the  state,  and  upon  foreign  (meaning  any 
other  than  New  York)  corporations  for  the  privilege  of  doing 
business  within  the  state  of  New  York.  In  practice  the  tax 
is  an  income  tax,  excepting  in  those  cases  when  corporations 
have  very  small  net  incomes  or  none  at  all.  In  such  cases 
either  a  tax  based  on  capital  stock  or  a  minimum  tax  of  $10 
is  imposed. 

The  franchise  tax  law  was  enacted  June  4,  19 17,  but  has 
been  the  subject  of  amendments  each  year  since  that  time. 
The  original  law  applied  only  to  manufacturing  and  mercan- 
tile corporations  and  levied  a  tax  at  the  rate  of  3  per  cent. 
The  19 19  amendments  increased  the  rate  of  tax  to  4^  per 
cent  and  enlarged  the  scope  to  include  all  business  and  finan- 
cial corporations  (with  certain  exceptions).  The  1920  amend- 
ments (chapter  640,  Laws  1920,  effective  May  10,  1920)  in- 
troduced more  definite  provisions  regarding  the  segregation 
of  assets  within  and  without  the  state,  the  requirement  of  con- 
solidated returns,  the  basing  of  the  tax  on  foreign  corpora- 
tions doing  business  within  the  state  on  entire  net  income,  and 
not  on  that  reported  to  the  federal  government,  and  a  provi- 
sion allowing  the  Comptroller  to  modify  interest  penalties. 

The  law  has  been  narrowly  and  arbitrarily  administered, 
and  taxpayers  have  found  it  difficult  to  secure  rulings  and 
interpretations  on  doubtful  points  of  procedure.  In  this  re- 
spect the  administration  of  the  personal  income  tax  law  by  the 
Comptroller's  office  compares  most  favorably  with  the  admin- 
istration of  the  franchise  tax  law. 
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Imposition  of  Tax 

Law.  Section  209.  For  the  privilege  of  exercising  its  fran- 
chise in  this  state  in  a  corporate  or  organized  capacity  every  domestic 
corporation,  and  for  the  privilege  of  doing  business  in  this  state, 
every  foreign  corporation,  except  corporations  specified  in  the  next 
section,  shall  ....  pay  ....  an  annual  franchise  tax,  .... 

The  tax  is  imposed  for  the  privilege  of  doing  business  on 
both  domestic  and  foreign  corporations  (with  certain  excep- 
tions). Quite  independent  of  the  basis  on  which  the  tax  is 
levied,  the  tax  paid  by  corporations  is  their  contribution  to 
the  state  for  being  permitted  to  carry  on  business  within  the 
state  and  for  receiving  the  protection  of  the  state  courts  and 
such  other  protection  as  may  lawfully  be  demanded. 

"Corporation"  defined. — 

Law.     Section    208 The'  term    "corporation"    includes    a 

joint-stock  company  or  association;  .... 

While  this  definition,  if  it  can  be  called  such,  is  very  sim- 
ilar to  that  used  in  the  19 18  federal  income  tax  law,  it  must 
not  be  assumed  that  the  state  tax  department  has  blindly 
followed  general  rulings  as  to  what  associations,  etc.,  come 
within  the  category  of  corporations.  Thus,  Massachusetts 
trusts  have  been  held  by  the  state  to  be  liable  to  the  franchise 
tax,  whereas  the  federal  law  does  not  consider  them  as  "asso- 
ciations."1 

Massachusetts  trusts  and  Pennsylvania  joint- 
stock  ASSOCIATIONS  TAXABLE. 

Ruling.  Replying  to  your  letter  with  respect  to  the  liability  of 
a  Massachusetts  common  law  trust  doing  business  in  this  state,  permit 
me  to  say : 

It  is  clear  and  conclusive  that  such  an  organization,  or  any 
combination  of  individuals,  which  proceeds  to  do  business  in  this 
state  under  rules  or  regulations  of  business  which  are  equivalent 
to  a  compliance  with  the  enabling  provisions  of  our  statutes,  and 
assumes  an  independent  personality  and  the  privileges  not  possessed 

'Federal  Treasury  Bulletin  Digest  10-19-351 ;  Solicitor's  Opinion  1068, 
quoted  in  Income  Tax  Procedure,  1021,  page  106. 
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by  individuals,  is  within  the  scope  and  purposes  of  Articles  9  and  9-a 
of  the  tax  law,  and  has  been  since  the  enactment  of  chapter  542  of 
the  laws  of  1880  and  chapter  726  of  the  laws  of  1917,  respectively. 

The  department  is  now  proceeding  against  delinquents  of  this 
character. 

This  ruling  covers  Pennsylvania  Joint  Stock  Associations.  (Let- 
ter dated  March  2,  1920,  signed  by  Commissioner  John  J.  Merrill.) 

Fortunately  for  taxpayers,  the  finding  of  a  Tax  Commis- 
sioner that  a  point  of  law  is  "clear  and  conclusive,"  when  in 
fact  it  is  a  very  difficult  question,  merely  means  that  the  Com- 
missioner thinks  so  at  the  moment.  Many  limited  partner- 
ships are  not  corporations  and  cannot  be  taxed  as  such. 

Taxation  of  foreign  corporations. — Foreign  corporations 
are  taxed  "for  the  privilege  of  doing  business  in  this  state"2 
on  the  same  basis  as  that  on  which  a  domestic  corporation  is 
taxed  for  the  privilege  of  exercising  its  franchise.  No  tax  is 
levied  directly  on  the  personal  property  of  foreign  corpora- 
tions, a  procedure  which  would  be  unconstitutional,  but  such 
corporations  are  treated  "as  if  they  were  residents  of  the 
state."3 

By  the  action  of  section  214  the  tax  will  in  effect  be  based 
on  the  business  which  is  done  by  the  foreign  corporation 
within  the  state,  its  real  and  tangible  personal  property  within 
the  state  and  the  proportion  of  stocks  held  by  it  allocated  to 
the  state.  Although  in  an  individual  case  this  basis  may  not  be 
a  mathematically  correct  one,  yet  as  a  whole  it  taxes  foreign 
corporations  only  on  their  activities  in  the  state  of  New  York. 

Domestic  and  foreign  corporations. — There  is  no  section 
in  the  law  denning  domestic  or  foreign  corporations  or  differ- 
entiating between  them.  For  this  reason  it  may  be  presumed 
that  these  words  are  to  be  interpreted  in  their  usual  signifi- 
cance as  to  a  particular  state :  domestic  corporations  being  those 
created  or  organized  under  the  laws  of  the  state;  any  other 


2Section  209,  page  414. 

"See  statement  of  Tax  Commissioner,  November  19,  1919,  quoted  in 
Income  Tax  Procedure,  1920,  page  1006. 


416  FRANCHISE  TAX  ON  CORPORATIONS 

corporations  being  foreign.  A  corporation  receiving  a  New 
York  charter  with  the  intention  of  doing  business  in  the 
state  would  be  a  domestic  corporation;  but  a  New  Jersey 
corporation  or  a  French  company  doing  business  here  would 
be  classed  as  foreign. 

This  distinction  between  domestic  and  foreign  corpora- 
tions is  stated  in  the  general  corporation  law,  section  3-5 : 

A  "domestic  corporation"  is  a  corporation  incorporated  by  or 
under  the  laws  of  the  state  or  colony  of  New  York.  Every  corpora- 
tion which  is  not  a  domestic  corporation  is  a  foreign  corporation, 
except  as  provided  by  the  code  of  civil  procedure  for  the  purpose  of 
construing  such  code. 

Personal  service  corporations  subject  to  the  tax. — So- 
called  personal  service  corporations  are  subject  to  the  tax 
precisely  as  other  corporations.  The  term  "personal  service 
corporation"  appears  only  in  the  federal  income  tax  law  and 
in  no  way  interferes  with  or  modifies  corporate  entities  as 
created  by  state  authority.  Personal  service  corporations  re- 
port on  line  8  of  form  3  IT,  their  entire  net  income  returned 
under  schedule  A,  item  26,  of  federal  form  1065. 

Ruling.  A  corporation  not  dealing  in  tangible  personal  prop- 
erty, or  one  engaged  wholly  or  partially  in  rendering  services  for 
profit,  should  report  under  Article  9-A  of  the  tax  law,  showing  in 
answer  to  item  (8)  the  amount  of  its  entire  net  income  for  its  fiscal 
or  calendar  year.  (Letter  to  the  Corporation  Trust  Company,  signed 
by  Deputy  Commissioner  N.  W.  Canfield.) 

Corporations  taxable  under  article  g-a  of  the  tax  law  not 
subject  to  tax  under  article  9. — 

Ruling.  Replying  to  your  inquiry  as  to  whether  or  not  cor- 
porations are  liable  to  franchise  taxes  under  both  Articles  9  and  9-a, 
permit  us  to  say : 

Taxes  payable  under  both  articles  are  for  the  same  privilege,  i.e., 
for  the  privilege  of  exercising  a  corporate  franchise  in  the  case  of 
a  domestic  corporation,  and  for  the  privilege  of  doing  business  in 
this  state  in  the  case  of  a  foreign  corporation. 

There  is  no  evident  intention  in  the  two  articles  to  impose  two- 
taxes   for  the  same  privilege.     Wherever  two   ways,  of- measuring 
the  value  of  a  privilege  have  been  used,  as  in  Sec.  182  and  Sec.  184 
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of  the  tax  law,  there  has  been  no  question  of  the  intent.  The  words 
"additional  franchise  tax"  have  been  used  in  the  heading  for  Sec.  184. 
Undoubtedly  if  the  legislature  had  intended  the  tax  under  Article  9-a 
to  be  an  additional  franchise  tax  it  would  clearly  have  indicated  it, 
as  it  did  in  Sec.  184  of  the  tax  law. 

It  is  true  that  the  rule  against  double  taxation  is  a  rule  of  the 
legislature  and  not  of  law,  and  that  the  courts  have  several  times 
refused  to  interfere  with  double  taxation,  but  they  have  always  upheld 
that  construction  of  a  statute  which  will  relieve  the  property  or  the 
privilege  from  double  taxation  whenever  a  statute  is  susceptible  of 
such  construction  without  forcing. 

With  this  thought  clearly  in  mind  it  is  the  conclusion  of  this 
department  that  corporations  taxable  under  Article  9-a  are  not  sub- 
ject to  the  provisions  of  Article  9  since  the  taxes  under  each  article 
are  for  the  same  privileges  and  the  moneys  collected  are  for  the 
same  purposes  as  those  under  the  other,  and  no  reason  can  be 
ascribed  for  any  such  intent  upon  the  part  of  the  legislature.  To 
assume  the  opposite  position  would  be  inequitable,  unjust  and  op- 
pressive, and  furthermore  is  uncalled  for  within  the  bounds  of  reason. 
(Letter  to  The  Corporation  Trust  Company,  dated  August  2,  1920, 
signed  by  Commissioner  John  J.  Merrill.) 

Article  9  of  the  general  tax  law  imposes  a  general  prop- 
erty tax,  including  a  tax  on  personal  property  owned  by  in- 
dividuals and  corporations.  The  personal  income  tax  law  re- 
lieves individuals  from  tax  on  their  personal  property  in  so 
far  as  such  property  consists  of  money,  bonds,  choses  in 
action  and  shares  of  stock  in  corporations  other  than  banks.* 

Article  9-a  is  the  franchise  tax  law  discussed  in  this 
chapter,  and  it  has  been  held  that  corporations  subject  thereto 
are  no  longer  subject  to  the  personal  property  tax  law.5 

Other  tax  exemptions  of  corporations  subject  to  franchise 
tax. — 

Law.     Section  219-j.     After  this  article  takes  effect,  corporations 


'Income  tax  law,  section  352. 

'State  ex  rel.  Franklin  Mill  Co.,  Wiard  Plow  Co.,  Batavia  Rubber  Co., 
and  Johnston  Harvester  Co.  v.  Collins  et  al  (holding  that  manufacturing 
corporations  are  exempt  from  tax  on  personal  property  for  school  pur- 
poses), 109  Misc.  1.  Also  see  People  ex  rel.  United  Shoe  Machinery  Co. 
v.  Cantor  (holding  that  foreign  as  well  as  domestic  corporations  are  ex- 
empt from  personal  property  tax,  if  liable  to  tax  under  Art.  9-a),  112  Misc. 
603.     For  text  of  foregoing  decisions,  see  Appendix  B. 
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taxable  thereunder  shall  not  be  assessed  on  any  personal  property, 
or  on  capital  stock  as  provided  for  in  section  twelve  of  this  chapter. 

The  interpretation  of  this  section  of  the  law  has  been  a 
subject  of  dispute.  However,  in  a  recent  decision8  of  Judge 
McAvoy  it  was  held  that  it  should  be  construed  to  exempt 
foreign  corporations  from  the  personal  property  tax  under 
section  7  of  the  state  laws. 

Personal  property  defined. — 

Law.  Section  219-I.  The  term  "personal  property,"  for  the  pur- 
poses of  the  exemption  from  assessment  and  taxation  thereon  locally 
as  granted  by  section  two  hundred  and  nineteen-j  of  this  chapter, 
shall  include  any  movable  machinery  and  equipment  used  for  trade 
or  manufacture  and  not  essential  for  the  support  of  the  building, 
structure  or  superstructure,  and  removable  without  material  injury 
thereto.  The  term  "personal  property,"  as  used  in  such  section, 
shall  not  include  boilers,  ventilating  apparatus,  elevators,  plumbing, 
heating,  lighting  and  power  generating  apparatus,  shafting  other 
than  counter-shafting,  equipment  for  the  distribution  of  heat,  light, 
power,  gases  and  liquids,  nor  any  equipment  consisting  of  struc- 
tures or  erections  to  the  operation  of  which  machinery  is  not  essen- 
tial. An  owner  of  a  building  is  entitled  to  the  same  exemption 
under  this  section  as  a  lessee. 

Corporations  exempt  from  the  tax. — Certain  types  of  cor- 
porations are  specifically  exempt  from  the  franchise  tax 
levied  by  article  9-A. 

Law.  Section  210.  Corporations  wholly  engaged  in  the  pur- 
chase and  sale  of,  and  holding  title  to,  real  estate  for  themselves, 
corporations  whose  sole  business  consists  of  holding  the  stocks  of 
other  corporations  for  the  purpose  of  controlling  the  management  and 
affairs  of  such  other  corporations,  except  such  as  are  specifically 
subject  to  report  under  the  provisions  of  subdivision  nine  of  section 
two  hundred  and  eleven  of  the  tax  law,  and  corporations  liable  to 
tax  under  sections  one  hundred,  and  eighty-four  to  one  hundred  and 
eighty-nine  inclusive  of  this  chapter,  banks,  savings  banks,  institu- 
tions for  savings,  title  guaranty,  insurance  or  surety  corporations 
shall  be  exempt  from  the  payment  of  the  taxes  prescribed  by  this 
article. 


"People  ex  rel.  United  Shoe  Machinery  Co.  v.  Cantor,  112  Misc.  603; 
quoted  in  Appendix  B. 
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The  types  of  corporations  mentioned  above  are: 

1.  Corporations  wholly  engaged  in  the  purchase  and  sale 

of  and  holding  title  to  real  estate  for  themselves. 

2.  Corporations  whose  sole  activity  consists  in  holding 

stocks  of  other  corporations  for  the  purpose  of  con- 
trolling the  management  and  affairs  of  other  cor- 
porations ( with  certain  exceptions — see  section  211). 

3.  Steam  surface  railroad,   canal,   steamboat  and  other 

transportation  corporations,7  which  are  subject  to 
tax  under  section  184  of  chapter  62  (Laws  1909). 

4.  Corporations  owning  or  operating  elevated  railroads 

or  surface  railroads  which  are  not  operated  by 
steam,  waterworks  companies,  gas  companies  and 
electric  or  steam  heating,  lighting  and  power  com- 
panies, which  are  subject  to  tax  under  sections  185 
and  186. 
5.  Insurance  companies,  which  are  subject  to  tax  under 
section  187. 

6.  Trust  companies  subject  to  tax  under  section  188. 

7.  Investment  companies   subject   to   tax  under   section 

188-A. 

8.  Savings  banks  subject  to  tax  under  section  189,  in- 

cluding banks,  savings  banks,  institutions  for  sav- 
ings, title  guaranty,  insurance  or  surety  corpora- 
tions. 

Real  estate  corporations. — Real  estate  corporations, 
to  be  exempt  under  this  section,  must  be  "wholly  engaged  in 
the  purchase  and  sale  of,  or  holding  title  to  real  estate  for 
themselves."  Therefore,  a  real  estate  corporation  engaged  in 
the  purchase  and  sale  of,  or  holding  title  to  real  estate  for 
others  would  not  be  exempt  from  the  provisions  of  the  law. 

It  is  understood  that  the  tax  department  is  construing 
this  section  very  literally  and  excluding  any  corporations 
which  have  the  slightest  outside  interest. 


'Except  interborough  ferry  companies. 
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Holding  corporations. — Previous  to  amendment  in  1920 
the  law  exempted  "holding  companies  whose  principal  income 
is  derived  from  holding  the  stocks  and  bonds  of  other  corpora- 
tions"— a  definition  which  was  very  vague.  The  state  tax 
department  had,  however,  issued  a  ruling8  which  clarified  the 
situation  and  interpreted  the  section  in  the  same  sense  as  that 
expressed  in  the  amended  section  above. 

Control  of  the  management  of  other  corporations  is, 
briefly,  the  basic  principle  underlying  holding  corporations. 
It  was  never  intended  to  class  among  holding  companies  cor- 
porations which  bought  and  sold  securities  of  other  corpora- 
tions, and  the  amendment  has  made  this  clear. 

Section  211  (9)  gives  the  Tax  Commisisoner  power  to  re- 
quire consolidated  returns  of  holding  companies  and  subsidi- 
aries, so  as  to  view  the  group  in  its  proper  relationship  to  the 
taxing  authority.  This  requirement  is  justified  when  all  the 
affiliated  corporations  are  doing  business  within  the  state,  but, 
as  the  state  can  neither  tax  a  foreign  corporation  not  doing 
business  within  the  state  nor  require  a  return  from  such  a  cor- 
poration, it  is  much  too  sweeping  and  should  be  amended  so 
as  to  state  correctly  the  obligations  of  taxpayers. 


8Quoted  in  Income  Tax  Procedure,  1920,  pages  1013,  and  1014. 


CHAPTER  XXI 

WHAT  CONSTITUTES  DOING  BUSINESS 

General 

It  is  often  difficult  to  determine  whether  or  not  the  acts 
or  transactions  of  a  non-resident  individual,  foreign  corpora- 
tion or  partnership  within  the  boundaries  of  a  state  constitute 
"doing  business"  in  such  state.  As  the  application  of  the 
tax  laws,  with  which  we  are  concerned,  to  non-residents  and 
foreign  corporations  turns  entirely  upon  whether  or  not  they 
are  "doing  business"  within  the  state,  the  meaning  and  con- 
struction, as  used  in  the  laws,  become  matters  of  very  great 
importance. 

The  two  expressions  "doing  business"  and  "carrying  on 
business"  mean  practically  the  same  thing,  the  former  being 
used  in  the  franchise  tax  law  imposed  on  foreign  corporations 
and  the  latter  in  the  personal  income  tax  law  taxing  the  net 
income  of  non-resident  individuals.  The  state  laws  affecting 
the  rights  of  foreign  corporations  and  of  non-resident  indi- 
viduals may  and  do  differ  in  many  respects  in  determining 
what  facts  will  bring  either  within  the  purview  of  the  law. 
As  to  what  constitutes  "doing  business"  or  "carrying  on  busi- 
ness" in  the  state,  there  is  no  significant  difference.  Hence  the 
following  discussion  will  be  concerned  in  the  main  with  cor- 
porations, and  it  can  be  understood  that  usually  the  same 
principle's  will  apply  to  non-resident  individuals.  Distinctions 
will  be  drawn  where  it  is  thought  necessary  or  advisable. 

The  expression  "doing  business"  is  not  a  new  one  and  is 
not  one  peculiar  to  tax  laws.  But  it  has  been  used  in  various 
laws  of  states,  regulating  or  controlling  in  some  way  the  acts 
of  foreign  corporations.  As  a  consequence  of  its  frequent 
use  and  flexibility  in  meaning,  the  question  of  its  construction 
has  been  before  the  courts  many  times.     There  are  so  many 
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conflicting  decisions  that  it  is  sometimes  hard  to  reconcile  the 
various  constructions  and  know  just  what  inferences  should  be 
drawn  or  what  conclusions  should  be  reached. 

Provisions  of  the  law  and  regulations. — The  pertinent  sec- 
tion of  the  franchise  tax  reads  as  follows : 

Law.  Section  209.  For  the  privilege  of  exercising  its  franchise 
in  this  state  in  a  corporate  or  organized  capacity  every  domestic  cor- 
poration, and  for  the  privilege  of  doing  business  in  this  state,  every 
foreign  corporation,  except  corporations  specified  in  the  next  section, 
shall  annually  pay  ....  a  ...  .  franchise  tax 

The  personal  income  tax  law  provides  that: 

Law.    Section  351 A  like  tax1  is  hereby  imposed  and  shall 

be  levied,  collected  and  paid  annually,  at  the  rates  specified  in  this 
section,  upon  and  with  respect  to  the  entire  net  income  as  herein 
defined,  except  as  hereinafter  provided,  from  all  property  owned  and 
from  every  business,  trade,  profession  or  occupation  carried  on  in 
this  state  by  natural  persons  not  residents  of  the  state.2 

In  this  chapter  only  the  construction  to  be  given  the  ex- 
pressions as  they  are  used  in  the  tax  laws  above  quoted  is  im- 
portant; consideration  of  their  other  uses  is  important  only 
to  the  extent  that  it  assists  in  attaining  that  end. 

Business  carried  on  within  the  state  by  a  non-resident 
individual  is  defined  in  the  Comptroller's  regulations  as  fol- 
lows : 

Regulation.  A  business,  trade,  profession  or  occupation  (as 
distinguished  from  personal  service  as  employee)  is  carried  on  within 
the  State  by  a  nonresident  when  he  occupies,  has,  maintains,  or  oper- 
ates desk  room,  an  office,  a  shop,  a  store,  a  warehouse,  a  factory,  an 
agency,  or  other  place  where  his  affairs  are  systematically  and  regu- 
larly carried  on  notwithstanding  the  occasional  consummation  of  iso- 
lated transactions  without  the  State.  Business  is  being  carried  on 
if  it  is  here  with  a  fair  measure  of  permanency  and  continuity.  Its 
regularity  or  continuity  need  not  be  for  a  long  period;  the  life  of 
the  business  is  not  a  material  factor.     (Art.  415.) 


1Similar  to  the  tax  on  residents. 

2This  section  was  declared  unconstitutional  in  Travis  v.  Yale  &  Towne 
Mfg.  Co.,  252  U.  S.  60.  The  legislature  removed  the  constitutional  objection 
and  reimposed  this  section  by  section  351-a. 
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No  fault  can  be  found  with  the  foregoing,  as  a  general 
definition.  It  will  be  discovered,  however,  that  it  cannot 
apply  in  all  cases.  The  phrase  "what  constitutes  doing  busi- 
ness" is  somewhat  similar  to  the  phrase  "due  process  of  law" 
which  appears  in  the  federal  Constitution.  The  courts  have 
refused  to  define  this  term,  because  they  have  realized  that  a 
definition  would  exclude  some  unusual  cases.  The  result  is 
that  the  courts  have  passed  upon  the  facts  in  each  case  and 
have  then  ruled  as  to  whether  or  not  there  has  been  a  viola- 
tion of  the  "due  process  of  law"  clause.  An  examination  of 
the  cases,  a  large  number  of  which  are  cited  later,  will  show 
that  the  courts  have  been  equally  hesitant  about  defining  the 
term  "what  constitutes  doing  business."  The  facts  of  each 
particular  case  must  control. 

Neither  the  franchise  tax  law  nor  the  personal  income  tax 
law  attempts  to  define  the  phrases  "doing  business"  and  "busi- 
ness carried  on"  which  are  used  in  these  two  laws,  probably 
for  the  reason  assigned  above.  There  was  evidently  a  fear  on 
the  part  of  the  legislature  of  including  a  class  of  individuals 
and  corporations  which  would  not  be  taxable  and  excluding  a 
class  which  might  be  taxed. 

-  History  and  early  use  of  expression  "doing  business." — It 
would  probably  be  safe  to  say  that  the  use  of  the  expression 
"doing  business,"  or  an  expression  of  similar  import,  relating 
to  the  rights  of  corporations  dates  back  almost  as  far  as  cor- 
porations themselves.  However,  it  is  only  in  recent  years, 
since  corporations  have  become  so  numerous  and  so  varied, 
that  the  expression  has  gained  great  prominence  in  the  courts. 
One  of  the  first  instances  of  its  appearance  in  our  courts 
as  a  source  of  litigation  was  in  1884,  in  the  case  of  Cooper 
Manufacturing  Co.  v.  Ferguson.3  It  is  indicative  that  there 
were  few  cases  to  serve  as  precedents  that  the  court  resorted 
to  an  abstract  definition  of  the  words  and  said : 

'113  U.  S.  727. 


424 


FRANCHISE  TAX  ON  CORPORATIONS 


Decision.  The  meaning  of  the  phrase  "to  carry  on"  when  ap- 
plied to  business  is  well  settled.  In  Worcester's  dictionary  the  defi- 
nition is:  "To  prosecute,  to  help  forward,  to  continue,  as  to  carry  on 
business."  The  definition  of  the  same  phrase  in  Webster's  dictionary 
is:  "To  continue,  as  to  carry  on  a  design;  to  manage  or  to  prose- 
cute, as  to  carry  on  husbandry  or  trade."  The  making  in  Colorado 
of  the  one  contract  sued  on  in  this  case,  by  which  one  party  agreed 
to  build  and  deliver  in  Ohio  certain  machinery,  and  the  other  party 
to  pay  for  it,  did  not  constitute  the  carrying  on  of  business  in  Colo- 
rado. 

In  the  foregoing  case  a  Colorado  statute  prohibited  for- 
eign corporations  from  doing  business  in  the  state,  except  on 
prescribed  conditions. 

Bouvier's  Law  Dictionary*  defines  "doing  business"  as : 
"that  which  occupies  the  time,  attention  and  labor  of  men  for 
the  purpose  of  a  livelihood  or  profit." 

In  the  case  of  State  v.  Boston  Club,5  the  Supreme  Court 
of  Louisiana  said : 

Decision.     The  definition  of  business  by  the  lexicographers  is 

sufficiently  broad  and  comprehensive  to  embrace  every  employment 

or  occupation  and  all  matters  that  engage  a  person's  attention  or 

require  his  care  without  the  least  regard  to  trade  or  business.     The 

meaning  of  the  legislators   as  expressed  in   the   statutes   is  not  as 

extensive.     "Business,"  in  a  legislative  sense,  is  that  which  occupies 

the  time,  attention  and  labor  of  men  for  purposes  of  livelihood  or 

for  profit;  a  calling  for  the  purpose  of  a  livelihood.    We  will  follow 

the  latter  meaning  in  interpreting  the  statutes  relating  to  license  tax. 

i 

Principal  limitations  and  factors  affecting  construction. — 

In  order  to  determine  the  construction  to  be  given  the  expres- 
sion as  used  in  the  tax  laws  and  in  order  to  measure  the  value 
of  and  determine  the  inferences  to  be  drawn  from  its  uses  in 
other  places,' there  are  certain  facts  which  must  be  considered 
in  their  relation  to  its  use.  The  importance  of  this  is  empha- 
sized when  we  consider  that  a  foreign  corporation  may  be  do- 
ing business  in  the  state  for  some  purposes  and  at  the  same 
time  not  be  doing  business  for  other  purposes.     As  was  said 


'Volume  I,  page  273. 
BI2   So.   895. 
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in  the  case  of  Cockburn  v.  Kinsley/  "Of  course  it  was  'doing 
business,'  but  not  in  the  sense  intended  by  the  statute,"  and  in 
the  case  of  Tauza  v.  Susquehanna  Coal  Company1  it  was  said : 
"but  activities  insufficient  to  make  out  the  transaction  of  busi- 
ness, within  the  meaning  of  those  statutes,  may  yet  be  suffi- 
cient to  bring  the  corporation  within  the  state  so  as  to  render 
it  amenable  to  process." 

It  is  said  in  the  case  of  International  Trust  Company  v. 
American  Loan  and  Trust  Company  :8 

Decision.  It  is  always  an  unsafe  way  of  construing  a  statute  to 
divide  it  by  a  process  of  etymological  dissection,  into  separate  words, 
and  then  apply  to  each,  thus  separated  from  its  context,  some  partic- 
ular definition  given  by  lexicographers,  and  then  reconstruct  the  in- 
strument upon  the  basis  of  these  definitions.  An  instrument  must 
always  be  construed  as  a  whole,  and  the  particular  meaning  to  be 
attached  to  any  word  or  phrase  is  usually  to  be  ascertained  from 
the  context,  the  nature  of  the  subject  treated  of  and  the  purpose  or 
intention  of  ...  .  the  body  which  enacted  or  framed  the  statute 
or  constitution. 

It  is  equally  true  that  each  use  of  the  expression,  when 
properly  analyzed,  should  shed  light  on  the  construction  to  be 
given  it  in  any  other  use. 

It  is  important  to  be  able  to  understand  and  determine  just 
what  influences  and  factors  affect  the  meaning  of  the  phrase 
when  used  in  the  tax  laws  as  distinguished  from  its  use  in  other 
places. 

In  the  first  place,  the  relation  existing  between  a  foreign 
corporation  and  a  state  should  be  thoroughly  understood — 
that  is,  what  rights,  if  any,  can  the  corporation  demand  and 
what  powers  can  the  state  assert?  In  the  second  place,  there, 
should  be  due  regard  for  the  Constitution  of  the  United  States 
and  care  should  be  taken  that  no  construction  does  violence 
thereto.  The  most  important  factors  are  the  clauses  of  the 
Constitution  prohibiting  the  states  from  legislating  on  matters 


'135  Pac.  112. 
722o  N.  Y.  259. 
"65  N.  W.  78. 
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of  interstate  commerce.  Under  the  general  rule  of  construc- 
tion that  statutes  are  to  be  so  construed  as  to  harmonize  with 
the  Constitution  of  the  United  States,  it  is  to  be  presumed  that 
such  was  the  intention  of  the  legislators,  and  a  statute  is  not 
rendered  invalid  in  toto  merely  because  the  provisions  of  the 
Constitution  may  limit  its  application. 

Relation  of  foreign  corporations  to  the  state. — 
The  term  "foreign  corporation,"  as  used  in  the  franchise  tax 
law,  means  a  corporation  created  by  the  laws  of  some  other 
state  or  country  and  includes  both  joint-stock  companies  and 
associations.9 

Corporations,  being  creatures  of  law,  possess  only  those 
rights  and  privileges  which  the  state  confers  upon  them,  and 
they  must  ever  be  watchful  of  the  things  they  can  lawfully  do 
in  other  states  and  countries,  as  well  as  within  the  borders 
of  their  own  state. 

In  the  case  of  Paul  v.  Virginia10  it  was  said,  speaking  of 
foreign  corporations : 

Decision.  The  recognition  of  its  existence  even  by  other  states, 
and  the  enforcement  of  its  contracts  made  therein,  depends  purely 
upon  the  comity  of  those  states. 

And  in  the  case  of  Horn  Silver  Mining  Company  p.  United 
States11  it  was  said,  after  referring  to  the  doctrine  set  forth 
in  the  above  case : 

Decision.  Only  two  exceptions  or  qualifications  have  been  at- 
tached to  it  in  all  the  numerous  adjudications  in  which  the  subject 
has  been  considered,  since  the  judgment  of  this  court  was  announced 
in  Bank  of  Augusta  v. ,  Earle.  One  of  these  qualifications  is  that 
■the  state  cannot  exclude  from  its  limits  a  corporation   engaged  in 

interstate  or  foreign  commerce The  other  limitation  on  the 

power  of  the  state  is,  where  the  corporation  is  in  the  employ  of  the 
general  government. 

Generally  speaking,  it  is  within  the  power  of  a  state  to 
exclude,  to  restrict  or  to  regulate  foreign  corporations  as  to 


"Franchise  tax  law,  section  208. 
"8  Wall.  168. 
UI43  U.  S.  305. 
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their  acts  within  such  state,  the  only  limitations  being  those 
contained  in  the  provisions  of  the  federal  Constitution.  Ex- 
cepting when  prohibited  by  the  provisions  of  the  Constitution 
and  the  statutes  of  a  state,  principles  of  comity  permit  a  for- 
eign corporation  to  enter  a  state  and  carry  on  its  business  in 
conformity  with  local  laws  and  public  policy.  As  is  said  in 
Corpus  Juris?2 

The  rules  of  comity  are  subject  to  local  modification  by  the  law- 
making power.  But  until  so  modified,  they  have  the  controlling  force 
of  legal  obligation,  and  it  is  the  duty  of  the  courts  to  observe  and 
enforce  them  until  the  sovereign  otherwise  directs Legisla- 
tive silence  upon  the  subject  is  equivalent  to  permission. 

Generally,  corporations  must  register  in  order  to  maintain 
an  action  at  law,  but  there  is  no  such  requirement  for  individ- 
uals and  partnerships. 

Constitutional  limitations. — To  the  general  rule  of 
unlimited  state  control  over  foreign  corporations  there  are 
two  exceptions,  as  has  been  mentioned  heretofore,  viz.:  (1) 
those  engaged  in  interstate  commerce  and  (2)  those  in  the 
employ  of  the  federal  government.  As  to  corporations  which 
come  within  the  latter  class,  there  is  seldom  any  controversy, 
but  as  to  those  within  the  former,  it  is  not  always  easy  to  de- 
termine. 

Section  8  of  article  1  of  the  Constitution  of  the  United 

States,  which  enumerates  the  powers  of  Congress,  provided 

among  other  things  that : 

The  Congress  shall  have  power  ....  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with  the  Indian 
Tribes 

There  are  comparatively  few  corporations  whose  sole  busi- 
ness could  be  said  to  be  that  of  interstate  commerce;  and,  as 
has  been  frequently  held,  the  mere  fact  that  a  corporation  is 
engaged  in  interstate  commerce  does  not  prevent  a  state  from 
imposing  conditions  upon  that  portion  of  its  business  carried 
on  within  the  state  which  is  purely  of  a  local  character  and  is 


"Volume  14A,  page  j2j§, 
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not  essential  to  that  part  of  the  business  which  the  commerce 
clause  protects. 

It  is  the  determination  of  where  interstate  commerce  ceases 
and  intrastate  commerce  begins  within  the  meaning  of  the 
Constitution  that  causes  the  trouble.  When  the  elements 
can  be  separated,  the  rule  is  plain  that  the  part  which  is  intra- 
state is  within  the  exclusive  jurisdiction  of  the  state  and  sub- 
ject to  the  regulations  which  it  may  impose.  On  the  other 
hand,  if  the  local  element  is  merely  incidental  to  the  element 
of  interstate  commerce,  the  whole  is  protected  from  restrictive 
state  laws. 

In  the  case  of  Hall  v.  Decuir13  it  was  said : 

Decision.  The  line  which  separates  the  powers  of  the  states  from 
this  exclusive  power  of  Congress  is  not  always  distinctly  marked, 
and  oftentimes  it  is  not  easy  to  determine  on  which  side  a  particular 
case  belongs.  Judges  not  infrequently  differ  in  their  reasons  for  a 
decision  in  which  they  concur.  Under  such  circumstances  it  would 
be  a  useless  task  to  undertake  to  fix  an  arbitrary  rule  by  which 
the  line  must  in  all  cases  be  located.  It  is  better  to  leave  a  matter 
of  such  delicacy1  to  be  settled  in  each  case  upon  a  view  of  the  par- 
ticular rights  involved. 

But  we  think  it  may  safely  be  said  that  the  State  legislation 
which  seeks  to  impose  a  direct  'burden  upon  interstate  commerce,  or 
to  interfere  directly  with  its  freedom,  does  encroach  v~on  the  ex- 
clusive power  of  Congress. 

Uses  of  the  expression  "doing  business"  found  in  statutes. 

— In  New  York,  as  in  most  states,  the  expression  "doing  busi- 
ness" has  found  three  principal  uses,  viz. : 

i.  In  laws  providing  for  service  of  process  on  foreign  cor- 
porations doing  business  within  the  state. 

2.  In  laws  of  a  regulatory  nature. 

3.  In  laws  imposing  license  fees  and  taxes. 


M95  U.  S.  485.  See  also  Browning  v.  Way  cross,  233  U.  S.  16;  Power 
Specialty  Co.  v.  Michigan  Power  Co.,  157  N.  W.  408;  Hogan  v.  Intertype 
Corporation,  206  S.  W.  58 ;  Baltic  Mining  Co.  v.  Commonwealth  of  Mass., 
93  N.  E.  831;  Sherlock  v.  Ailing,  93  U.  S.  102;  Provident  Savings  Life 
Assurance  Soc.  v.  Kentucky,  239  U.  S.  103;  Johnston  et  al.  v.  Mutual  Re- 
serve Fund  Life  Ins.  Co.,  87  N.  Y.  S.  438;  and  Hopkins  v.  U.  S.  171  U  S. 
S78. 
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Each  of  these  principal  uses  has  proved  a  prolific  source  of 
litigation,  and  the  cases  when  properly  analyzed  and  under- 
stood should  prove  helpful  to  a  correct  construction  of  its 
use  in  the  franchise  tax  law.  Of  the  three  uses,  the  most 
liberal  construction  is  found  in  laws  of  the  first  class  which 
relate  to  service  of  process.  This  is  due,  in  the  first  place, 
to  the  fact  that  such  laws  as  a  rule  do  not  impose  condi- 
tions upon  the  corporation  which  would  be  an  interference 
with  interstate  commerce  and,  in  the  second  place,  to  the  fact 
that  the  courts  seem  inclined  to  put  a  more  strained  construc- 
tion upon  the  expression  for  purposes  of  jurisdiction  than  for 
any  other.  As  was  said  in  the  case  of  Beach  v.  Kerr  Turbine 
Company  :14 

Decision.  The  tendency  of  legislation  and  judicial  decisions  is 
and  has  been  to  make  it  easy  to  obtain  jurisdiction  of  foreign  cor- 
porations. 

In  order  to  obtain  jurisdiction  over  a  foreign  corporation, 
having  neither  property  nor  agent  in  the  state,  it  is  essential 
that  it  be  doing  business  in  the  state.  This  has  been  repeatedly 
held  by  the  United  States  Supreme  Court.15 

In  the  case  of  the  International  Harvester  Company  v. 
Kentucky™  it  was  said : 

Decision.  We  are  satisfied  that  the  presence  of  a  corporation 
within  a  State  necessary  to  the  service  of  process  is  shown  when  it 
appears  that  the  corporation  is  there  carrying  on  business  in  such 
sense  as  to  manifest  its  presence  within  the  state,  although  the  busi- 
ness transacted  may  be  entirely  interstate  in  its  character.  In  other 
words,  this  fact  alone  does  not  render  the  corporation  immune  from 
the  ordinary  process  of  the  courts  of  the  state. 

And  in  the  case  of  Vicksburg,  etc.,  Railway  Company  v. 
DeBow17  the  Supreme  Court  of  Georgia,  in  defining  the  ex- 
pression "doing  business,"  said : 


"243  Fed.  706. 

^Commercial  Mutual  Accident  Co.  v.  Davis,  213  U.  S.  245  and  cases 
there  cited. 

"234  U.  S.  579- 
"98    S.  E.  381. 
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Decision.  What  is  meant  exactly  by  the  requirement  "doing 
business"  is  not  easily  determined  ....  the  question  as  to  whether 
a  foreign  corporation  is  "doing  business"  in  the  state,  so  as  to  be 
subject  to  the  jurisdiction  of  the  courts  of  the  state  is  entirely  dis- 
tinct from  the  question  as  to  whether  such  a  corporation  is  "doing 
business"  in  the  state  within  the  purview  of  the  act  prescribing  the 
conditions  upon  which  such  corporations  may  be  allowed  to  do  busi- 
ness in  the  state,  and  that  it  does  not  follow  that  business  which, 
by  reason  of  the  interstate  commerce  law,  does  not  bring  the  cor- 
poration within  the  latter  statute,  may  not  nevertheless  bring  it 
within  the  statute  providing  for  the  service  of  process. 

Flexibility  of  expression  "doing  business"  and  why  the 
facts  in  each  case  must  control. — In  determining  whether  or 
not  a  foreign  corporation  is  doing  business  in  the  state,  so  as 
to  make  it  subject  to  the  franchise  tax,  it  must  first  be  deter- 
mined whether  or  not  acts  of  the  corporation  relate  entirely 
to  interstate  commerce  or  are  a  necessary  incident  thereof. 

In  the  case  of  Hazeltine  v.  Mississippi  Valley  Fire  Insur- 
ance Company16  its  wide  range  of  construction  was  discussed 
as  follows : 

Decision.  The  English  cases  also  support  this  judgment  and 
it  may  be  useful  to  refer  to  them  as  showing  how  the  elastic  phrase 
"carrying  on  business"  or  "doing  business"  gives  trouble  every- 
where  

Two  comparatively  recent  decisions  of  the  Court  of  Ap- 
peals of  the  state  of  New  York  afford  a  good  illustration  of 
the  flexibility  of  the  expression.19 

Although  the  facts  in  the  cases  were  practically  the  same 
and  the  same  judge  rendered  both  decisions,  in  one  case  it  was 
held  that  the  facts  did  not  constitute  doing  business  in  the 
state  and  in  the  other  case  that  such  facts  did  constitute  doing 
business  in  the  state. 

What  Constitutes  Doing  Business? 

The  cases  which  have  been  decided  on  the  subject  of  doing 


18SS   Fed.   743- 

"See  International  Text  Book  Go.  v.  Tone,  220  N.  Y.  313,  and  Tauza 
v.  Susquehanna  Coal  Co.,  220  N.  Y.  259. 
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business  may  be  classified  as  answering  two  questions :  ( 1 ) 
What  constitutes  doing  business?  (2)  What  does  not  con- 
stitute doing  business?  The  cases  will  be  discussed  in  this 
order. 

Generally  speaking,  if  a  corporation  conducts  and  con- 
cludes in  New  York  a  series  of  transactions  or  regularly  ren- 
ders services  in  the  state,  constituting  a  substantial  portion  of 
its  regular  business,  the  corporation  is  doing  business  in  the 
state.  Occasional  business  transactions  or  occasional  rendering 
of  services  is  not  sufficient  to  subject  a  corporation  to  the  fran- 
chise tax  law. 

One  of  the  most  important  things  to  consider  in  determin- 
ing whether  or  not  a  corporation  is  doing  business  in  a  state  is 
whether  or  not  the  acts  done  constitute  a  part  of  the  business 
for  which  the  corporation  was  organized  as  shown  by  its 
charter.  For  example,  as  a  general  rule  the  purchase  and 
holding  of  real  estate  situated  in  a  state  would  not  constitute 
doing  business,  but  if  such  acts  as  purchasing,  leasing,  etc.,  of 
real  estate  were  among  the  principal  purposes  for  which  the 
corporation  was  organized,  it  is  probable  that  such  acts  would 
constitute  doing  business  in  the  state.  It  is  generally 
recognized  that  a  corporation  organized  for  the  purpose  of 
selling  merchandise  or  commodities,  in  certain  places,  is  con- 
sidered as  doing  acts  for  which  it  was  incorporated,  as  much 
in  the  purchasing  of  its  goods  as  in  the  selling  of  them,  the 
theory  being  that  it  could  not  sell  anything  which  it  had 
not  first  bought  or  otherwise  acquired  in  some  form  from 
others. 

As  the  business  carried  on  by  a  non-resident  person  is 
not  limited,  as  is  that  of  a  corporation,  but  may  assume  as 
many  and  as  varied  forms  as  the  person  may  desire,  subject 
only  to  the  restrictions  imposed  on  residents,  the  statements  in 
this  paragraph  are  not  always  applicable  to  non-resident  per- 
sons. 

The  following  acts  have  been  held  not  to  constitute  doing 
business  in  the  state : 
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i.  The  ownership  of  stock  in  a  domestic  corporation, 
even  though  it  be  a  controlling  interest.20 

2.  The  endorsement  in  the  state  of  a  note  executed  in  the 

state21  to  a  foreign  corporation. 

3.  Name  of  corporation  on  door  and  in  telephone  direc- 

tory on  account  of  operations  which  in  themselves 
do  not  constitute  doing'  business.22 

Erecting  of  lightning  rods. — The  case  of  Browning  v. 
Waycross23  involved  the  validity  of  an  occupation  tax  imposed 
upon  lightning  rod  dealers  engaged  in  erecting  lightning  rods 
within  the  corporate  limits  of  the  city  of  Waycross.  The 
main  issue  in  the  case  was  whether  or  not  the  act  of  erecting 
the  lightning  rods  constituted  a  part  of  interstate  commerce 
so  as  to  preclude  jurisdiction  by  the  state.     The  court  said: 

Decision.  The  general  principles  by  which  it  has  been  so  fre- 
quently determined  that  a  state  may  not  burden  by  taxation  or  other- 
wise the  taking  of  orders  in  one  state  for  goods  to  be  shipped  from 
another  or  the  shipment  of  such  goods  in  the  channels  of  interstate 
commerce  up  to  and  including  the  consummation  by  delivery  of 
the  goods  at  the  point  of  shipment  have  been  so  often  stated  as  to 

cause  them  to  be  elementary 

We  are  of  the  opinion  that  the  court  below  was  right  in  holding 
that  the  business  of  erecting  lightning  rods  under  the  circumstances 
disclosed,  was  within  the  regulating  power  of  the  State  and  not  the 
subject  of  interstate  commerce  for  the  following  reasons: 

(a)  Because  the  affixing  of  lightning  rods  to  houses  was  the  carry- 
ing on  of  a  business  of  a  strictly  local  character,  peculiarly  within 
the  exclusive  control  of  State  authority. 

(b)  Because,  besides,  such  business  was  wholly  separate  from 
interstate  commerce,  involved  no  question  of  the  delivery  of  prop- 
erty shipped  in  interstate  commerce,  or  of  the  right  to  complete  an 
interstate  commerce  transaction,  but  concerned  merely  the  doing  of 
a  local  act  after  interstate  commerce  had  completely  terminated. 

In  the  following  quotation  from  the  same  case  it  is  to  be 
noted  that  the  court  recognizes  the  difficulty  inherent  in  any 


MMannington  v.  Hocking  Valley  Ry.  Co.,  183  Fed.  133,  156. 
^People's  Savings  Bank  of  Bay  City  v.  Fulton  Contracting  Co.,  119 
N.  Y.  S.  622. 

^Rosenblatt  v.  Bridgeport  &  Metal  Goods  Mfg.  Co.,  173  N.  Y.  S.  331. 
"?33  U.  S.  16. 
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attempt    to    determine    exactly    where    interstate    commerce 
ceases  and  intrastate  commerce  begins : 

Of  course  we  are  not  called  upon  here  to  consider  how  far 
interstate  commerce  might  be  held  to  continue  to  apply  to  an  article 
shipped  from  one  state  to  another,  after  delivery,  and  up  to  and  in- 
cluding the  time  when  the  article  was  put  together  or  made  operative 
in  the  place  of  destination  in  a  case  where  because  of  some  intrinsic 
and  peculiar  quality  or  inherent  complexity  of  the  article,  the  making 
of  such  agreement  was  essential  to  the  accomplishment  of  the  in- 
terstate transaction. 

Installation  of  superheaters. — In  Power  Specialty  Com- 
pany v.  Michigan  Power  Company,2*  a  New  York  corpora- 
tion brought  suit  against  a  Michigan  corporation  to  recover 
for  furnishing  and  installing  six  superheaters  in  the  state  of 
Michigan.  As  the  New  York  corporation  had  not  qualified 
under  the  Michigan  law  so  as  to  entitle  it  to  do  business  in  the 
latter  state,  the  right  of  recovery  depended  entirely  on  the 
question  whether  or  not  the  business  was  protected  as  inter- 
state commerce. 

In  the  lower  court  there  had  been  an  instructed  verdict  for 
the  plaintiff.  On  the  appeal  it  was  argued  by  the  counsel  for 
the  appellee  that  the  superheaters  were  not  simple  appliances 
that  could  have  been  installed  by  local  workmen,  as  was  the 
case  in  Browning  v.  Waycross.25  The  Supreme  Court  re- 
versed and  remanded  the  case  for  a  new  trial  saying  in  part : 

Decision.  We  think  the  plaintiff  has  failed  to  show  the  neces- 
sity of  itself  installing  these  superheaters  as   an  essential  requisite 

to  the  sale  of  them There  is  certainly  a  necessity  for  evidence 

as  indicated  above  to  bring  a  case  within  the  interstate  commerce 
rule 

Agents  may  bring  corporation  into  state  by  completing 
transaction. — As  another  instance  of  distinguishing  between 
interstate  and  intrastate  commerce,  the  following  statement  of 
the  Supreme  Court  of  Arkansas  is  of  interest : 


"157  N.  W.  408. 
"233  U.  S.  i6f 
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Decision.  An  interstate  transaction  contemplates  a  consignor 
without  and  a  consignee  within  a  state  or  vice  versa.  In  the  instant 
case  the  property  was  not  only  retained  by  the  seller  after  it  reached 
Arkansas,  but  an  agent  of  the  seller  was  sent  to  the  state  for  the 
purpose  of  demonstratingthat  the  machine  would  do  the  work  repre- 
sented, in  order  to  consummate  the  sale;  and,  after  making  a  satis- 
factory demonstration  the  agent  accepted  in  part  payment  therefor 
long-time  notes  executed  and  payable  at  Huntington,  Ark.,  and  a 
mortgage  on  the  machine  to  secure  the  notes,  which  was  recorded 
at  Greenwood,  Ark.  This  constituted  a  business  transaction  in 
Arkansas  by  a   foreign  corporation   contrary  to  the   statute   law.26 

The  question  before  the  court  was  whether  or  not  the  cor- 
poration was  protected  by  the  interstate  commerce  privilege  so 
as  to  entitle  it  to  bring  a  suit  on  the  contract  in  the  state  court. 
If  it  had  been  a  question  of  taxation,  instead  of  one  of  juris- 
diction, the  court  would  doubtless  have  ruled  exactly  the  same 
way. 

Solicitation  of  orders  by  agents. — Perhaps  the  leading  case 
on  what  constitutes  doing  business,  so  far  as  process  is  con- 
cerned, is  International  Harvester  Company  v.  Kentucky™ 
Sales  agents  in  Kentucky  solicited  orders  subject  to  approval 
of  a  general  agent  in  the  home  state.  They  did  this,  not 
casually  and  occasionally,  but  systematically  and  regularly. 
The  court  decision  is  in  part  as  follows : 

Decision.  In  order  to  hold  it  (International  Harvester  Com- 
pany) responsible  under  the  process  of  the  state  court  it  must  appear 
that  it  was  carrying  on  business  within  the  state  at  the  time  of  the 
attempted  service.  As  we  have  said,  we  think  it  was.  Here  was 
a  continuous  course  of  business  in  the  solicitation  of  orders  which 
were  sent  to  another  state  and  in  response  to  which  machines  of 
the  Harvester  Company  were  delivered  within  the  State  of  Ken- 
tucky. This  was  a  course  of  business,  not  a  single  transaction. 
The  agents  not  only  solicited  such  orders  in  Kentucky,  but  might 
there  receive  payment  in  money,  checks  or  drafts,  which  notes  were 
made  payable  and  doubtless  were  collected,  at  any  bank  in  Ken- 
tucky. This  course  of  conduct  of  authorized  agents  within  the  state, 
in  our  judgment,  constituted  a  doing  of  business  there  in  such  wise 
that  the  Harvester  Company  might  be  fairly  said  to  have  been  there, 


"Hogan  v.  Intertype  Corporation,  136  Ark.  52;  206  S.  W.  58. 
"234  U.   S.   579- 
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doing  business,  and  amenable  to  the  process  of  the  courts  of  the 
state. 

The  foregoing  case  should  be  compared  with  an  earlier  case 
of  the  United  States  Supreme  Court,  Green  v.  Chicago,  Bur- 
lington and  Quincy  Railway  Company,  discussed  under  the 
heading  of  "What  does  not  constitute  doing  business."28 

Does  the  making  of  investments  constitute  doing  business? 

— Another  interesting  tax  case,  though  not  involving  the  fran- 
chise tax  law,  is  that  of  State  Comptroller  v.  Green.2*  In  this 
case  it  was  held  that  the  decedent,  Hetty  Green,  lending  money 
through  corporate  fiscal  agents,  although  no  office  was  main- 
tained open  to  the  public,  was  doing  business  in  the  state,  so 
that  the  capital  invested  therein  was  taxable.  Briefly,  the  facts 
were  as  follows : 

The  decedent,  who  was  worth  millions  of  dollars,  was  a 
resident  of  Vermont.  She  commonly  remained  in  the  city  of 
New  York,  or  went  there  almost  daily  to  make  loans  through 
corporations  which  she  had  organized  to  transact  her  business. 
She  maintained  no  office  open  to  the  public.  The  question  to 
be  determined  was  whether  or  not  the  decedent  at  the  time  of 
her  death  was  engaged  in  a  business  within  the  meaning  of  the 
statute,  to  wit,  the  business  of  lending  money.  She  was  a 
conspicuous  figure  in  the  financial  and  business  world.  It 
was  conceded  that  she  was  in  the  state  for  the  purpose  of 
investing  her  money,  not  only  in  long-term  securities,  but  in 
collateral  notes.  She  loaned  large  sums  of  money  for  the 
erection  of  buildings  and  for  financing  various  enterprises. 
The  court  held  that  Mrs.  Green  was  doing  business  in  the 
state  of  New  York,  within  the  meaning  of  section  220  of  the 
tax  law,  thereby  reversing  the  lower  court,  but  later  respond- 
ents were  granted  leave  to  appeal  to  the  Court  of  Appeals 
where  the  case  is  now  pending. 


^See  page  437. 

"For  decision  in  lower  court,  see  171  N.  Y.  S.  494. 

aoi82  N.  Y.  S.  190;  183  N.  Y.  S.  948. 
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When  finally  decided,  this  case  will  unquestionably  take  a 
place  of  importance  among  the  cases  on  the  subject  of  what 
constitutes  doing  business. 

What  Does  Not  Constitute  Doing  Business 

A  foreign  corporation  may  be  doing  business  in  a  state  so 
as  to  subject  it  to  the  process  of  its  courts,  and  yet  not  be 
liable  to  taxes  imposed  by  that  state.  In  such  a  case  the  cor- 
poration would  be  engaged  in  doing  business  wholly  of  an 
interstate  character.  The  state,  of  course,  cannot  place  re- 
strictions upon  interstate  commerce,  and  the  courts  have  held 
that  the  subjecting  of  such  corporations  to  the  process  of  state 
courts  is  a  "long  way"  from  restricting  interstate  commerce.31 

Occasional  business  transactions  or  occasional  rendering  of 
services  is  not  sufficient  to  subject  a  corporation  to  the  fran- 
chise tax  law.  The  transactions  must  be  completed  within 
the  state.  The  mere  employment  of  traveling  agents  to  solicit 
orders  and  send  them  to  the  home  office  for  approval  and  fill- 
ing does  not  constitute  doing  business  in  the  state  so  far  as 
the  franchise  tax  is  concerned.  The  fact  that  an  office  is 
maintained  in  the  state  for  the  convenience  of  the  agents 
soliciting  orders  to  be  executed  in  other  states  is  not  sufficient 
to  bring  a  corporation  within  the  purview  of  the  law. 

Solicitation  of  orders  by  agents. — Many  corporations  send 
their  agents  into  other  states  for  the  purpose  of  soliciting 
orders  for  business  of  various  kinds.  Some  corporations 
direct  these  agents  to  do  nothing  more  than  to  solicit  the  orders 
and  send  them  to  the  home  office  to  be  accepted  and  filled. 
Other  corporations  have  their  agents  do  various  other  things 
of  such  a  nature  as  to  amount  to  carrying  on  a  separate  and 
distinct  business  in  the  state  into  which  the  agents  are  sent. 
Many  of  the  cases  have  been  carried  to  the  United  States 
Supreme  Court,  and  it  is  not  always  easy  to  distinguish  the  de- 
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cisions  in  one  case  from  another.  The  case  of  Green  v.  Chi- 
cago, Burlington  and  Quincy  Railway  Company32  and  the 
case  of  International  Harvester  Company  v.  Kentucky™  fur- 
nish very  good  illustrations  of  the  extremes  to  which  the 
court  has  gone  on  the  one  hand  as  to  acts  that  would  not  con- 
stitute doing  business  and  on  the  other  hand  as  to  what 
would  constitute  doing  business.  In  the  Green  case  the  opinion 
and  facts  stated  therein  are  in  part  as  follows : 

Decision.  The  business  for  which  it  was  incorporated  was  the 
carriage  of  freight  and  passengers,  and  the  construction,  maintenance 

and  operation  of  a  railroad  for  that  purpose For  the  purpose 

of  conducting  this  incidental  business  the  defendant  employed  Mr. 
Heller,  hired  an  office  for  him  in  Philadelphia,  designated  him 
as  district  freight  and  passenger  agent,  and  in  many  ways  adver- 
tised to  the  public  these  facts.  The  business  of  the  agent  was  to 
solicit  and  procure  passengers  and  freight  to  be  transported  over 
the  defendant's  line.  For  conducting  this  business  several  clerks 
and  various  traveling  passenger  and  freight  agents  were  employed 
who  reported  to  the  agent  and  acted  under  his  direction.  He  sold 
no  tickets  and  received  no  payments  for  transportation  of  freight. 
When  a  prospective  passenger  desired  a  ticket,  and  applied  to  the 
agent  for  one,  the  agent  took  the  applicant's  money  and  procured 
from  one  of  the  railroads  running  west  from  Philadelphia,  a  ticket 
for  Chicago,  and  a  prepaid  order  which  gave  to  the  applicant,  upon 
his  arrival  at  Chicago  the  right  to  receive  from  the  Chicago,  Bur- 
lington and  Quincy  Railroad  a  ticket  over  that  road.  Occasionally 
he  sold  to  railroad  employees  who  already  had  tickets  over  interme- 
diate lines,  orders  for  reduced  rates  over  defendant's  lines.  In  some 
cases  for  the  convenience  of  shippers  who  had  received  bills  of  lading 
from  the  initial  line  for  goods  routed  over  the  defendant's  lines,  he 
gave  in  exchange  therefor  bills  of  lading  over  the  defendant's  line. 
In  these  bills  of  lading  it  was  recited  that  they  should  not  be  in 
force  until  the  freight  had  been  actually  received  by  the  defendant. 
....  It  is  obvious  that  the  defendant  was  doing  there  a  considerable 
business  of  a  certain  kind,  although  there  was  no  carriage  of  freight 
or  passengers 

The  business  shown  in  this  case  was  in  substance  nothing  more 
than  that  of  solicitation.  Without  undertaking  to  formulate  any 
'general  rule  defining  what  transactions  will  constitute  "doing  busi- 
ness" in  the  sense  that  liability  to  service  is  incurred,  we  think  that 
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this   is   not   enough  to   bring  the   defendant   within   the   district  so 
that  process  can  be  served  upon  it. 

This  case  should  be  contrasted  with  the  decision  in  the 
case  of  International  Harvester  Company  v.  Kentucky?*1  In 
both  these  cases  the  litigation  arose  over  the  question  of  juris- 
diction and  the  decisions,  therefore,  cannot  be  considered 
authority  on  the  question  of  whether  or  not  the  acts  involved 
would  come  within  the  protection  of  interstate  commerce  on 
other  issues.  In  fact  this  was  recognized  in  the  opinion  in 
the  International  Harvester  Company35  case  as  follows: 

Decision.  We  are  satisfied  that  the  presence  of  a  corporation 
within  a  state  necessary  to  the  service  of  process  is  shown  when  it 
appears  that  the  corporation  is  there  carrying  on  business  in  such 
sense  as  to  manifest  its  presence  within  the  state,  although  the  busi- 
ness transacted  may  be  entirely  interstate  in  its  character. 

The  cases  serve  to  show  that  aside  from  the  question 
of  interference  with  interstate  commerce  it  is  yet  a  very  close 
and  debatable  question  as  to  what  constitutes  doing  business. 

In  the  cases  of  Brennan  v.  Titusville36  and  Rearick  v.  Penn- 
sylvania" agents  were  employed  by  foreign  corporations  to 
solicit  business  in  the  state.  The  agents  performed  certain 
duties  incidental  to  carrying  out  the  contracts  and  delivering 
the  goods. 

The  case  of  Brennan  v.  Titusville  was  tried  upon  an  agreed 
statement  of  facts  which  in  part  were  as  follows  : 

Decision,  i.  J.  A.  Shephard  is  a  manufacturer  of  picture  frames 
and  maker  of  portraits  residing  in  Chicago  in  the  State  of  Illinois, 
of  which  state  he  is  a  citizen  and  in  which  city  he  has  his  manufac- 
tory, and  place  of  business. 

2.  In  the  prosecution  of  said  business  he  employs  agents  who, 
under  his  direction,  solicit  orders  for  pictures  and  picture  frames  in 
the  state  of  Pennsylvania  and  in  other  states  of  the  union,  by  going 
personally  to  residents  and  citizens  of  the  said  state  of  Pennsylvania 
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and  other  states  and  exhibiting  samples  of  his  pictures  and  frames, 
going,  when  necessary  from  house  to  house  in  said  state  of  Penn- 
sylvania, and  other  states. 

3.  The  defendant,  J.  W.  Brennan,  was  an  agent  of  the  said 
J.  A.  Shephard  employed  by  him  to  travel  and  solicit  orders  for 
said  pictures  and  frames  in  the  manner  stated,  upon  a  salary  and 
also  upon  commission  upon  the  amount  of  his  sales,  at  the  time  of 
his  arrest,  May  25,  1889 

4.  Upon  receiving  orders  for  pictures  and  picture  frames  the 
agents  of  the  said  J.  A.  Shephard  forwarded  the  same  to  him  at 
Chicago,  in  the  state  of  Illinois,  where  goods  were  made  and  from 
there  shipped  by  said  J.  A.  Shephard  to  the  purchasers  in  Titus- 
ville,  in  the  state  of  Pennsylvania,  by  railroad  freight  and  express, 
and  the  price  of  said  goods  was  collected  and  forwarded  by  the 
express  companies  and  sometimes  by  the  agents  to  said  Shephard 
at  Chicago,  in  the  state  of  Illinois 

The  said  J.  W.  Brennan,  at  the  time  of  his  arrest  and  before 
had  not  been  otherwise  employed  than  as  stated  and  was  acting 
solely  for  the  said  Shephard. 

The  question  to  be  determined  by  the  court  was  whether 
or  not  a  license  tax  which  the  city  had  attempted  to  impose 
upon  defendant  was  a  direct  burden  on  interstate  commerce 
and  therefore  unconstitutional.  The  court  held  that  the  busi- 
ness was  of  an  interstate  nature  and  consequently  was  not 
subject  to  the  tax. 

The  case  of  Rearick  v.  Pennsylvania  was  also  tried  on  an 
agreed  statement  of  facts.    They  were  in  part  as  follows : 

Decision.  An  Ohio  corporation  employed  an  agent  to  solicit 
in  Sunbury  retail  orders  to  the  company  for  groceries.  When  the 
company  had  received  a  large  number  of  such  orders  it  filled  them 
at  its  place  of  business  in  Columbus,  Ohio,  by  putting  up  the  objects 
of  the  several  orders  in  distinct  packages,  and  forwarding  them  to 
the  defendant  by  rail,  addressed  to  him  for  A.  B.  the  customer, 
with  the  number  of  the  order  also  on  the  package  for  further  identi- 
fication. The  Company  ultimately  kept  the  orders,  but  it  kept  no 
books  of  accounts  with  the  customers,  looking  only  to  the  defendant. 
The  defendant  alone  had  authority  to  receive  the  goods  from  the 
railroad  and  when  he  received  them  he  delivered  them  as  was  his 
duty,  to  the  customers  for  cash  paid  to  him.  He  then  sent  the  money 
to  the  corporation.  The  customer  had  the  right  to  refuse  the  goods 
if  not  equal  to  the  sample  shown  to  him  when  he  gave  the  order. 
In  that  or  other  cases  of  non-delivery  the  defendant  returned  the 
goods  to  Columbus.     No  shipments  were  made  to  defendant  except 
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to  fill  such  orders  and  no  deliveries  were  made  by  him  except  to  the 

parties  named  on  the  packages 

The  defendant  had  no  license  but  relied  upon  the  invalidity  of 
the  ordinance. 

As  in  the  preceding  case,  the  court  held  that  the  defend- 
ant was  not  subject  to  the  tax  because  the  business  was  of  an 
interstate  nature. 

In  keeping  with  the  decision  in  the  International  Harvester 
Company  case38  it  would  probably  have  been  held  in  these 
two  cases  that  the  companies  were  doing  business  in  the  state, 
had  the  issue  been  raised  on  a  question  of  jurisdiction,  but,  the 
issue  being  whether  or  not  the  agents  could  be  subjected  to  a 
tax,  it  was  held  that  the  business  done  came  within  the  protec- 
tion of  the  interstate  commerce  rule,  and  that  they  were  not 
doing  business  within  the  meaning  of  the  statute. 

The  principles  stated  in  the  case  of  Brennan  v.  Titusville™ 
referred  to  above  were  somewhat  extended  in  the  case  of 
Caldwell  v.  North  Carolina.*0  In  the  latter  case  pictures 
and  frames  were  shipped  in  separate  packages,  for  convenience 
in  packing  and  handling,  to  the  company's  own  agent,  who 
fixed  the  pictures  in  their  proper  places  or  framed  and  de- 
livered them  to  the  persons  ordering  them.  It  was  held  that 
these  additional  acts  did  not  deprive  the  transaction  of  its 
character  of  interstate  commerce. 

The  following  case41  recently  decided  by  the  Supreme 
Court  of  the  state  of  Oregon  indicates  that  agents  must  have 
power  to  transact  a  substantial  portion  of  a  corporation's 
business  in  order  to  bring  it  within  the  state. 

Decision.  In  order  to  constitute  doing  business  within  this 
state  by  plaintiff,  its  agent  must  have  had  ample  authority  to  transact 
some  substantial  portion  of  plaintiff's  business;  that  is,  make  com- 
plete sales  here,  and  not  merely  take  orders We  do  not  think 

that  the  "robbing  of  a  separator"  or  the  borrowing  of  fixtures  from 
goods  in  the  original  crates  or  boxes  by  agents,  to  be  replaced  after- 
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wards  without  the  sanction  of  the  plaintiff  being  shown,  would,  of 
itself,  change  the  nature  of  the  transaction  from  interstate  to  intra- 
state commerce.  The  real  character  of  plaintiff's  business  would 
control  in  the  premises.  If  it  maintained  an  office  and  stored  its 
goods  in  a  warehouse  in  the  state,  and,  through  its  agents,  made 
sales  direct  from  such  repository,  no  doubt  it  would  be  doing  busi- 
ness within  the  state  as  contra-distinguished  from  commerce  between 
states. 

Relationship  between  corporation  and  other  parties. — 
Frequently  a  case  will  turn  upon  the  relationship  which  exists 
between  the  foreign  corporation  and  the  persons  with  whom 
or  through  whom  it  deals  in  another  state.  In  such  cases  it 
may  be  that  the  parties  with  whom  the  corporation  directly 
deals  in  the  state  are  doing  things  which  unquestionably  con- 
stitute doing  business  and  which  unquestionably  are  not  saved 
by  the  presence  of  elements  of  interstate  commerce.  The 
question  may  be  whether  the  relationship  of  principal  and 
agent  or  the  relationship  of  vendor  and  vendee  exists  between 
the  corporation  and  the  parties.  If  it  is  that  of  principal  and 
agent,  the  corporation  will  be  held  to  be  doing  business ;  if  it  is 
that  of  vendor  and  vendee,  it  will  be  held  not  to  be  doing  busi- 
ness. 

In  the  case  of  Victor  Talking  Machine  Company  v. 
Luckeri2  it  was  said  in  part : 

Decision.  But,  taking  all  of  the  transactions  together,  we  think 
the  relation  of  the  parties  was  clearly, that  'of  vendor  and  vendee, 
and  not  of  principal  and  agent.  The  fact  that  orders  taken  were 
turned  in  to  a  local  dealer  to  be  filled- by  him  as  a  sale  of  his  own 
goods,  does  not  change  the  character  of  the  commerce  so  long  as 
all  sales  and  deliveries  made  or  contemplated  by  plaintiff  were  in- 
terstate transactions; 

The  case  of  Badische  Lederwerke  v.  Capitellii3  is  also  of 
interest,  especially  because  of  the  following  statement  of  the 
court : 

Decision.  Plaintiff's  factory  is  in  Germany.  It  had  no  office 
for  transaction  of  business  in  this  state  and  had  no  capital  invested 
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here.  It  consigns  to  Maier,  who  conducted  a  commission  business 
in  the  city  of  Gloversville.  He  was  plaintiff's  selling  agent,  under 
an  agreement  which  could  be  terminated  by  either  party  on  60  days 
notice.  Purchasers  were  required  to  pay  directly  to  the  bank,  which 
remitted  to  plaintiff;  but  Maier  was  required  to  guarantee  the  pay- 
ment of  all  of  his  sales.  He  sold  goods  of  the  same  kind  for  him- 
self and  for  others  during  the  time  that  he  was  selling  for  plaintiff, 
and  he  alone  paid  the  rent  of  the  place  where  he  conducted  his 
business.  It  seems  to  me  that  he  was  doing  the  business  and  not 
plaintiff.     Finds  accordingly.44 

A  corporation  often  wishes  to  do  business  within  New 
York,  but  does  not  wish  to  make  a  return  of  its  entire  busi- 
ness to  the  state  in  order  to  determine  the  portion  of  its  net 
income  subject  to  the  franchise  tax.  In  order  to  avoid  this 
the  foreign  corporation  may  organize  a  separate  corporation 
in  the  state. 

If  such  a  corporation  is  organized,  the  relationship  of 
"sale,"  and  not  "agency,"  should  be  created  between  the  two 
companies.  In  other  words,  the  parent  company  should  sell 
the  goods  outright  and  not  upon  consignment  or  commission, 
and  all  collections  for  goods  sold  should  be  received  by  the  sub- 
sidiary company. 

Do  isolated  transactions  constitute  doing  business? — The 
question  has  frequently  been  raised  as  to  whether  or  not 
isolated  transactions  constitute  doing  business  in  the  state. 
Without  going  into  a  detailed  discussion  of  the  cases,  it  can 
be  said  that  the  general  rule  is  that  the  intention  of  the  cor- 
poration in  doing  an  act  will  have  an  important  bearing  on 
the  matter,  and  that  when  the  act  is  part  of  the  ordinary  busi- 
ness and  indicates  a  purpose  to  complete  other  transactions  of 
a  like  kind  it  may  be  deemed  to  be  "doing  business"  in  the 
state. 

In  the  words  of  Corpus  Juris*5  in  order  to  constitute 
doing  business,  the  business  done  should  "be  continuous  in 
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such  sense  as  to  be  distinguishable  from  mere  casual  isolated 
or  sporadic  transactions  such  as  occasional  purchases  or  sales." 

Storage  facilities  may  be  maintained — when? — The  case 

of  Brighton  Mills  v.  Knapp*6  was'  recently  decided  under  the 
present  franchise  tax  law. 

Decision.  The  relator  is  a  New  Jersey  corporation,  engaged  in 
manufacturing  and  selling  cotton  and  special  fabrics  at  Passaic, 
N.  J.,  and  its  general  and  business  offices  are  at  Passaic,  N.  J. 
It  imports  from  abroad  Egyptian  cotton  and  from  North  Carolina 
Sea  Island  cotton,  to  be  used  in  its  New  Jersey  mills.  The  arriving 
steamers  are  lightered  and  the  cotton  taken  to  the  Bush  Terminal, 
in  Brooklyn.  The  imported  cotton  is  required  by  law  to  be  fumi- 
gated at  the  port  of  entry,  and  is  fumigated  in  bale  at  the  Bush  Ter- 
minal until  the  company  needs  it  at  its  mills,  and  as  required  it  is 
removed  to  the  Passaic  mills. 

At  and  before  the  time  of  the  imposition  of  this  tax  the  com- 
pany maintained  a  New  York  office,  consisting  of  one  room  with 
about  $200  worth  of  furniture  therein.  A  stenographer  was  in 
attendance  to  keep  the  office  open,  to  receive  cablegrams  and  messages 
and  transmit  them  to  the  New  Jersey  office  and  to  receive  and 
forward  to  Passaic  any  mail  that  came  to  that  office.  Customers 
sometimes  report  at  the  office  and  the  stenographer  puts  them  in  touch 
with  the  Passaic  office.  The  New  York  salesman  calls  at  the  office 
occasionally,  not  oftener  than  once  in  a  month  or  two.  No  books 
are  kept  or  sales  made  at  this  office.  No  other  business  is  conducted 
there. 

The  company  was  not  carrying  on  business  or  employing  capital 
in  the  State  of  New  York.  The  determination  should  be  reversed 
and  the  tax  annulled,  with  fifty  dollars  costs  and  disbursements. 

Withdrawal  of  insurance  company  and  continuation  of 
policy  contracts. — 'In  the  case  of  Provident  Savings  Life  As- 
surance Society  v.  Kentucky"  it  was  held,  Mr.  Justice  Hughes 
delivering  the  opinion,  that  an  insurance  company  which  had 
sought  to  withdraw  itself  from  a  state  was  not  doing  business 
within  such  state,  ,so  as  to  be  subject  to  a  license  tax,  merely 
because  it  continued  to  be  bound  to  policy-holders  resident  in 
the  state  under  policies  previously  issued  in  such  state  and 
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received  renewal  premiums  upon  the  policies.  Such  tax,  it 
was  held  by  the  court,  would  be  taxation  without  jurisdiction 
and  therefore  a  violation  of  the  fourteenth  amendment  to  the 
Constitution. 

However,  in  the  case  of  Johnston  et  al.  v.  Mutual  Reserve 
Fund  Life  Insurance  Company**  in  which  the  question  arose 
on  a  very  similar  state  of  facts  as  to  whether  or  not  the  com- 
pany was  doing  business  within  the  state  so  as  to  be  subject 
to  its  jurisdiction  in  cases  against  the  company  for  breach  of 
contract,  it  was  held  that  it  was  doing  business  within  the 
state. 

Office  may  be  maintained  within  state — when? — The 
cases  make  it  clear  that  the  mere  fact  that  a  foreign  corpora- 
tion maintains  an  office  in  a  state  does  not  in  itself  con- 
stitute doing  business  in  the  state  within  the  meaning  of  the 
tax  law.  The  facts  may  be  such  that  the  company  can  show 
that  all  the  matters  handled  through  the  office  in  the  state  and 
connected  therewith  relate  entirely  to  interstate  commerce  and 
thus  immunity  may  be  secured. 

Note  the  following  statement  taken  from  the  case  of  Erie 
Beach  Amusement,  Limited,  v.  Spirella:™ 

Decision.  The  plaintiff,  at  the  time  of  the  making  of  these 
contracts  and  for  some  time  prior  thereto,  had  an  office  in  the  City 
of  Buffalo,  N.  Y.,  furnished  and  with  two  stenographers,  and  the 
only  evidence  as  to  the  business  transacted  thereat  is  the  making  of 
the  first  contract  and  two  letters  of  plaintiff  on  its  printed  Buffalo 
letterhead,  and  I  find  that  the  business  transacted  at  such  office  was 
in  reference  to  the  transportation  of  passengers  between  New  York 
State  and  Erie  Beach,  Canada,  and  matters  incidental  thereto 

The  plaintiff  had  a  perfect  legal  right  to  enter  the  state  of  New 
York  and  do  business  in  foreign  commerce,  and  to  maintain  an 
office  for  the  transaction  of  such  business;  it  is  here  on  such  a 
mission,  and  the  Constitution  of  the  United  States  protects  it  in  the 
exercise  of  such  right. 

The  decisions  in  the  cases  also  justify  the  conclusion  that 
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a  foreign  corporation  can  come  into  a  state,  maintain  an  office 
at  which  it  handles  various  matters  not  connected  with  inter- 
state commerce,  such  as  entering  into  contracts  which  are  to  be 
performed  entirely  without  the  state  or  such  as  the  manage- 
ment or  conducting  in  whole  or  in  part  of  its  internal  affairs, 
and  yet  not  come  within  the  meaning  of  the  expression  "doing 
business"  in  the  state,  as  used  in  the  tax  law. 

In  the  case  of  Hart  v.  Foundry  Company50  it  is  said: 

Decision.  A  corporation  dealing  with  citizens  of  other  states 
in  reference  to  property,  situated  elsewhere  than  in  the  state  of 
Tennessee,  and  as  to  which  persons  and  property  that  state  has  no 
concern,  cannot  be  said  to  be  engaged  in  business  in  the  state  of 
Tennessee,  within  the  meaning  and  purpose  of  its  statute,  even 
though  the  parties  meet  in  that  state  and  there  agree  upon  the  terms 
of  the  contract  relative  to  such  business. 

The  foregoing  case  involved  the  validity  of  a  certain  con- 
tract made  in  the  state  of  Tennessee  by  a  foreign  corpora- 
tion which  had  not  complied  with  the  Tennessee  statute  re- 
quiring foreign  corporations  to  record  their  charters  in  that 
state  before  engaging  in  business  therein.  It  appears,  also, 
that  the  foreign  corporation  maintained  an  office  in  the  state 
of  Tennessee  at  the  time  of  entering  into  the  contract. 

As  to  the  effect  of  the  management  of  its  local  affairs 
within  a  state,  the  case  of  Manila  Electric  Railroad  and  Light- 
ing Corporation  v.  Knapp  et  al.51  is  of  interest.  The  follow- 
ing quotation  is  taken  therefrom : 

Decision.  Adverting  to  the  acts  and  activities  of  the  relator 
within  this  state  during  the  year  ending  October  31,  1916,  it  is 
equally  manifest  that  permitting  the  deposits  to  remain  with  the 
trustee  under  the  agreement  of  1903  was  not  the  doing  of  business 
in  this  state  or  a  component  of  such  condition.  Nor  did  the  acts  of 
the  relator  constitute  such  condition.  The  assets  of  the  relator  con- 
sisted of  the  shares  of  stock  and  the  obligations  of  other  corpora- 
tions, foreign  in  their  origin,  property  and  operations,  from  which, 
in  interest  and  dividends,  its  entire  income  was  derived.  In  New  York 
City    it    received,    deposited    and    distributed   that    income   to    those 
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entitled.  In  New  York  City  it  held  meetings  of  its  directors.  Each 
of  those  activities  might  as  effectively,  though  not  as  conveniently 
perhaps,  have  been  done  at  the  statutory  office  of  Hartford.  In 
the  world  of  business  and  industry  it  would  not  have  been  thought 
that  they  were  subject  to  the  interdiction  or  required  for  their  validity 
or  regularity  the  franchise  of  the  state.  The  use  or  occupation  by 
a  foreign  corporation  of  an  office  in  this  state  for  and  the  exercise 
there  of  the  management  or  conducting  in  whole  or  in  part  of  its 
internal  affairs  is  not  within  the  intendment  of  the  Tax  Law  the 
doing  of  business  in  this  state.  A  foreign  corporation  may  be 
within  this  state  for  corporate  purposes  and  not  be  doing  business 
here  within  the  meaning  of  taxing  statutes. 

Another  case  of  special  interest  is  that  of  People  ex  rel. 
Dives-Pelican  Mining  Company  v.  Feitner  et  a/.,52  decided  by 
the  Appellate  Division  of  the  Supreme  Court  of  the  state  of 
New  York.    In  this  case  it  is  said : 

Decision.  But  this  corporation  was  not  doing  business  in  the 
state  of  New  York  in  the  sense  in  which  that  term  is  used  in  the 
statute.  The  fact  that  it  had  an  office  here  and  was  authorized 
to  do  business,  did  not  make  it  "doing  business."  The  office  which 
it  had  here  was  used  simply  for  the  purpose  of  enabling  the  direc- 
tors to  meet  in  it  and  declare  dividends  upon  its  preferred  stock, 
and  the  cash  on  hand  and  money  in  bank  was  for  the  purpose  of 
paying  such  dividends  when  declared.  This  is  all  the  business  it 
did  in  the  state  of  New  York,  and  this,  clearly,  did  not  bring  it 
within  the  statute  making  it  liable  to  taxation. 

Corporations  registered  may  not  be  doing  business. — The 

question  frequently  arises  as  to  whether  or  not  a  foreign  cor- 
poration which  has  registered  to  do  business  within  the  state 
must  becouse  of  that  fact  file  a  franchise  tax  return  and  pay  a 
tax  thereon. 

A  foreign  construction  corporation  secures  a  contract  to 
erect  a  building  in  the  state  of  New  York.  In  order  to  per- 
form this  piece  of  work  it  registers  to  do  business  in  the  state. 
The  building  is  finished  during  the  year  and  a  franchise  tax 
return. is  made  and  the  tax  is  paid.  The  following  year  the 
corporation  does  no  business  in  the  state  of  New  York,  be- 
cause it  does  not  bid  on  or  secure  any  contracts  for  erecting 
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buildings.  Realizing  that  it  may  have  need  in  the  future  for 
its  registration  granting  it  privilege  to  do  business  in  the  state, 
the  corporation  does  not  withdraw  it. 

Section  209  says. that  "for  the  privilege  of  doing  business 
in  this  state,  every  foreign  corporation  ....  shall  annually 
pay  ....  a  ...  .  franchise  tax." 

Section  214,  among  other  things,  provides  that  "every 
foreign  corporation  doing  business  in  this  state  ....  shall 
be  subject  to  a  minimum  tax."  It  should  be  noted  that  this 
last  section  does  not  use  the  phrase  "for  the  privilege  of  doing 
business,"  but  states  that  only  those  corporations  doing  busi- 
ness must  pay  the  minimum  tax. 

It  would  therefore  appear  that  if  a  foreign  corporation 

'actually  transacts  no  intrastate  business,  although  it  may  be 

registered,  it  is  not  required  to  file  a  return.     As  was  said  in 

the  case  of  People  ex  rel.  Dives-Pelican  Mining  Company  v. 

Feitner.53 

The  fact  that  it  had  an  office'  here  and  was  authorized  to  do 
business,  did  not  make  it  "doing  business." 


13See  page  446. 


CHAPTER  XXII 

DETERMINATION  OF  NET  INCOME,  RATES  AND 
COMPUTATION  OF  THE  TAX 

The  franchise  tax  on  corporations  is  based  on  the  entire 
net. income1  as  arbitrarily  defined  in  the  law.  For  convenience 
the  net  income  reported  to  the  federal  government  is  used  as 
a  starting  point.  As  heretofore  stated,  the  tax  is  levied  upon 
the  privilege  of  doing  business  or  exercising  a  franchise; 
therefore,  the  adjustment  of  net  income  to  include  Liberty- 
bond  interest  and  dividends  is  not  deemed  to  tax  such  items  as 
income. 

But  inasmuch  as  the  tax  increases  as  the  income  increases, 
Liberty  bond  interest  and  dividends  are  virtually  taxed  at  the 
rate  of  4^  per  cent  per  annum. 

Corporations  not  organized  under  the  laws  of  any  state  in 
the  United  States  must  report  their  entire  net  income  rather 
than  the  amount  returned  to  the  United  States  Treasury  De- 
partment.2 For  federal  purposes  alien  corporations  are 
obliged  to  report  only  income  from  sources  within  the  United 
States. 

Law.  Section  209.  [Corporations  subject  to  the  tax]  .... 
shall  annually  pay  in  advance  for  the  year  beginning  November  1 
....  an  annual  franchise  tax,  to  be  computed  by  the  tax  commission 
upon  the  basis  of  its  entire  net  income  for  its  fiscal  or  the  calendar 
year  next  preceding,  as  hereinafter  provided,  which  entire  net  income 
is  presumably  the  same  as  the  entire  net  income  upon  which  such  cor- 
poration is  required  to  pay  a  tax  to  the  United  States,  or  as  other- 
wise provided  by  section  two  hundred  and  fourteen3  of  the  tax  law, 
except4  that  the  entire  net  income  of  a  corporation  not  organized 
under  the  laws  of  any  state  within  the  United  States  which  shall 
be  taken  as  the  basis  of  computation  by  the-  tax  commission  shall 


'Except  when  the  "one  mill,"  or  minimum,  tax  applies.    See  page  454. 
"Section  209. 

""Computation  of  tax,"  see  page  456  et  seq. 

*This  provision  was  added  by  Laws  of  1920,  chapter  640,  effective  May 
10,  1920. 
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be  the  entire  net  income  in  fact  rather  than  the  amount  earned  in 
the  United  States  or  the  amount  returned  to  the  United  States 
Treasury  Department. 

"Entire  Net  Income"  Defined 

The  courts  have  held5  that  income  and  excess  profits  taxes 
paid  to  the  federal  government  are  not  deductible  in  deter- 
mining net  income  for  the  purpose  of  computing  the  New 
York  state  franchise  tax,  as  provided  in  the  following: 

Law.     Section  208 

3.  The  term  "entire  net  income"  means  the  total  net  income  before 
any  deductions  have  been  made  for  taxes  paid  or  to  be  paid  to  the 
Government  of  the  United  States  on  either  profits  or  net  income 
or  for  any  losses  sustained  by  the  corporation  in  other  fiscal  or 
calendar  years  whether  deducted  by  the  government  of  the  United 
States  or  not. 

The  amount  of  "entire  net  income"  returned  to  the  United 
States  government  is  shown  in  schedule  A,  form  1120,  for 
1920,  page  1,  item  27,  except  in  the  case  of  those  corpora- 
tions having  a  deduction  from  income  under  section  23,  Mer- 
chant Marine  Act  of  1920.  In  the  latter  case  the  amount  re- 
ported as  item  29  is  to  be  used  for  state  purposes. 

Personal  service  corporations  will  report  the  amount  of  net 
income  shown  on  form  1065,  item  26. 

Net  losses  sustained  in  other  years. — Section  204  of  the 
federal  law  permits  any  corporation  which  sustained  a  net 
loss  in  any  taxable  year  beginning  after  October  31,  1918,  and 
ending  prior  to  January  1,  1920,  to  deduct  such  net  loss  from 
the  income  of  the  preceding  taxable  year.  If  the  income  of 
such  preceding  year  is  less  than  the  amount  of  such  net  loss, 
the  balance  of  the  loss  may  be  deducted  from  the  net  income 
of  the  succeeding  year. 

Item  11,  form  3  IT,  provides  for  reporting  the  amount  of 
"losses  sustained  in  prior  years." 


'People  ex  rel.  Barcalo  v.  Knapp,  187  N.  Y.  App.  Div.  89;  Court  of 
Appeals,  227   N.  Y.  -64=- 
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The  net  loss  allowed  by  the  federal  government  may  affect 
the  income  of  several  years,  but  section  208  quoted  above 
specifically  provides  that  such  losses  may  not  be  deducted  in 
computing  the  "entire  net  income"  upon  which  the  state  fran- 
chise tax  is  based. 

Inventory  losses — claim  in  abatement. — Section  234 
(a-14)  of  the  federal  law  permitted  a  corporation  to  file  a 
claim  in  abatement  based  on  the  fact  that  it  had  sustained  a 
loss  due  to  a  material  reduction  in  the  value  of  the  inventory 
at  the  end  of  19 18.  The  state  tax  commission  ruled6  that  the 
income  reported  in  the  federal  return  might  not  be  reduced, 
for  state  purposes,  by  the  amount  of  such  abatement  claim 
prior  to  the  final  determination  of  the  claim  by  the  Internal 
Revenue  Department.  Such  an  inventory  loss,  however,  is  not 
of  the  class  which  may  not  be  deducted  under  section  208. 
When  the  191 8  net  income  for  federal  purposes  is  finally  ad- 
justed the  state  tax  can  be  correspondingly  adjusted,  and  if  the 
net  income  for  19 18  as  reported  to  the  state  was  excessive  a 
claim  for  refund  should  be  made. 

Interest  on  obligations  of  the  United  States  and  dividends 
received  from  domestic  corporations. — The  form  (3  IT)  pre- 
scribed for  reporting  for  the  tax  year  beginning  November  1, 
1920,  provides  for  showing,  in  addition  to  the  income  reported 
to  the  United  States  Treasury,  item  9,  dividends  received  from 
domestic  corporations  and  from  foreign  corporations  subject 
to  tax  by  the  United  States  and,  item  10,  tax-exempt  interest 
on  federal  obligations.7 

The  amount  of  dividends  to  be  shown  as  item  9  of  form 
3  IT  for  state  purposes  will  be  the  amount  reported  as  item  25 
of  federal  form  1120.  A  personal  service  corporation,  how- 
ever, should  not  report  any  dividends  under  item  9  of  form  3 
IT,  as  they  are  already  included  in  the  net  income  reported  to 


"Ruling  dated  August  11,  1919. 
'Previous  forms  did  not  require  these  data. 


NET  INCOME,  RATES,  TAX  COMPUTATION  451 

the  federal  government   (item  26,  schedule  A,   form   1065. 
This  amount  will  have  been  entered  as  item  8,  form  3  IT. 

Ruling.  Replying-  to  your  inquiry,  as  to  what  income  from 
Federal  or  other  bonds  may  be  deducted  in  a  corporation's  return 
of  net  income,  permit  me  to  advise  that — 

Article  9-A  of  the  tax  law  is  neither  in  language  nor  intent  an 
"income  tax."  .... 

The  question  of  the  deduction  of  interest  or  income  from  Fed- 
eral bonds,  under  a  franchise  tax  law,  was  passed  upon  conclu- 
sively in  Monroe  Savings  Bank  v.  City  of  Rochester,  37  N.  Y.  365, 
369,  370.  See  also  Society  for  Savings  v.  Coite,  6  Wall.  594,  pages 
606,  607;  Insurance  Company  v.  N.  Y.,  119  U.  S.  129,  134  U.  S.  594; 
Wallace  v.  Myers,  38  Fed.  Rep.  184;  Institution  v.  Mass,  id.  631,  etc. 
(Extract  from  letter  addressed  to  The  Corporation  Trust  Co.,  signed 
by  Commissioner  John  J.  Merrill,  and  dated  March  22,  1920.) 

The  statement  of  the  state  Tax  Commissioner  in  the  fore- 
going ruling  that  "Article  9-A  of  the  tax  law  is  neither  in 
language  nor  intent  an  'income  tax'  "  is  more  academic  than 
real.  As  the  court  said  in  a  recent  case:8  "the  tax  imposed 
upon  this  franchise  must  be  held  in  practical  operation  to  be 
a  tax  upon  income."  The  important  point,  however,  is  that 
the  tax-exempt  Liberty  bond  interest  and  dividends  must  be 
added  back  to  income  reported  to  the  federal  government. 

Ruling.  Question.  Referring  to  Section  209  of  Article  9-A  of 
the  Franchise  Tax  Law,  information  is  requested  as  to  whether  the 
assessment  is  levied  on  the  net  income  of  a  corporation  before  de- 
ducting interest  on  United  States  obligations  or  whether  the  assess- 
ment is  levied  on  the  net  income  after  deducting  interest  on  obli- 
gations of  the  United   States.     For   example : 

(1)  Net  Income  of   corporation  per  books,  $10,000 

(2)  Less  interest  on  obligations  of  the  United  States 

entirely  exempt  from  tax,  1,000 

(3)  Balance — Net  Income  subject  to  excess  profits  tax,       9,000 

(4)  Less  interest  on  obligations  of  the  United  States  ex- 

empt from  income  tax,  2,000 

(5)  Balance — Net  Income  subject  to  income  tax   (Be- 

fore deducting  excess  profits  tax  and  $2,000  ex- 
emption), $8,000 


'The  People  of  the  State  of  New  York  ex  rel.  Alpha  Portland  Cement 
Co.,  Respondent  v.  Walter  H.  Knapp  et  al.  (decided  November  23,  1920). 
This  decision  is  quoted  in  full  in  Appendix  B. 
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Is  the  State.  Franchise  tax  assessed  on  Item  I,  3  or  5,  and  which 
amount  should  be  reported  in  answer  to  Question  (8)  on  Form  3-IT? 

Answer.     In  reply  to  your  letter  of  July  15,  you  are  advised: 

The  Franchise  tax  in  the  case  cited  will  be  based  upon  the  item 
of  $10,000.  The  total  amount  of  interest  on  obligations  of  the 
United  States  referred  to  in  items  (2)  and  (4)  of  your  letter  should 
be  inserted  in  report  on  Form  3-IT  in  connection  with  item 
No.  10. 

The  item  of  $8,000  evidently  constitutes  the  proper  answer  to 
Item  No.  8  of  the  franchise  tax  report. 

The  franchise  tax  is  based  upon  the  entire  net  income  of  the 
corporation  without  regard  to  any  deductions  on  account  of  ex- 
emptions or  of  exempt  income  so  far  as  the  United  States  Treasury 
Department  is  concerned.  (Letter  of  inquiry  from  Leslie,  Banks 
&  Company,  New  York,  N.  Y.,  and  the  reply  thereto  signed  by 
Deputy  Commissioner  N.  W.  Canfield,  and  dated  July  17,  1920.) 

The  foregoing  regulations  have  been  modified,  however, 
in  so  far  as  corporations  organized  under  the  laws  of  states 
other  than  New  York  are  concerned,  by  the  decision  of  the 
Court  of  Appeals  of  New  York  in  the  case  of  Alpha  Portland 
Cement  Company  v.  Walter  H.  Knapp  et  al.  The  decision  in 
this  case,  quoted  in  Appendix  B,  was  handed  down  by  Justice 
Cordozo  on  November  23,  1920. 

In  brief,  this  decision  holds  that  in  the  case  of  a  foreign 
corporation  all  interest  on  bonds  is  to  be  excluded  from  the 
income  upon  which  the  franchise  tax  is  computed.  This  is 
predicated  upon  the  fact  that  the  assets  (bonds)  have  a  situs 
outside  the  state  of  New  York  and  also  upon  the  fact  that  in 
providing  for  the  allocation9  of  the  income  as  between  New 
York  State  and  elsewhere,  the  cost  or  value  of  the  bonds  is 
excluded  from  the  computation. 

The  decision  also  holds  that  the  limitation  placed  upon  the 
value  of  shares  of  stock  in  allocating  income  to  the  state  of 
New  York  is  invalid. 

In  a  recent  ruling10  the  Attorney-General  stated  that  it  was 
the  present  plan  to  present  an  application  to  the  Court  of 


"Section  214,  see  page  457. 

"Opinion  of  Attorney-General,  dated  January  25,  1921. 
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Appeals  for  a  reargument  of  the  Alpha  Portland  Cement 
Company  case.     (See  page  471.) 

Entire  net  income  of  alien  corporations. — Under  the  fed- 
eral law,  corporations  not  organized  in  the  United  States  are 
required  to  pay  income  tax  only  on  income  from  sources  within 
the  United  States11  and  to  return  such  income  only.12 

Section  209  of  the  state  law  was  amended  in  1920  thus : 

Law.     Section  209 except  that  the  entire  net  income  of 

a  corporation  not  organized  under  the  laws  of  any  state  within  the 
United  States  which  shall  be  taken  as  the  basis  of  computation  by 
the  tax  commission  shall  be  the  entire  net  income  in  fact  rather  than 
the  amount  earned  in  the  United  States  or  the  amount  returned  to 
the  United   States  treasury  department. 

The  foregoing  means  that  such  foreign  corporations  will 
be  required  to  report  their  income  from  all  sources,  but  will  of 
course  be  taxed  only  on  that  part  allocated  to  sources  within 
the  state. 

Correction  of  net  income  reported  in  •  federal  return. — 
When  the  federal  return  is  audited  by  the  Treasury  Depart- 
ment, in  many  cases  the  amount  of  net  income  reported  in  the 
original  return  is  corrected  or  changed.  If  this  occurs  the 
state  law13  provides  that  within  ten  days  after  receipt  of  notice 
of  such  correction  or  change  of  net  income  the  corporation 
must  report  the  fact  to  the  state  Tax  Commission  with  a 
statement  that  the  change  is  accurate,  or,  if  not  accurate, 
wherein  it  is  erroneous.  The  law  also  provides  that  the  Tax 
Commission  shall  then  determine  the  correct  net  income  for 
the  year  affected  by  the  change,  restate  the  tax  and,  if  an 
excessive  amount  was  paid,  the  corporation  credited  therewith. 

In  numerous  instances  corporations  file  amended  federal 
returns,  either  on  their  own  initiative  or  under  instructions 
from  the  Commissioner  of  Internal  Revenue.    Usually  a  long 


^Federal  law,  section  233  (b). 
'"Federal  law,  section  217. 
"Section  219,  d. 
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time  elapses  before  the  revenue  agents  are  able  to  audit  the 
amended  returns.  Until  the  Treasury  shall  have  audited 
the  amended  returns,  it  will  not  be  necessary  to  advise  the 
state  Tax  Commission  of  a  "change"  in  net  income  reported 
to  the  federal  government,  for  such  a  change  may  never 
occur.  Technically,  taxpayers  may  be  under  an  obligation  to 
inform  the  state  Tax  Commission  whenever  they  receive 
notices  from  the  federal  Commissioner  that  additional  taxes 
are  to  be  assessed.  In  practice,  however,  it  would  be  unrea- 
sonable to  believe  that  the  New  York  law  requires  any  adjust- 
ment of  returns  other  than  a  final  adjustment.  The  A-2  letter 
from  the  federal  Commissioner  is  not  notice  of  a  "change" ;  it 
is  merely  a  notice  of  a  proposed  change,  and  taxpayers  may 
and  do  frequently  contest  such  proposed  additional  assess- 
ments. 

If  a  taxpayer  in  good  faith  notifies  the  state  Tax  Commis- 
sion as  soon  as  notice  is  received  that  a  definite  change  or 
correction  has  been  made  in  the  federal  return,  it  cannot  be 
claimed  that  the  state  law  is  not  observed. 

Rate  of  Tax 

Law.  Section  215.  The  tax  imposed  by  this  article  shall  be  at  tha 
rate  of  four  and  one-half  per  centum14  of  the  entire  net  income  of 
the  corporation  or  portion  thereof  taxable  within  the  state,  deter- 
mined as  provided  by  this  article,  unless  taxable  upon  its  capital 
stock  at  the  rate  of  one  mill  or  subject  to  the  minimum  tax  of  ten 
dollars,  as  provided  in  section  two  hundred  and  fourteen  of  the 
tax  law. 

Minimum  tax. — If  a  corporation  has  no  net  income  or  has 
a  deficit,  it  is  still  subject  to  the  franchise  tax,  the  theory  being 
that  every  domestic  corporation  exercising  its  franchise  and 
every  foreign  corporation  doing  business  in  the  state  must  pay 
a  tax  for  the  privilege. 


"[Former  Procedure]  The  rate  was  increased  from  3  per  cent  by- 
chapter  628,  Laws  of  1919,  effective  May  14,  1919.  The  3  per  cent  rate  was 
in  effect  from  the  time  when  the  New  York  franchise  tax  law  was  enacted, 
June  4,  1917,  until  the  amendments  approved  May  14,  1919,  increased  the 
rate  to  4%  per  cent. 
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Law.     Section  214 

7 It  is  further  provided  that  every  domestic  corporation 

exercising  its  franchise  in  this  state  and  every  foreign  corporation 
doing  business  in  this  state,  other  than  those  exempted  by  section 
two  hundred  and  ten  of  this  chapter,  shall  be  subject  to  a  minimum 
tax  of  not  less  than  ten  dollars  and  not  less  than  one  mill  upon  each 
dollar  of  such  a  part  of  its  issued  capital  stock,  at  its  face  value,  as 
the  amount  of  its  gross  assets  employed  by  it  in  its  business  in  this 
state  bears  to  its  gross  assets  wherever  employed  by  it  in  its  busi- 
ness. If  such  a  corporation  has  stock  without  par  value,  then  the 
base  of  the  tax  shall  be  such  a  portion  of  its  issued  capital  stock 
as  its  gross  assets  employed  in  its  business  in  this  state  bear  to  the 
entire  gross  assets  employed  in  its  business,  and  its  shares  without 
par  value  shall  be  deemed  to  have  a  face  value  of  one  hundred 
dollars  each   for  the  purposes  of  this  assessment. 

If  such  a  corporation  is  subject  to  a  tax  at  the  rate  of  one  mill, 
and  it  maintains  no  regular  place  of  business  outside  this  state, 
except  a  statutory  office,  it  shall  be  taxed  upon  its  entire  issued 
capital  stock  as  herein  provided. 

There  are  therefore  three  rates  of  tax,  the  corporation  pay- 
ing whichever  is  highest,  as  follows : 

1 .  Corporations  doing  business  entirely  within  the  state : 

(a)  A^/z  per  cent  on  entire  net  income.15 

(b)  One  mill  on  each  dollar  of  face  value  of  issued 

stock. 

(c)  Minimum  tax  of  $10. 

2.  Corporations  doing  business  partly  within  and  partly 

without  the  state : 

(a)  \Yz    per   cent   of  the   amount   of    entire   net 

income  taxable  within  the  state.16 

(b)  One  mill  on  each  dollar  of  face  value  of  issued 

stock  apportioned  to  the  state.17 

(c)  Minimum  tax  of  $10. 

Stock  without  par  value  is  deemed,  for  the  purpose  of 
assessing  the  "one  mill"  tax,  to  have  a  par  value  of  $100  a 
share. 


1EFor  definition  of  "entire  net  income,"  see  page  449  et  seq. 
MFor  apportionment  of  income  to  the  state,  see  page  457. 
"Issued  stock  is  apportioned  on  the  basis  of  gross  assets  within  and 
without  the  state. 
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To  illustrate :  A  corporation  doing  all  its  business  in 
the  state  might  have  a  deficit  for  the  taxable  year;  yet  if  it 
•had  $100,000  of  issued  stock  it  would  pay,  under  the  "one 
mill"  tax,  $100.  On  the  other  hand,  a  foreign  corporation, 
having  no  net  income  (doing  business  both  within  and  without 
the  state)  and  having  only  $2,000  of  its  capital  stock  ap- 
portioned to  the  state,  would  nevertheless  be  subject  to  a 
minimum  tax  of  $10.  In  the  latter  case  the  minimum  $10 
tax  is  higher  than  the  "one  mill"  tax,  which  would  amount  to 
only  $2. 

Computation  of  Tax 

When  entire  business  is  transacted  within  the  state. — The 

words  "if  imposed  upon  the  entire  net  income"  were  added  by 
amendment  in  1920  to  the  following  section  of  the  law.  They 
make  it  clear  that  if  not  imposed  on  net  income,  the  "one  mill" 
tax  or  the  minimum  tax  of  $10  will  apply.18 

Law.  Section  214.  If  the  entire  business  of  the  corporation 
be  transacted  within  the  state,  the  tax  imposed  by  this  article,  if 
imposed  upon  the  entire  net  income,  shall  be  based  upon  the  entire 
net  income  of  such  corporation  for  such  fiscal  or  calendar  year 
as  defined  in  section  two  hundred  and  eight19  of  this  chapter  sub- 
ject, however,  to  any  correction  thereof  for  fraud,  evasion  or  error, 
as  ascertained  by  the  state  tax  commission 

When  business  is  transacted  within  and  without  the  state. 
— Not  only  is  net  income  arbitrarily  defined  in  the  law,  but 
when  a  corporation  transacts  only  part  of  its  business  within 
the  state,  the  allocation  of  income  to  the  state  is  also  made  on 
.  an  arbitrary  basis.  The  method  is  defined  at  great  length  in 
the  law  and  consists,  first,  in  determining  the  proportion  that 
certain  classes  of  assets  allocated  to  the  state  bear  to  the  total 
assets  of  the  same  classes  wherever  located.  The  resulting 
proportion  or  fraction  is  then  applied  to  the  entire  net  income, 


"See  page  455. 
'"See  page  449. 


NET  INCOME,  RATES,  TAX  COMPUTATION 


457 


and  the  4.l/2  per  cent  rate  applied  to  such  sum  results  in  the 
tax  payable. 

As  a  matter  of  fact  the  taxpayer  makes  the  segregation 
on  form  3  IT  and  the  computation  of  the  tax  is  made  by  the 
state  Tax  Commission.  There  is  no  place  provided  on  the 
form  for  showing  either  the  proportion  of  assets  allocated  to 
New  York  or  the  amount  of  tax  payable. 

Segregation  of  assets. — The  law  specifically  provides 
what  elements  shall  enter  into  the  computation. 

Law.  Section  214.  If  the  entire  business  of  such  corporation 
be  not  transacted  within  the  state,  the  tax  imposed  by  this  article 
shall  be  based  upon  a  proportion  of  such  entire  net  income,  to  be 
determined  in  accordance  with  the  following  rules :  The  propor- 
tion of  the  entire  net  income  of  the  corporation  upon  which  the  tax 
under  this  article  shall  be  based,  shall  be  such  portion  of  the  entire 
net  income  as  the  aggregate  of 

1.  The  average  monthly  value  of  the  real  property  and  tangible 
personal  property  within  the  state. 

2.  The  average  monthly  value  of  bills  and  accounts  receivable 
arising  from  (a)  personal  property  sold  by  the  corporation  from 
merchandise  manufactured  by  it  within  this  state;  (b)  personal 
property  owned  by  the  corporation  and  not  manufactured  by  it 
within  this  state  but  sold  by  it  or  its  agents  and  located  within  the 
state  at  the  time  of  the  receipt  of  the  order;  (c)  the  purchase  or 
sale  of,  or  trading  in,  goods,  wares  or  merchandise  not  located  at 
any  place  at  which  the  corporation  conducted  a  permanent  or  con- 
tinuous business  without  the  state,  and  where  the  bills  and  accounts 
receivable  arose  from  orders  received  or  accepted  by  any  officer  or 
agent,  or  at  any  place  of  business,  in  this  state;  and  (d)  services 
performed  by  any  officer,  agent  or  representative  of  the  corporation 
connected  with,  sent  from,  or  reporting,  either  directly  or  indirectly, 
to  any  officer  located  in  this  state  or  at  any  office  located,  owned, 
rented  or  occupied  in  this  state. 

3.  The  proportion  of  the  average  value  of  the  stocks  of  other  cor- 
porations owned  by  the  corporation,  allocated  to  the  state  as  pro- 
vided by  this  section,  but  not  exceeding  ten  per  centum  of  the  real 
and  tangible  personal  property  segregated  to  this  state  under  this 
article,  bears  to  the  aggregate  of 

4.  The  average  monthly  value  of  all  the  real  property  and  tangible 
personal  property  of  the  corporation,  wherever  located. 

5.  The  average  total  monthly  value   for  the  fiscal   or  calendar 
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year  of  bills  and  accounts  receivable  arising  from  (a)  personal 
property  sold  by  the  corporation  from  merchandise  manufactured 
by  it  within  and  without  this  state;  and  (b)  the  purchase,  or  sale  of, 
or  trading  in,  personal  property,  or  from  services  performed  by  the 
corporation,  its  officers  or  agents,  excluding  those  arising  in  any 
way  from  advances  or  loans. 

6.  The  average  total  value  of  stocks  of  other  corporations  owned 
by  the  corporation,  but  not  exceeding  ten  per  centum20  of  the  aggre- 
gate real  and  tangible  personal  property  set  up  in  this  report 

The  wording  of  the  law  is  involved.  The  first  step  to  be 
taken  is  to  determine  the  proportion  which  the  aggregate  of  the 
items  mentioned  in  subdivisions  i,  2  and  3  bears  to  the  aggre- 
gate of  the  items  mentioned  in  subdivisions  4,  5  and  6.  Once 
the  ratio  is  obtained,  the  remainder  of  the  computation  is  com- 
paratively simple. 

In  order  to  show  the  various  steps  in  the  computation  a 
concrete  case  has  been  taken  for  illustrative  purposes  and  the 
figures  have  been  set  up  on  the  return  form. 

Before  proceeding  to  the  actual  segregation,  however,  two 
important  definitions  must  be  noted  and  the  principle  by  which 
monthly  average  values  are  reached  must  be  understood. 

"Tangible  personal  property" — definition  of. — 

Law.     Section  208 

2.  The  words  "tangible  personal  property"  shall  be  taken  to  mean 
corporeal  personal  property,  such  as  machinery,  tools,  implements, 
goods,  wares  and  merchandise,  and  shall  not  be  taken  to  mean  money, 
deposits  in  bank,  shares  of  stock,  bonds,  notes,  credits  or  evidences 
of  an  interest  in  property  and  evidences  of  debt;  .... 

"Average" — definition  of. — 

Ruling.  The  word  "average"  wherever  it  appears  in  this  report 
has  its  plain,  ordinary  significance;  neither  the  highest  amount  nor 
the  lowest,  but  the  mean.  The  same  method  employed  in  deter- 
mining average  assets  should  be  used  in  determining  average  liabil- 
ities.    (Statement  from  State  Tax  Department,  by  Deputy  Commis- 


20The  limitation  on  the  value  of  stocks  of  the  other  corporations  to  10 
per  cent  of  the  real  and  tangible  property,  stated  in  subsections  3  and  6 
of  section  214,  was  added  by  the  Laws  of  1918;  it  did  not  appear  in  the 
1917  law. 
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sioner    N.    W.   Canfield,    authorized    for   publication    September   27, 
1920.) 


Determination  of  average  monthly  values. — The  word 
"average"  is  used  in  each  one  of  the  six  subdivisions  of  sec- 
tion 214  prescribing  the  items  entering  into  the  computation. 

The  "average"  monthly  values  may  be  obtained  ordinarily 
from  the  monthly  trial  balances  by  dividing  the  sum  of  such 
balances  for  the  taxable  year  by  twelve.  The  monthly  sales, 
after  excluding  cash  sales,  will  usually  represent  the  value 
of  the  accounts  and  bills  receivable  for  the  month.  If  this 
is  not  so,  an  analysis  of  the  actual  accounts  and  bills  receiv- 
able will  be  necessary  in  order  to  determine  the  character  of 
the  sales  from  which  they  arose,  for  purpose  of  classification 
required  by  the  law. 

Tangible  personal  property  generally  may  be  taken  at 
book  value. 

If  real  estate  and  stocks  of  other  corporations  are  carried 
on  the  books  at  figures  different  from  their  actual  values,  it 
will  be  necessary  to  adjust  them  to  their  correct  average 
actual  value  instead  of  using  the  book  figures. 

Valuation  of  real  and  tangible  personal  prop- 
erty.— 

Law.     Section  214 

7 Real  property  and  tangible  personal  property   shall  be 

taken  at  its  actual  value  where  located 

Illustration  of  segregation  of  assets. — Assume  that  the 
XYZ  Corporation,  having  an  office  and  factory  in  the  city  of 
New  York,  also  maintains  an  office  and  warehouse  in  Philadel- 
phia. All  sales  as  made  are  reported  to  the  New  York  office, 
but  sales  made  by  the  Philadelphia  office  are  shipped  from  a 
stock  of  goods  maintained  at  the  Philadelphia  warehouse. 

The  starting  point  is  the  corporation's  balance  sheet,  which 
is  as  follows: 
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Balance  Sheet  of  the  X  Y  Z  Corporation 
as  of  December  31,  1920 

ASSETS 

Cash   $  90,000.00 

Accounts  Receivable   $280,000.00 

Less:  Reserve  for  Bad  Debts 10,000.00  270,000.00 

Notes  Receivable   80,000.00 

Inventories : 

Raw  Material  and  Supplies $120,000.00 

Goods  in  Process  90,000.00 

Finished  Goods  360,000.00 

Goods  on  Consignment  40,000.00  610,000.00 

U.  S.  Liberty  Bonds  (par  $80,000)  market  value 72,000.00 

Stocks  of  domestic  corporations    (book  value  $200,000) 

market  value 160,000.00 

Fixed  Assets : 

Land  $100,000.00 

Buildings     450,000.00 

Machinery  and  Equipment 200,000.00 

Furniture  and  Fixtures   30,000.00 

$780,000.00 

Less:    Reserves  for  Depreciation: 

Buildings   $80,000.00 

Machinery  and  Equipment 40,000.50 

Furniture  and  Fixtures 5,000.00 

$125,000.00 

Net  value 655,000.00 

Deferred   Charges    '    15,000.00 


Total 


LIABILITIES 


51,952,000.00 


Accounts  Payable  $110,000.00 

Notes  Payable   80,000.00 

Mortgage  Payable 300,000.00 

Accrued  Expenses 20,000.00 

Reserve  for  Taxes  130,000.00 

Total   $640,000.00 

CAPITAL 

Capital  Stock  $500,000.00 

Surplus    812,000.00 

Total    1,312,000.00 

$1,952,000.00 
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Real  property. — The  value  of  the  real  property  (net  of 
depreciation)  shown  by  the  balance  sheet  is  $470,000.  This 
amount  is  represented  by : 

Factory  in  New  York $420,000.00 

Warehouse  building  in  Philadelphia  50,000.00 

Total $470,000.00 

The  law21  provides,  however,  that  real  property  and  tan- 
gible personal  property  shall  be  taken  at  its  actual  value  where 
located. 

The  land  carried  on  the  balance  sheet  at  $100,000  has  ap- 
preciated in  value  to $200,000.00 

and  an  appraisal  shows  the  actual  value  of  New  York  factory 
buildings  to  be 450,000.00 

Total  segregated  to  New  York  State,  to  be  entered  on  page  2 
of  form  3IT   $650,000.00 

Actual  value  of  the  Philadelphia  warehouse,  which  is  con- 
structed on  leased  land,  is  taken  at  the  book  value  of 50,000.00 

Total,  "wherever  located,"  to  be  entered  on  page  2,  of  form 
3IT   $700,000.00 


Tangible  personal  property. — The  balance  sheet  shows  that 
in  addition  to  inventories  the  items  coming  under  this  head 
are: 

Machinery  and  Equipment  (net  of  depreciation) $160,000.00 

Furniture   and   Fixtures    (net   of   depreciation) 25,000.00 

Total    $185,000.00 

All  of  the  machinery  and  equipment  is  at  the  factory  in 
New  York.  If  the  machinery  account  shows  numerous  changes 
during  the  year,  the  average  will  have  to  be  obtained  from 
the  twelve  monthly  trial  balances,  by  adding  the  amount  shown 
in  the  account  each  month  and  dividing  by  twelve.  Furniture 
and  fixtures  to  a  value  of  $10,000  are  at  the  Philadelphia 
office  and  warehouse.  The  averaging  method  must  be  applied 
to  this  asset  also  if  there  has  been  any  considerable  varia- 
tion in  the  account  during  the  year. 

2,Section  214 ;  see  page  459. 
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Inventories. — All  raw  materials  and  supplies  are  kept 
at  the  factory  in  New  York.  As  a  result  of  averaging  this 
account  by  months,  as  previously  described,  the  average 
monthly  value  is  found  to  be  considerably  greater  than  the 
amount  shown  on  the  balance  sheet  at  the  end  of  the  year,  viz., 
$170,000.  The  amount  of  goods  in  process  is  difficult  to 
ascertain  at  any  one  time,  and  it  is  only  when  a  good  cost 
system  is  in  operation  that  it  is  possible  to  obtain  correct 
monthly  figures.  The  monthly  average  of  this  account  for 
the  year  is  shown  to  be  somewhat  more  than  is  indicated  by  the 
balance  sheet,  viz.,  $100,000.  About  10  per  cent  of  the  goods 
in  process  may  be  allocated  to  the  Philadelphia  warehouse, 
because  a  finishing  process  is  given  the  goods. in  Philadelphia. 
This  process  represents  about  1  per  cent  of  the  total  cost  of 
manufacturing. 

Finished  goods,  as  shown  by  the  monthly  trial  balances, 
averaged  $350,000  for  the  year,  somewhat  less  than  is  shown 
by  the  balance  sheet  at  the  end  of  the  year.  The  average  of  the 
monthly  value  of  the  goods  stored  at  the  Philadelphia  ware- 
house is  $190,000.  Deducting  this  amount  from  $350,000 
leaves  $160,000  allocated  to  New  York. 

The  goods  out  on  consignment  show  an  average  monthly 
value  of  $30,000  and  represent  shipments  made  to  dealers 
outside  the  state.  Such  consignments  are  properly  part  of 
the  inventory  to  be  taken  at  cost  price  and  should  not  be  treated 
as  accounts  receivable. 

The  foregoing  items  of  tangible  personal  property  may  be 

summarized  as  follows : 

Segregated  To 

Wherever 
New  York  Located 

Machinery  and  Equipment   $160,000.00  $160,000.00 

Furniture  and  Fixtures   15,000.00  23,000.00 

Inventories : 

Raw  Materials  and  Supplies 170,000.00  170,000.00 

Goods  in   Process   90,000.00  100,000.00 

Finished  Goods 160,000.00  350,000.00 

Goods  Out  on  Consignment 30,000.00 

Totals    $595,000.00  $835,000.00 
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The  above  totals  may  now  be  entered  on  page  2  of  form 
3  IT  in  the  spaces  provided. 

It  is  to  be  noted  that  bonds  are  expressly  excluded  from 
the  definition  of  "tangible  personal  property"  in  the  law22  and 
are  not  included  in  any  other  classification  of  assets  to  be  in- 
cluded in  the  computation.  This  eliminates  the  item  Liberty 
bonds  shown  on  the  balance  sheet. 

Stocks  of  other  corporations. — The  stocks  shown  on  the 
balance  sheet  cost  $200,000  and  had  a  market  value  of  $160,- 
000  at  the  end  of  the  year.  The  average  monthly  value  of 
the  stocks,  however,  as  ascertained  from  quotations  through- 
out the  year,  was  $190,000. 

Law.     Section  214 

7 The  value  of  share  stock  of  another  corporation  owned 

by  a  corporation  liable  hereunder  shall  for  purposes  of  allocation  of 
assets  be  apportioned  in  and  out  of  the  state  in  accordance  with  the 
value  of  the  physical  property  in  and  out  of  the  state  representing  such 
share  stock 

The  other  corporations  whose  stocks  are  held  as  above 
have  physical  property  within  the  state  of  a  value  amounting 
to  only  one-fourth  of  the  total  value  of  the  corporations'  physi- 
cal property,  wherever  located.  Therefore,  only  one-fourth 
of  $190,000,  or  $47,500,  is  allocated  to  New  York  State. 
There  should  be  entered  on  page  2  of  form  3  IT  on  the  last  line 
of  the  schedule  "total  segregated  assets  wherever  located" 
$190,000  and  on  the  last  line  of  schedule  "assets  segregated  to 
New  York  State  only"  $47,500. 

It  should  be  noted  that  it  is  the  value  of  the  physical  prop- 
erty within  and  without  the  state  that  governs  the  allocation. 
This  may  be  a  very  different  figure  from  the  actual  quantity, 
e.g.,  a  small  proportion  only  of  the  physical  property  may  be 
within  the  state,  but  it  may  be  very  valuable  when  compared 
with  the  total  value  of  all  the  physical  property  wherever 
located. 


"Section  208,  2. 
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Limitation  of  16  per  cent. — Under  the  law23  the  value 
placed  on  the  stock  of  other  corporations  is  limited  to  10  per 
cent  of  the  real  and  tangible  property  of  the  reporting  corpora: 
tion.  For  example,  the  $190,000  above  mentioned  is  lim- 
ited to  10  per  cent  of  the  total  real  and  tangible  property 
($700,000  plus  $835,000,  or  $1,535,000),  viz.,  $153,500.  The 
value  of  the  stock  segregated  to  the  state,  $47,500,  is  also 
limited  to  10  per  cent  of  the  real  and  tangible  property  segre- 
gated to  the  state  ($650,000  plus  $595,000,  or  $1,245,000), 
viz.,  $124,500.  In  the  second  instance  there  would  be  no 
reduction. 

The  state  Tax  Commission  makes  the  computation  of  the 
10  per  cent  limitation.  If  the  taxpayer  does  not  know  the 
value  of  the  physical  property  within  and  without  the  state, 
the  state  Tax  Commission  will  supply  this  information. 

In  a  recent  decision  of  the  New  York  Court  of  Appeals,24 
however,  it  was  held  in  the  case  of  a  foreign  corporation  that 
the  10  per  cent  limitation  on  the  value  of  stocks  of  other  cor- 
porations, both  in  the  segregation  within  the  state  and  the 
total,  is  inoperative. 

Bills  and  accounts  receivable. — The  law  specifies  four 
classes  of  bills  and  accounts  receivable  that  are  to  be  segregated 
to  the  state,  i.e.,  those  arising  from : 

1.  Property  sold  by  the  corporation,   from  merchandise 

manufactured  by  it  within  the  state. 

2.  Property  manufactured  without  the  state,  owned  by 

■the  corporation,  sold  by  it  or  its  agents  and  located 
within  the  state  at  the  time  of  receipt  of  order. 

3.  Property  sold  or  traded  in  by  the  corporation,   not 

located  at  any  place  at  which  the  corporation  con- 
ducted a  permanent  or  continuous  business  without 
the  state,  and  where  the  orders  were  received  or 


23Section  214,  3  and  6 ;  see  page  457. 

"People  ex  rel.  Alpha  Portland  Cement  Co.  v,  Knapp,  129  N.  E.  202, 
See  Appendix  B, 
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accepted  by  any  officer  or  agent,  or  at  any  place  of 
business  in  the  state. 
4.  Services  performed  by  any  officer  or  representative  of 
the   corporation  reporting  to   any  officer  or  office 
located  in  the  state. 

Usually  the  sales  during  the  month,  less  cash  sales,  will 
represent  the  accounts  and  bills  receivable,  so  that  an  analysis 
of  the  sales  into  the  four  classes  enumerated  above  will  enable 
the  taxpayer  to  determine  how  the  bills  and  accounts  'receivable 
arose  and  the  proportion  to  be  allocated  to  each  class.  If  the 
sales  for  the  month  do  not  correctly  reflect  the  average  values 
of  the  bills  and  accounts  receivable,  the  actual  amounts  in  the 
accounts  and  bills  receivable  accounts  should  be  taken. 

Bills  and  accounts  receivable  arising  from  loans  and  ad- 
vances are  to  be  excluded. 

The  principal  difficulty  in  classification  arises  in  connection 
with  items  (3)  and  (4)  above.25  For  instance,  in  the  case 
of  a  corporation  selling  goods  which  it  did  not  own  and  later 
purchasing  to  cover,  such  transactions  were  held  to  come  under 
class  (4)  for  purposes  of  the  segregation.20  A  foreign  cor- 
poration, acting  as  selling  agent  for  manufacturers  entirely  on 
a  commission  basis,  employed  salesmen,  who  forwarded  orders 
direct  to  manufacturers  located  without  the  state,  who  filled 
the  orders. 

As  duplicate  copies  of  the  orders  were  received  at  the 
New  York  office,  however,  the  Commission  held  that  bills  and 
accounts  receivable  arising  from  such  sales  should  be  segre- 
gated to  New  York  State  because  "the  corporation  receives  its 
notice  of  sales  made  by  it  through  its  agents  at  its  New  York 
office."27 

Accounts  not  to  be  twice  included. — Another  impor- 
tant point  in  the  segregation  is  not  to  include  the  same  ac- 


^See  notes  on  the  use  of  form  3IT,  page  470. 

"Ruling  of  the  state  Tax   Commission,  dated  October  2,   1919. 

"Ruling  of  the  state  Tax  Commission,  dated  December  18,  1919, 


466  FRANCHISE  TAX  ON  CORPORATIONS 

counts  in  more  than  one  classification.  For  example,  it  is  pos- 
sible by  a  literal  interpretation  of  section  21428  to  include  the 
same  accounts  and  bills  receivable  under  more  than  one  classi- 
fication. Such  a  procedure  was  actually  followed  by  the  state 
Tax  Commission  under  the  law  before  the  recent  amendments. 

Decision.  In  the  case  of.this  relator  it  so  happens  that  a  large 
portion  of  its  accounts  receivable  are  for  goods  "manufactured  or 
sold  within  the  state,"  and  that  these  goods  are  likewise  "sold  from 
its  stores  or  stocks  within  the  state."  Accordingly  the  state  tax 
commission,  in  making  the  figures  for  the  proportion,  used  the  ac- 
counts receivable  for  these  goods  both  under  item  "a"  and  under 
item  "b"  in  each  term  of  the  second  ratio,  thus  duplicating  the  ac- 
counts, with  a  result  which,  owing  to  the  large  sales  made  by  the 
relator  within  the  state,  has  been  greatly  to  its  disadvantage.  In 
other  cases  it  might  well  happen  that  corporate  receipts  from  sales 
outside  the  state  would  prove  to  be  large,  while  receipts  for  sales 
within  the  state  would  be  small,  in  which  cases  duplications,  such 
as  made  here,  would  be  distinctly  disadvantageous  and  unfair  to 
the  state.  It  cannot  be  reasoned,  therefore,  that  these  duplications 
were  provided  for  intentionally,  in  order  to  serve  the  self-interest 
of  the  state.  Indeed,  no  reason  or  theory  can  be  advanced  which 
would  make  the  method  of  computation  employed  other  than  a 
senseless  and  arbitrary  scheme  of  calculating  state-earned'  net  in- 
come. 

Nor  does  it  seem  to  me  that  a  proper  reading  of  the  section 
requires,  or  even  permits,  the  method.  Its  terms  provide  for  calcu- 
lating accounts  and  bills  receivable  derived  from  three  sources,  and, 
as  these  sources  are  separately  classified  under  the  separate  headings 
of  "a,"  "b,"  and  "c,"  the  conclusion  is  unavoidable  that  each  class 
is  intended  to  be  exclusive,  and  that  what  is  reckoned  under  class 
"a"  is  not  to  be  counted  under  class  "b,"  or  vice  versa.  It  was  not 
material  whether  the  goods  in  question  were  counted  under  "a"  or 
under  "b" ;  but  if  counted  under  one,  they  should  not  have  been 
counted  under  the  other.  Therefore,  I  think  the  determination  of 
the  state  tax  commission  was  erroneous.  The  determination  is 
reversed.29 

Goods  manufactured  partly  within  and  without  the  state. 
— In  case  of  goods  manufactured  without  the  state  and  re- 


^See  page  457. 

^People  ex  rel.  SocietS  Anonyme  des  Anciens  Etablissements ;  B.  &  E. 
Chapal  Freres  &  Cie.  v.  Knapp  et  al.  State  Tax  Commission  (Supreme 
Court  Appellate  Division,  Third  Dept,  May  5,  1920). 
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quiring  only  about  1  per  cent  of  the  total  cost  of  manufactur- 
ing in  a  finishing  process  which  the  goods  received  within  the 
state,  the  Tax  Commission  held  that  only  1  per  cent  of  the 
accounts  receivable  arising  from  the  sales  of  such  goods  need 
to  be  segregated  to  New  York  State.30 

The  balance  sheet31  at  the  end  of  the  year  shows  accounts 
and  bills  receivable  amounting  to  $350,000,  but  the  average 
monthly  value  determined  from  the  monthly  trial  balances  as 
previously  described  is  $420,000.  Upon  analyzing  the  sales 
it  is  found  that  the  sales  on  the  average  arose  in  the  following 
manner  and  with  approximately  the  percentages  shown : 

1.  From  goods  manufactured  in  New  York  and  sold  from  New  York    30% 

2.  From  goods  manufactured  in  New  York  but  sold  from  Philadelphia 
warehouse  40 

3.  From  goods  purchased  for  resale  by  the  New  York  office  and 
located  in  New  York  at  time  of  receipt  of  order 10 

80% 

4.  From  goods  purchased  by  Philadelphia  office  and  stored  at  Phila- 
delphia warehouse,  the  orders  being  received  and  accepted  by  the 
Philadelphia  office 20 

100% 

From  the  above  analysis  it  is  apparent  that  80  per  cent  of 
the  bills  and  accounts  receivable  should  be  segregated  to  New 
York  and  20  per  cent  should  be  allocated  without  the  state. 

To  ascertain  the  amount  to  be  entered  as  "assets  segre- 
gated to  New  York"  on  page  2  of  form  3  IT,  the  distribution 
is  made  as  follows : 

Line   (a)  70  per  cent  of  $420,000 $294,000.00 

Line  (b)   10  per  cent  of  $420,000 42,000.00 

Total  bills  and  accounts  receivable  segregated  to  New  York    $336,000.00 

In  the  schedule  "total  segregated  assets  wherever  located" 
should  be  entered  on  line    (a)    $336,000.00 

and  on  line  (b)  the  bills  and  accounts  receivable  segregated 
without  the  state  and  not  arising  from  sale  of  manufactured 
goods  '■■ .        84,000.00 

Total  bills  and  accounts  receivable,  wherever  located $420,000.00 

""Letter  signed  by  Deputy  Commissioner  N.  W.  Canfield,  dated  Novem- 
ber 20,  1920. 

"See  page  460. 
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Determination  of  tax.— The  following  schedule  consisting 
of  page  2  of  form  3  IT,  made  in  accordance  with  the  fore- 
going explanation,  shows:  (1)  total  assets  segregated  to 
New  York  State  of  $1,628,500,  and  (2)  total  segregated  as- 
sets, wherever  located,  of  $2,145,000.  The  ratio  of  (1)  to 
(2)  is  75.92074  per  cent.  Assuming  the  entire  net  income  of 
the  corporation  to  be  $200,000,  the  75.92074  per  centage  ap- 
plied thereto  gives  the  amount  of  the  entire  net  income  allo- 
cated to  New  York  State,  viz.,  $151,841.48,  which  is  subject  to 
tax  at  ^y2  per  cent.  The  tax  is,  therefore,  4*4  per  cent  of 
$151,841.48,  or  $6,832.87. 

However,  the  computation  is  not  made  by  the  taxpayer 
but  by  the  state  Tax  Commission. 


SEOREOATION  OF  ASSETS 
Note:    This  segregation  must  bo  made  unless  the  consent  under  Paragraph  18,  Pago  1,  has  been  signed. 
TOTAL  SEGREGATED  ASSETS  WHEREVER  LOCATED 


(a)  Average  total  monthly  value  for  the  fiscal  or  calendar  year  or  bills  and  accounts 

receivable  arising  from  personal  property  sold  by  the  corporation  from  merchandise 
manufactured  by  it  within  and  without  this  state.. 

(b)  Average  total  monthly  value  for  the  fiscal  or  calendar  year  of  bills  and  accounts 

receivable  arising  from  the  purchase,  or  Bale  of,  or  trading  in,  personal  property, 
or  from  services  performed  by  the  corporation,  its  officers  or  agents,  excluding  those 
arising  in  any  way  from  advances  or  loans 


lAverago  monthly  value  of  all  its  real  property  wherever  locate -J  (actual  value) 

^Average  monthly  value  of  all  its  tangible  personal  property  wherever  located  (actual 
value) 


Total 

§Avcrage  total  actual  value  of  shares  of  stocks  of  other  corporations  owned  by  tins  cor- 


ASSETS  SEGREGATED  TO  NEW  YORK  STATE  ONLY 


(a)  Average  monthly  value  of  bills  and  accounts  receivable  arising  from  personal  property 

sold  by  the  corporation  from  merchandise  manufactured  by  it  within  this  state.     $.... 

(b)  Average  monthly  value  of  bills  and  accounts  receivable  arising  from  personal  property 

owned  by  the  corporation  and  not  manufactured  by  it  within  this  state  but  sold 
by  it  or  its  agents  and  located  within  thestatoatthetimoof  the  receipt  of  the  order.  t..~ 

(c)  Average  monthly  value  of  bills  and  accounts  receivable  arising  from  the  purchase  or 

sale  of,  or  trading  in,  goods,  wares  or  merchandise  not  located  at  any  place  at  which 
the  corporation  conducted  a  permanent  or  continuous  business  without  the  state 
and  where  the  bills  and  accounts  receivable  arose  from  orders  received  or  accepted 
by  any  officer  or  agent,  or  at  any  place  of  business,  in  this  state 

(d)  Average  monthly  value  of  bills  and  accounts  receivable  arising  from  services  per- 

formed by  any  officer,  agent  or  representative  of  the  corporation  connected  with, 
sent  from,  or  reporting,  cither  directly  or  indirectly,  to  any  officer  located  in  this 

state  or  at  any  office  located,  owned,  rented  or  occupied  in  this  state 

(Average  monthly  value  of  its  real  property  within  this  State  as  detailed  in  this  report 

(actual  value) I... 

{Average  monthly  value  oF  its  tangible  personal  property  in  Now  York  State  as  detailed 
in  this  report  (actual  value} , $.... 


Total. 


^Average  total  actual  value  of  shares  of  stocks  of  other  corporations  owned  by  it  and 
allocated  to  this  State  by  rule  below ... 


336 


700 


ii35L 

-9.5.5 


1.90. 


84 


000. 


000 


900 


000. 30. 
OOO  30 


294. 
.42. 


650. 
595 


5...1. 


5.81 

42 


QO 


00. 


000  3a 


000 

OOQ 


OQQao. 
OOQ  30 

QOO  30. 

50000. 


NOT  TO  BE  FILLED 


NOT  TO  BE  FILLED 


0  whoro  located 


iRcal  property  and  tangible  personal  proporly  shall  bo  taken  at  its  actual  value  v,..„.„  ,..,,..  ■. 
The  value  of  shores  of  stock  of  another  corporation  owned  by  a  corporation  liable  hereunder  shall  for  purposes  of  allocation  of  uxti  be  apportioned  in  and 

■-  - jch  share  st<    ' 


,  „„.  of  the  Slate  representing  such  = u  ..—_. 

corporation  taxable  under  this  article,  as  returned  to  the  United  States  treasury  department  ii  chanted 

..Hi,  ,  r   r.f   Ih"   L'uii'-I  SL.iI.mi,  nui'h   i-'ii-iKii-'ilnin,  within  ten  d.iy*  u[t«r  receipt  of  SI"1,  —<■■■■■■'■■■ 


out  of  the  State  in  accordanco  with  the  \ .... 

Note  —  If  the  nmount  of  tho  annual  »■»  uwuiuv  »>  uuy  ^uiiiunuiuu  »>»»■<■ .........  ...... ... ..v.u  .™  ..,.,.,.,...  «,  —  .........  .... — , -..,  — v—  -■ ■-  — .- ; 

or  corrected  by  a  commissioner  of  Internal  rcvonuo  or  other  officer  of  tho  United  States,  such  corporation,  within  tea  days  after  receipt  of  such  notification  oj 
chnnga  or  correction,  shall  make  return  under  oath  or  affirmation  to  tho  Tat  Commission  of  such  changed  or  corrected  not  income  upon  which  tho  til  is  required 
to  ho  paid  to  tho  United  Slates. 


Computation  of  the  alternative   (one  mill)   tax. — As  pre- 
viously stated,  a  corporation  doing  business  within  the  state 
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must  pay  the  highest  tax  shown  by  one  of  three  different  com- 
putations : 

1.  Tax  of  a^/i  per  cent  on  net  income. 

2.  Tax  of  one  mill  on  each  dollar  of  face  value  of  capital 

stock  allocated  to  New  York  State. 

3.  Minimum  tax  of  $10. 

The  law32  provides  in  the  case  of  a  foreign  corporation 
that  the  "one  mill"  tax  is  to  be  based  on  "such  a  part  of  its 
issued  capital  stock,  at  its  face  value,  as  the  amount  of  its 
gross  assets  employed  by  it  in  its  business  in  this  state  bears 
to  its  gross  assets,  wherever  employed  by  it  in  business." 

In  making  the  segregation  of  assets  for  the  "one  mill" 
tax,  the  basis  is  the  gross  assets  within  and  without  the  state. 
The  following  schedule  on  page  2  of  form  3  IT  requires  infor- 
mation as  to  three  classes  of  current  assets,  but  presumably  the 
items  of  real  property  and  personal  property  are  to  be  inserted 
by  the  Tax  Commission  from  information  contained  in  the 
schedule  of  segregation  of  assets  on  page  2  of  form  3  IT. 

NOTE  CAREFULLYl 
The  segregation  below  need  not  be  made  by 

1.  Any  corporation  whose  entire  assets  or  business  are  in  New  York  State. 

2.  Any  corporation  consenting  under  paragraph  (18)  of  this  blank. 

3.  Any  corporation  whose  tax  upon  its  entire  net  earnings  would  be  greater  than  upon  its  issued  capital  stock  at  one  mill,  as  apportioned 
under  Article  9-A  of  the  Tax  Law. 

SEGREGATION  FOR  ONE  MILL  TAX  ONLY 


ASSETS  IN  NEW  YORK  STATE 
(a)  Average  monthly  bank  and  cash  balance 

employed  during  the  year. t  60.00O.QO 


(b)  Average  value  of  bills  and  accounts  receiv- 

.  able  during  the  year. .S^6.,.QQ.CL»QQ_. 


(c)  Average  value  of  bonds,  loans  on  call  and 
other  financial  securities  held,  used  or 
employed   in    New    York    during   the 


lia^po^go 


ASSETS  OUTSIDE  NEW  YORK  STATE 

(a)  Avenge  monthly  bank  and  cash  balance 

employed  during  the  year $     3Q|QQO«QQ 

(b)  Average  value  of  bills  and  accounts  receiv- 

able during  the  year. A-S.4.».Q0.0.fcD0._ 

(c)  Average  value  of  bonds,  loans  on  call  and 

other  financial  securities  held,  used  or 
employed  outside  the  State  of  New 

York  during  the  year ^L.42.#.50.Q.-.QQ_ 

Total  of  above. _.„$ , 


'"Section  214,  (7)  ;  see  page  455. 
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1  The  complete  details  of  the  segregation  within  and  with- 
out the  state,  although  not  required  by  the  form,  are  as  fol- 
lows : 

Within  the  Without  the 

State  State 

Cash   $60,000.00  $30,000.00 

Bills  and  Accounts  Receivable :     336,000.00  84,000.00 

Liberty  Bonds  72,000.00  I  142,500.00 

Stocks    47,500.00  j    4  °u  -uu 

Real  Property  ,650,000.00  50,000.00 

Tangible  Personal  Property 595,000.00  240,000.00. . 

Total   $1,760,500.00  $546,500.00 


In  the  case  of  a  domestic  corporation  the  bonds  are  alloc- 
ated to  New  York  State  because  the  situs  of  the  bonds  is 
deemed  to  be  the  same  as  that  of  the  principal  place  of  busi- 
ness of  the  corporation. 

Stocks,  however,  are  allocated  in  the  same  manner  as  that 
provided  for  the  segregation  for  the  purpose  of  the  4^  per 
cent  tax  on  net  income,  i.e.,  on  the  basis  of  the  value  of  the 
physical  assets  (located  within  and  without  the  state)  of  the 
corporations  whose  stocks  are  owned. 

The  letters  "R.  E."  and  "P.  P."  apparently  mean  "Real 
Property"  and  "Tangible  Personal  Property,"  respectively, 
used  in  the  previous  segregation.  Assuming  this,  the  assets 
segregated  to  New  York  for  the  "one  mill"  tax  will  amount 
to  $1,760,500  and  the  assets  outside  New  York  will  amount 
to  $546,500,  a  total  of  $2,307,000.  The  tax  may  be  com- 
puted as  follows: 

«.  '  „'„  „'       X  $500,000.00   (issued  capital  stock)    X  $.001  =$381.56 

*p2, 30/ jOOO. 00 

The  "one  mill"  tax,  however,  is  not  applicable  in  this  in- 
stance as  the  4^2  per  cent  tax  is  larger  in  amount. 

Notes  on  the  use  of  form  3  IT. — 

Ruling.  All  questions  must  be  answered  either  by  inserting  the 
proper  figures  or  the  words  "yes"  or  "no"  or  "none,"  as  may  be 
correct. 
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Care  should  be  taken  to  properly  designate  the  location  of  prop- 
erty. 

Any  corporation  taxable  upon  its  entire  income  or  entire  capital 
stock  under  this  law  may  omit  the  "Segregation  of  assets"  on  page 
2  of  the  official  report  blank  and  the  "Segregation  for  one  mill  tax 
only"  on  page  3. 

Any  corporation  whose  tax  upon  its  entire  net  earnings  appor- 
tioned to  this  state  would  be  greater  than  the  one  mill  tax  upon 
capital  stock  apportioned  to  this  state,  as  provided  in  Article  9-A 
of  the  tax  law,  may  omit  the  "Segregation  for  one  mill  tax  only" 
on  page  3. 

In  making  the  segregation  to  New  York  State,  on  page  2,  the 
bills  and  accounts  receivable  should  be  apportioned  to  (c)  and  (d) 
as  follows : 

New  York  State  Only 

(c)  This  item  includes  bills  and  accounts  receivable  arising  from 
the  sale  of  goods  owned  by  the  company  having  no  taxable  situs 
outside  of  New  York  but  in  transit  or  temporarily  stored  for  dis- 
tribution and  sold  under  the  conditions  as  to  receipt  or  acceptance 
of  orders  expressed  in  the  law. 

(d)  This  item  includes  bills  and  accounts  receivable  arising 
from  sales  of  goods  not  owned  by  the  corporation,  or  from  services. 
Bills  and  accounts  receivable  "from  services"  means  those  arising 
essentially  from  the  activities  of  the  corporation's  officers  or  agents 
rather  than  from  the  employment  of  capital  in  the  ownership  of 
goods,  wares  and  merchandise.  (Extracts  from  a  letter  to  The 
Corporation  Trust  Company,  signed  by  State  Tax  Commission,  by 
Commissioner  John  J.  Merrill,  and  dated  June  I,  1920.) 

Bank  and  cash  balance  employed  in  state. — If  a 
bank  or  cash  balance  is  kept  within  the  state  and  used  in  the 
ordinary  course  of  the  business,  it  is  deemed  to  be  employed 
in  the  state.  If,  however,  it  is  absolutely  dormant,  it  is 
deemed  not  to  be  employed  in  the  state.33 

Note  re  Alpha  Portland  Cement  case. — The  following  ex- 
tract from  a  letter  dated  March  2,  192 1,  shows  how  the  Tax 
Department  is  interpreting  the  decision: 

The  department  considers  that  if  the  value  of  the  bonds  are 
included  and  considered  in  reference  to  the  location,  the  objection  of 
the  court  will  be  removed  in  regard  to  inclusion  of  interest  derived 
from  such  bonds. 


"Ruling  of  the  state  Tax  Commission,  dated  July  2,  1920. 


CHAPTER  XXIII 

RETURNS  AND  PAYMENT  OF  THE  TAX 

Returns 

Returns  must  be  made  by:  (i)  every  corporation  subject 
to  the  tax,1  and  (2)  every  foreign  corporation  "having  offic- 
cers,  agents  or  representatives  within  the  state."  The  visits 
paid  by  the  officer  of  a  foreign  corporation  to  points  within 
the  state  have  been  held  not  to  constitute  acts  requiring  the 
foreign  corporation  to  report.2  However,  the  test  indicated 
by  the  rulings  of  the  state  Tax  Commission  is  whether  or  not 
the  foreign  corporation  is  doing  business  within  the  state.3 

Time  and  place  of  filing  returns. — 

Law.  Section  211.  Every  corporation  taxable  under  this  article 
as  well  as  foreign  corporations  having  officers,  agents  or  repre- 
sentatives within  the  state  shall  annually  on  or  before  July  first,  or 
within  thirty  days  after  the  making  of  its  report  of  entire  net  in- 
come to  the  United  States  treasury  department  for  any  fiscal  or 
calendar  year,  preceding  said  first  day  of  July,  transmit  to  the  tax 
commission  a  report  in  the  form  prescribed  by  the  tax  commis- 
sion  4 

The  words  "preceding  said  first  day  of  July"  were  added 
by  amendment  in  1920,  and  make  clear  that  the  net  income  to 
be  reported  to  the  state  is  that  reported  for  the  taxable  year 
of  the  corporation  ended  prior  to  July  1. 

Returns  by  new  corporations. — 

Ruling this  department  would  advise  that  a  corporation 

organized  under  the  laws  of  this  state  and  commencing  business  on 
June  30,   1919,   should  show  its  condition  on  June  30,   1919.     This . 
means  that  it  should  show  the  property  of  the  various  kinds  called 
for  by  the  law  and  to  which  it  actually  had  title  on  June  30,  and 


Tor  exempt  corporations,  see  page  418. 
"Ruling  of  the  state  Tax  Commission,  dated  July  1,  1019. 
3For  discussion  of  "what  constitutes  doing  business,"  see  Chapter  XXI. 
'Form  3-IT  has  been  prescribed  by  the  Commission,  and  is  reproduced 
in  Appendix  A. 
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should  give  no  consideration  to  the  property  which  it  took  over 
while  in  the  hands  of  the  individual  owners.  (Letter  to  The  Cor- 
poration Trust  Co.,  signed  by  Commissioner  John  J.  Merrill,  and 
dated  July  26,  1919.) 

The  corporation  would  have  no  income  but  it  would  be 
liable  to  the  minimum  tax.5 

In  the  case  of  a  corporation  filing  its  certificate  with  the 
Secretary  of  State  at  Albany  on  June  29  and  the  duplicate 
certificate  of  incorporation  in  New  York  County  on  July  8,  it 
was  held  that6  such  corporation  should  report  if  any  capital 
stock  was  outstanding  at  June  30. 

Foreign  corporation  transacting  business  without  license. 
— On  the  question  of  whether  or  not  a  foreign  corporation 
doing  business  in  the  state  prior  to  July  1,  without  a  license, 
and  registering  subsequent  to  July  1,  is  required  to  file  a  re- 
turn July  1  and  pay  tax  the  following  November,  the  state 
Tax  Department  has  ruled  that  the  date  on  which  it  began 
doing  business  controls. 

Ruling.  No  delinquent  notices  are  being  sent  out  to  Domestic 
Corporations  organized  subsequent  to  July  1  of  any  year.  If  said 
Corporations  receive  delinquent  notices,  it  is  because  they  were  sent 
out  in  error. 

Foreign  Corporations,  however,  which  register  in  New  York 
subsequent  to  July  1  of  any  year,  but  which  have  prior  to  that  date 
been  transacting  business  in  New  York  State  without  a  license,  and 
which  therefore  are  required  to  file  returns  for  the  tax  year  beginning 
November  1,  do  receive  the  delinquent  notices  regardless  of  the 
date  which  they  are  registered  in  New  York.  In  other  words,  the 
date  on  which  a  Foreign  Corporation  begins  doing  business  in  New 
York  State  is  controlling,  and  not  the  date  upon  which  it  receives 
its  license  to  transact  business.  (Statement  frorrr  State  Tax  De- 
partment, by  Deputy  Commissioner  N.  W.  Canfield,  authorized  for 
publication  September  27,  1920.) 

Returns  of  corporations  in  dissolution. — Under  the  federal 
capital  stock  tax  law,  which  is  a  tax  on  corporations  "with 
respect  to  carrying  on  or  doing  business,"  corporations  which 

"See  page  454. 

'Ruling  of  the  state  Tax  Commission,  dated  August  22,   1919. 
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have  ceased  to  do  business  are  not  taxable.  Unlike  this 
federal  law,  however,  the  New  York  franchise  tax  is  a  tax  on 
domestic  corporations  for  the  privilege  of  exercising  their 
franchises  in  this  state ;  therefore,  domestic  corporations  which 
are  inactive  or  in  the  process  of  dissolution  are  required  to 
make  returns  and  are  taxable.  If  there  were  profits  for  the 
preceding  year,  the  tax  would  be  on  the  basis  of  "entire  net 
income."  If  there  were  no  profits,  the  tax  would  be  on  the 
basis  of  the  minimum  tax. 

Domestic  corporations  surrendering  their  franchises  or 
discontinuing  the  exercise  of  the  same  on  or  before  October 
31  in  any  year  are  not  taxable,  because  the  tax  is  payable  in 
advance  for  the  year  beginning  November  1.  No  tax  is  re- 
fundable if  a  corporation  surrenders  its  franchise  or  ceases  to 
exercise  it  during  the  year. 

In  regard  to  the  filing  of  a  return  when  dissolution  has 
been  effected  prior  to  July  1,  the  state  Tax  Commission  has 
ruled  as  follows : 

Ruling.  A  corporation  dissolved  prior  to  July  1st  unless  its 
assets  or  franchise  are  taken  over  by  another  corporation  need  not 
file  a  report  but  should  advise  the  tax  commission  under  oath  of  its 
dissolution  and  that  its  assets  or  franchise  were  not  acquired  by 
another  corporation.  (Ruling  of  the  State  Tax  Commission,  dated 
August  13,  1919.) 

Inactive  or  defunct  corporations.- — Form  3  IT  con- 
tains the  following  instructions  relative  to  furnishing  affidavits 
in  cases  of  such  corporations : 

Any  corporation  which  has  never  issued  any  stock  or  has  dis- 
posed of  all  its  assets  and  abandoned  its  charter  must  file  an  affidavit 
equivalent  in  substance  to  form  30  of  this  department  which  will 
be  supplied  upon  request.  Simply  to  write  "out  of  business,"  "never 
began  business,"  "dead,"  et  cetera,  is  not  a  sufficient  compliance  to 
relieve  from  the  penal  provisions  of  the  statute. 

Taxation  of  corporations  acquiring  assets  or  franchises  of 

other  corporations. — 

Law.  Section  214-a.  If  any  corporation  taxable  under  this  ar- 
ticle shall  acquire  either  directly,  indirectly  or  by  merger  or  consoli- 
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dation  the  major  portion  of  the  assets  or  the  franchise  of  another 
corporation  or  of  corporations  exercising  any  franchise  or.  franchises 
or  doing  any  business  in  this  state  during  any  year,  it  shall  include 
in  its  own  next  annual  return,  in  addition  to  its  own  entire  net 
income  so  much  of  the  entire  net  income  of  the  corporation  or  cor- 
porations whose  assets  or  franchises  it  acquired  as  shall  not  have  been 
used  or  included  in  measuring  a  franchise  tax  to  this  state,  and  shall 
be  taxed  upon  such  combined  entire  net  incomes  for  the  year  to 
ensue  and  as  hereinbefore  provided.  The  provisions  for  a  minimum 
tax  shall  be  applied  only  when  under  such  provisions  a  tax  will 
result  in  excess  of  the  amount  which  would  be  produced  by  a  tax 
on  entire  net  income  as  hereinbefore  provided  and  then  in  lieu 
thereof. 

This  section  shall  be  construed  as  having  been  in  effect  as  of 
the  date  of  the  original  enactment  of  article  nine-a  of  the  tax  law, 
as  added  by  chapter  seven  hundred  and  twenty-six  of  the  laws  of 
nineteen  hundred  and  seventeen. 

The  essence  of  the  foregoing  provision  is  that  if  one  cor- 
poration either  directly  or  indirectly  by  some  form  of  merger 
or  consolidation  acquires  the  major  portion  of  the  assets  of 
another  corporation,  so  much  of  the  net  income  of  the  latter  as 
has  not  already  been  used  in  measuring  a  franchise  tax  to  the 
state  must  be  included  in  the  return  of  the  acquiring  corpora- 
tion. 

Returns  by  affiliated  corporations. — The  law  as  amended 
in  1920  contains  a  new  subsection7  describing  at  length  the  con- 
ditions under  which  a  consolidated  return  may  be  required.  In 
general,  the  principles  governing  the  preparation  of  consoli- 
dated returns  under  the  federal  law8  are  applicable.  There  is 
also  a  provision  under  which  the  Commission  "may  require 
such  facts  as  it  deems  necessary"  when  as  a  result  of  inter- 
company control  or  relationship  the  net  income  has  been 
affected  by  selling  its  products  "at  less  than  a  fair  price." 
This  evidently  is  to  cover  those  cases  in  which  an  attempt  is 
made  to  adjust  the  net  income  through  intercompany  charges. 


'Section  211   (9). 

"See  Excess  Profits  Tax  Procedure,  1921,  page  282  et  seq. 
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Law.     Section  211 

9.  Any  corporation  owning  or  controlling,  either  directly  or 
indirectly,  substantially  all  of  the  capital  stock  of  another  corporation, 
or  of  other  corporations,  liable  to  report  under  this  article,  may  be 
required  to  make  a  consolidated  report  showing  the  combined  entire 
net  income,  such  assets  of  the  corporations  as  are  required  for  the 
purposes  of  this  article,  and  such  other  information  as  the  tax 
commission  may  require,  but  excluding  intercorporate  stockholdings 
and  intercorporate  accounts. 

The  tax  commission  may  permit  the  filing  of  a  combined  report 
where  substantially  all  the  capital  stock  of  two  or  more  corporations 
liable  to  taxation  under  this  article  is  owned  by  the  same  interests. 
The  tax  commission  may  impose  the  tax  provided  by  this  article 
as  though  the  combined  entire  net  income  and  segregated  assets 
were  those  of  one  corporation,  or  may,  in  such  other  manner  as  it 
shall  determine,  equitably  adjust  the  tax 

Prior  to  the  enactment  of  the  above  amendment,  it  was 
questionable  whether  or  not  in  any  case  consolidated  returns 
could  be  required. 

Ruling.  Replying  to  your  inquiry,  in  which  you  ask  how  the 
provision  in  the  franchise  tax  law  based  upon  income  which  contem- 
plates that  the  net  income  returned  for  taxation  shall  be  the  entire 
amount  of  net  income  returned  to  the  United  States,  can  be  complied 
with  where  several  corporations  have  filed  a  consolidated  return  for 
the  United  States  tax,  this  department  would  advise  you  that  the 
ruling  of  the  department  in  such  cases  has  been  that  where  a  corpora- 
tion was  made  the  selling  agent  in  this  state  for  the  output  of  another 
corporation,  such  business  constituted  the  business  of  the  company 
for  which  a  corporation  acted  as  a  selling  agent,  and  that  such  com- 
bined net  income  was  contrary  to  the  presumption  in  the  tax  law  of 
this  state.  In  such  a  case  the  parent  company  would  be  taxable  upon 
the  basis  of  the  combined  net  income,  apportioned  as  provided  by  the 
statute,  and  the '  subsidiaries  would  be  taxable  under  the  minimum 
provision  of  the  act. 

Where  two  or  more  corporations  do  not  bear  the  relation  of 
principal  and  agent  or  subsidiary,  each  corporation  should  make  a 
report  showing  its  own  entire  net  income  because  the  presumption  in 
the  statute  that  the  return  made  to  the  Federal  government  is  the 
correct  return,  under  the  statutes  of  this  state  is  refuted  by  the  facts 
in  the  case.  (Letter  to  The  Corporation  Trust  Co.,  signed  by  Com- 
missioner John  J.  Merrill,  and  dated  June  23,  1919.) 

The  foregoing  ruling  appears  to  conflict  with  the  decisions 
of  the  courts  defining  the  meaning  of  the  term  "doing  busi- 
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ness."9  The  state  of  New  York  cannot  tax  a  foreign  corpora- 
tion not  doing  business  within  the  state,  nor  can  it  require  a 
return  from  such  corporation.  Consolidated  returns  need  not 
be  filed  unless  all  the  affiliated  corporations  are  doing  business 
within  the  state.  The  law  attempts  to  reach  only  corporations 
"taxable  under  this  article"  and  the  Tax  Commission  cannot 
by  construction  extend  the  law.  It  must  be  remembered  that 
the  federal  consolidated  return  is  based  upon  the  separate 
reports_of  the  corporations  forming  the  group.  Those  doing 
business  in  the  state  of  New  York  should  file  returns  in  the 
state  but  the  others  are  not  subject  to  the  New  York  law. 

The  amendment  to  the  law,  it  is  to  be  observed,  gives 
the  Tax  Commission  very  limited  discretion  as  to  whether  or 
not  a  consolidated  return  should  be  filed  because  of  the  words 
"liable  to  report  under  this  article."  In  other  words,  only 
New  York  corporations  or  corporations  doing  business  in 
New  York  are  affected. 

Affiliation  through  business  relationships. — The 
following  provision  of  the  law  covering  cases  in  which  finan- 
cial or  business  relationships  may  result  in  manipulation  of 
the  net  income  through  intercorporate  transactions  is  similar 
to  the  federal  procedure  under  the  191 7  law,  but  the  federal 
law  now  makes  the  requirement  for  affiliation  depend  entirely 
on  stock  ownership. 

Law.     Section  211 

9 Where    any    corporation    liable    to    taxation    under    this 

article  conducts  the  business  whether  under  agreement  or  otherwise 
in  such  manner  as  either  directly  or  indirectly  to  benefit  the  mem- 
bers or  stockholders  of  the  corporation,  or  any  of  them,  or  any 
person  or  persons,  directly  or  indirectly  interested  in  such  business 
by  selling  its  products  or  the  goods  or  commodities  in  which  it 
deals  at  less  than  a  fair  price  which  might  be  obtained  therefor, 
or  where  such  a  corporation,  a  substantial  portion  of  whose  capital 
stock  is  owned  either  -directly  or  indirectly  by  another  corporation, 
acquires  and  disposes  of  the  products  of  the  corporation  so  owning 
the  substantial  portion  of  its  capital  stock  in  such  a  manner  as  to 


"See  Chapter  XXI. 
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create  a  loss  or  improper  net  income,  the  tax  commission  may 
require  such  facts  as  it  deems  necessary  for  the  proper  computation 
provided  by  this  article,  and  may  for  the  purpose  of  the  act  determine 
the  amount  which  shall  be  deemed  to  be  the  entire  net  income  of 
the  business  of  such  corporation  for  the  calendar  or  fiscal  year, 
and  in  determining  such  entire  net  income  the  tax  commission 
shall  have  regard  to  the  fair  profits  which,  but  for  any  agreement, 
arrangement  or  understanding,  might  be  or  could  have  been  ob- 
tained from  dealing  in  such  products,  goods  or  commodities. 

The  procedure  of  the  state  Tax  Commission  relative  to 
requiring  or  accepting  consolidated  reports  is  indicated  in  the 
following : 

Ruling.  In  reply  to  your  request  regarding  consolidated  returns, 
permit  me  to  say: 

The  provisions  of  section  two  hundred  and  eleven  (§211)  of 
the  tax  law  relative  to  combined  reports  are  so  formulated  as  to 
leave  to  the  discretion  of  the  state  tax  commission  the  determina- 
tion as  to  whether  or  not  such  reports  would  result  in  a  fair  and 
equitable  assessment,  measured  by  earnings. 

The  determination  rests  upon  the  location  and  character  of 
the  business  of  the  controlling  and  controlled  corporations,  as 
provided  in  §211  of  the  tax  law. 

Generally  speaking,  any  corporation  should  advise  with  the 
tax  department  before  filing  a  combined  report  or  should  file  a 
combined  report  for  the  parent  or  controlling  company,  together 
with  separate  reports  for  each  of  the  corporations  whose  income 
and  assets  are  included  in  the  combined  report. 

The  purpose  of  combined  reports  is  to  adjust  equitably  taxes 
upon  all  corporations  involved  in  the  combined  reports,  and  such 
combined  reports  are  received  subject  to  acceptance  or  rejection, 
as  the  commission  decides  whether  or  not  the  result  is  equitable 
and  fair  both  to  the  state  and  to  the  taxpayers.  (Letter  to  The  Cor- 
poration Trust  Company,  signed  by  Commissioner  John  J.  Merrill,  and 
dated  October  7,  1920.) 

What  must  be  reported? — 

Law.  Section  211.  Every  corporation  taxable  under  this  article 
....  shall  annually  ....  transmit  ....  a  report  in  the  form  pre- 
scribed by  the  tax  commission,  specifying:  1.  The  name  and  location 
of  the  principal  place  of  business  of  such  •  corporation,  the  state 
under  the  laws  of  which  organized,  and  the  date  thereof;  the  amount 
of  its  issued  capital  stock  and  the  kind  of  business  transacted. 
Any  corporation  not  organized  under  the  laws  of  any  state  within 
the  United  States  shall  state  the  facts  in  relation  to  its  entire  net 
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income  wherever  earned  and  as  though  organized  under  the  laws 
of  this  state,  and  instead  of  stating  its  income  as  returned  to  the 
United  States  treasury  department. 

2.  The  amount  of  its  entire  net  income  for  its  preceding  fiscal  or 
the  preceding  calendar  year  as  shown  in  the  last  return  of  annual  net 
income  made  by  it  to  the  United  States  treasury  department,  except 
as  provided  in  subdivision  one  of  this  section.  If  the  corporation 
shall  claim  that  the  return  made  to  the  United  States  treasury  de- 
partment was  inaccurate,  the  amount  claimed  by  it  to  be  the  net 
income  for  such  period  shall  be  specified.  If  any  deduction  has  been 
allowed  for  losses  sustained  by  the  corporation  in  prior  years  the 
amount  so  allowed  and  deducted  shall  be  specified 

Although  a  foreign  corporation  is  taxed  under  the  federal 
law  only  on  income  earned  within  the  United  States,  the  state 
law  as  it  now  stands  requires  a  return  of  entire  net  income 
from  all  sources.  It  is  believed  that  this  provision  was  added 
in  order  to  determine  the  proportion  that  income  from  sources 
within  the  state  bears  to  income  from  all  sources. 

Section  211  of  the  law  also  provides  that  the  report  shall 
contain  a  segregation  of  the  following  classes  of  assets  to  the 
state  and  to  the  total  wherever  located : 

1.  Real  property  and  tangible  personal  property. 

2.  Bills  and  accounts  receivable  of  certain  classes. 

3.  Stock  of  other  corporations. 

Section  214  of  the  law10  repeats  in  substance  the  language 
of  section  211  as  to  segregation  of  assets  in  determining  the 
proportion  of  net  income  to  be  assigned  to  the  state. 

The  report  must  also  show  the  location  of  the  real  prop- 
erty and  tangible  personal  property  "in  each  city,  village  or 
portion  of  a  town  outside  of  a  village,  within  the  state."  This 
distribution  enables  the  Tax  Commission  to  apportion  the 
tax  revenues  to  the  various  political  subdivisions  of  the  state. 

If  the  corporation  has  no  real  or  tangible  personal  prop- 
erty within  the  state,  then  the  place  where  its  financial  busi- 
ness is  transacted  must  be  reported. 


"See  page  457- 
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When  segregation  may  be  omitted  from  report. — 

Law.     Section  211 

8.  Any  corporation  taxable  hereunder  upon  its  entire  net  income 
may  omit  from  its  report  the  statements  required  by  subdivisions 
four  and  five  by  incorporating  in  its  report  a  consent  to  be  taxed 
upon  its  entire  net  income.  .  .  .  . 

If  the  corporation  has  assets  located  without  New  York 
state,  the  "consent"  (item  18  of  form  3  IT)  should  not  be 
signed.     In  that  case  segregation  of  the  assets  must  be  made. 

It  is  important  to  note,  however,  that  if  a  corporation  has 
no  net  income,  the  segregation  of  assets  must  nevertheless  be 
made  to  determine  the  alternative  (one  mill)  tax. 

Law.    Section  211 

8 Corporations  having  no  net  income  shall,  however,  com- 
plete the  segregation  of  assets  in  every  case 

Special  returns  may  be  required. — 

Law.    Section  211 

7.  Such  other  facts  as  the  tax  commission  may  require  for  the 
purpose  of  making  any  computation  required  by  this  article,  or 
for  the  purpose  of  comparison  with  former  reports  to  determine 
whether  or  not  such  reports  were  erroneous  or  fraudulent 

The  latter  part  of  the  foregoing  subdivision  was  added  by 
amendment  in  1920. 

A  foreign  corporation  which  is  no  longer  doing  business 
in  New  York  State,  because  of  the  withdrawal  of  its  certifi- 
cate of  authority  or  the  sale  of  all  of  its  assets  located  within 
New  York  State,  is  required  to  file  form  15.11  The  form  is 
filed  "for  the  purpose  of  having  the  name  of  the  corporation 
eliminated  from  the  list  of  those  required  to  file  annual  re- 
turns." 

A  dometsic  corporation  which  has  sold  its  assets,  and  dis- 
solved or  abandoned  its  charter  should  file  form  30.12 

Amount  of  average  indebtedness  for  the  year. — 
Item  6  of  form  3  IT13  calls  for  the  amount  of  average  indebt- 


"See  Appendix  A. 
"See  Appendix  A. 
"See  Appendix  A. 
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edness  for  the  year.  What  useful  purpose  such  information 
serves  has  not  been  disclosed  by  the  state  Tax  Commission. 
The  method  of  averaging  assets  previously  described14  may 
be  used  in  ascertaining  the  average  indebtedness. 

Reports  may  be  made  on  basis  of  fiscal  year. — 

Law.  Section  212.  A  corporation  which  reports  to  the  United 
States  treasury  department  on  the  basis  of  its  fiscal  year,  may  report 
to  the  tax  commission  upon  the  same  basis,  except  as  provided  in 
section  two  hundred  and  fourteen-a  of  this  chapter.16 

As  the  taxable  income  is  based  chiefly  on  the  federal  re- 
turns it  would  be  impracticable  to  require  reports  for  periods 
other  than  those  covered  in  the  federal  returns. 

Ruling In  reply  to  your  letter  of  June  eighteen  relative 

to  the  filing  of  tax  returns  under  Article  9-a  of  the  tax  law,  permit 
me  to  say : 

The  report  to  the  Federal  Government  which  covers  a  year 
between  June  30  of  one  year  and  July  first  of  the  succeeding  year, 
whether  for  a  fiscal  or  a  calendar  year,  constitutes  the  basis  of  the 
assessment  for  the  year  to  ensue.  To  illustrate :  If  a  corporation 
has  had  a  fiscal  year  ending  April  30,  1919  its  report  to  the  Federal 
Government  for  that  fiscal  year  is  the  last  one  due  to  be  made  to 
the  Federal  Government  prior  to  July  1,  1919,  and  would  be  taken 
as  the  basis  of  assessment  for  the  tax  year  of  the  State  beginning  on 
November  first  succeeding. 

A  corporation  whose  fiscal  year  ending  August  31,  1920  would 
file  a  report  with  this  department  on  the  basis  of  its  fiscal  year  end- 
ing August  31,  1919,  but  as  the  corporation  is  permitted  until  Novem- 
ber 15,  1919,  to  file  that  report,  there  is  no  reason  why  it  could 
not  make  a  complete  report  to  this  department  at  any  time  between 
November  1,  1919  and  July  1,  1920. 

The  tax  to  the  state  for  the  year  beginning  November  1,  1920 
is  not  based  upon  any  fiscal  year  ending  after  the  first  day  of  July, 
1920,  but  upon  the  last  fiscal  year  preceding  that  date. 

I  trust  I  make  myself  clear  when  I  state  that  any  company 
using  a  fiscal  year  after  July  1,  1919  and  prior  to  July  1,  1920  should 
include  its  net  income  and  its  assets  for  the  last  preceding  fiscal 
or  calendar  year  ending  before  July  1,  1920,  and  I  think  you  may 
use  this  last  sentence  as   additional  information  upon  this   subject. 


"See  page  458. 

"Section  214-a  refers  to  corporations  acquiring  assets  or  franchises  of 
other  corporations.     (See  page  474.) 
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(Letter  to  The  Corporation  Trust  Company,  signed  by  Commissioner 
John  J.  Merrill,  and  dated  June  22,  1920.) 

Tabulation  based  on  the  foregoing  ruling. — The 
following  statement  sets  forth  in  tabulated  form  the  status, 
so  far  as  the  present  question  is  involved,  for  the  taxable  year 
beginning  November  1,  1921,  of  a  corporation  with  a  fiscal 
year  ending  on  any  one  of  the  respective  dates  .shown.  Natu- 
rally the  official  form  for  a  particular  tax  year  must  have 
been  issued  and  be  available  before  return  may  be  made. 


Corporation  with 
Fiscal  year  ended  July  31,  1920 
Aug.  31,  1920 
"  Sept.  30,  1920 
"  Oct.  31,  1920 
"  Nov.  30,  1920 
"  Dec.  31,  1920 
Jan.  31,  1921 
"       Feb.  28,  1921 

"  Mar.  31,  1921 
"  Apr.  30,  1921 
"        May  31,  1921 


June  30,  1 92 1 


files  with  state  at  any  time  on  or 
before  July  I,  1921,  for  assessment 
^  for  year  beginning  November  I, 
1921,  on  basis  of  return  to  Fed- 
eral Government  for  year  ended 
as  stated. 

files  with  state  on  or  before 
July  1,  1921,  or  within  30  days 
after  filing  Federal  return  for 
year  ended  as  stated  for  assess- 
ment for  year  beginning  Novem- 
ber 1,  1921. 

-  files  with  state  within  30  days 
after  filing  Federal  return  for  as- 
sessment for  year  as  above  stated. 

Extension  of  time  may  be  granted  for  filing  returns. — 

Law.  Section  217.  The  tax  commission  may  for  good  cause 
shown  extend  the  time  within  which  any  corporation  is  required  to 
report  by  this  article 

If  a  corporation  secures  an  extension  of  time  in  which 
to  file  its  federal  return,  the  time  within  which  the  report 
must  be  made  to  the  state  is  automatically  extended. 

Ruling.  You  are  advised  that  under  §211  of  the  tax  law  it  is 
provided  that  every  corporation  taxable  under  Article  9-a  of  the  tax 
law  shall  annually  on  or  before  July  first,  or  within  thirty  days 
after  the  making  of  its  report  of  entire  net  income  to  the  United 
States  Treasury  Department  for  any  fiscal  or  calendar  year  transmit 
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to  the  tax  commission  a  report  in  the  form  prescribed  by  the  tax 
commission. 

The  foregoing  language  has  been  construed  by  the  state  tax  de- 
partment to  mean  that  when  an  extension  has  been  granted  by  the 
United  States  Treasury  Department,  an  extension  of  thirty  days 
beyond  the  date  of  the  filing  of  the  report  with  the  Federal  govern- 
ment automatically  takes  place.  In  other  words,  if  a  corporation's 
report  is  due  to  be  filed  with  the  Federal  government  on  June  fif- 
teenth, it  has  until  July  fifteenth  in  which  to  file  its  report  with  the 
state  tax  department,  and  if  the  Federal  government  grants  a  spe- 
cial or  further  extension  to  such  corporation,  it  is  automatically  en- 
titled to  that  extension  and  thirty  days  additional  in  which  to  file 

its  report  with  this  department (Letter  to  The  Corporation 

Trust  Company,  signed  by  Commissioner  John  J.  Merrill,  and  dated 
July  1,  1919.) 

Returns  must  be  under  oath. — 

Law.  Section  213.  Every  report  required  by  this  article  shall 
have  annexed  thereto  the  affidavit  of  the  president,  vice-president, 
secretary  or  treasurer  of  the  corporation  to  the  effect  that  the  state- 
ments contained  therein  are  true 

Blank  forms  furnished  by  the  state  Tax  Commission  on 

application. — 

Law.     Section  213 Blank   forms   of  the   report   shall  be 

,  furnished  by  the  tax  commission,  on  application,  but  failure  to  secure 
such  a  blank  shall  not  release  any  corporation  from  the  obligation  of 
making  a  report  herein  required.  The  commission  may  require  a 
further  or  supplemental  report  under  this  article  to  contain  further 
information  and  data  necessary  for  the  computation  of  the  tax  herein 
provided. 

It  is  the  practice  of  the  state  Tax  Commission  to  mail  the 
return  forms  to  corporations.  If  they  are  not  received,  appli- 
cation for  the  forms  should  be  made  to  the  Commission. 

Ruling.  The  franchise  tax  report  of  corporations  under  Article 
9-a  of  the  tax  law,  based  on  the  calendar  year  ending  December  31, 
1920,  is  not  due  until  July  1st,  1921,  and  blanks  for  such  report  will 
not  be  ready  for  distribution  until  about  June  1st,  1921.  At  that  time 
blanks  in  duplicate  will  be  mailed  to  all  corporations  appearing 
upon  department's  active  list.  (Letter  to  The  Corporation  Trust 
Company,  signed  by  Deputy  Commissioner  N.  W.  Canfield,  and  dated 
January  17,  1921.) 


484  FRANCHISE  TAX  ON  CORPORATIONS 

Penalty  for  failure  to  report. — 

Law.  Section  216.  Any  corporation  which  fails  to  make  any 
report  required  by  this  article  shall  be  liable  to  a  penalty  of  not  more 
than  five  thousand  dollars  to  be  paid  to  the  state,  to  be  collected 
in  a  civil  action,  at  the  instance  of  the  tax  commission ;  and  any 
officer  of  any  such  corporation  who  makes  a  fraudulent  return  or  state- 
ment with  intent  to  defeat  or  evade  the  payment  of  the  taxes  pre- 
scribed by  this  article  shall  be  liable  to  a  penalty  of  not  more  than 
one  thousand  dollars,  to  be  collected  in  like  manner.  All  moneys 
recovered  as  penalties,  for  a  failure  to  report  or  for  making  fraud- 
ulent reports  shall  be  paid  to  the  state  comptroller. 

In  order  to  compromise  the  specific  penalty  (as  distin- 
guished from  the  interest  penalty  imposed  by  section  219-c) 
the  delinquent  taxpayer  will  use  form  8  IT.16 


When  Tax  Is  Payable 

The  law  17  provides  that  on  or  before  December  1  the 
Tax  Commission  shall  determine  the  tax  and  notice  of  the 
assessment  shall  be  mailed  to  the  corporation.  Payment  must 
then  be  made  as  follows : 

Law.  Section  219-c.  The  tax  hereby  imposed  shall  be  paid  to 
the  state  comptroller  on  or  before  the  first  day  of  January  of  each 
year,  or  within  thirty  days  after  notice  of  the  tax  has  been  given 
as  provided  in  section  two  hundred  and  nineteen-b  of  this  chapter 
if  such  notice  is  given  subsequent  to  the  first  day  of  December  of 
the  year  for  which  such  tax  is  imposed 

While  the  state  Tax  Commission  determines  the  amount 
of  tax,  payment  is  made  to  the  state  Comptroller.  Legisla- 
tion now  pending  would  place  in  the  hands  of  the  state  Tax 
Commission  the  collection  of  taxes  heretofore  vested  in  the 
Comptroller. 

Payment  of  tax  when  consolidated  return  is  filed.18 — A 
new  subsection  was  added  in  1920  to  section  214  of  the  law, 


"See  Appendix  A. 

"Section  219-a. 

"Section  211   (9),  provides  that  consolidated  returns  may  be  required; 

page  476. 


see  page  476. 
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providing  that  the  Tax  Commission  may  assess  the  tax  against 
"either"  of  the  reporting  corporations  in  the  consolidated  re- 
turn. If  there  are  more  than  two  corporations  in  the  con- 
solidation, presumably  the  tax  may  be  assessed  against  any 
one  of  them. 

Law.     Section  214 

In  case  any  report  is  made  as  provided  by  subdivision  nine  of 
section  two  hundred  and  eleven  of  the  tax  law,  the  tax  commission 
may  assess  the  tax  against  either  of  the  corporations  whose  assets  or 
net  income  are  involved  in  the  report  and  upon  the  basis  of  the  com- 
bined entire  net  income  and  the  combined  segregated  assets  of  the 
corporation  and  upon  such  other  information  as  it  may  possess,  or 
may  adjust  the  tax  in  such  other  manner  as  it  shall  determine  to  be 
equitable 


CHAPTER  XXIV 

ADMINISTRATION 

The  administration  of  the  franchise  tax  law  and  the  col- 
lection of  the  tax  are  vested  in  the  state  Tax  Commission. 
This  body  consists  of  three  commissioners,  one  of  whom  is 
president.1 

Powers  of  Tax  Commission. — The  section  of  the  law 
quoted  below  defines  certain  of  the  powers  given  to  the  Tax 
Commission,  but  it  must  be  read  in  connection  with  various 
other  provisions  throughout  the  law  so  as  to  determine  the 
full  scope  of  the  Tax  Commission's  authority. 

Law.  Section  217.  The  tax  commission  may  for  good  cause 
shown  extend  the  time  within  which  any  corporation  is  required  to 
report  by  this  article.  If  any  report  required  by  this  article  be  not 
made  as  herein  required,  the  tax  commission  is  authorized  to  make  an 
estimate  of  the  net  income  of  such  corporation  and  of  the  amount 
of  tax  due  under  this  article,  from  any  information  in  its  posses- 
sion, and  to  order  and  state  an  account  according  to  such  estimate 
for  the  taxes,  penalties  and  interest  due  the  state  from  such  corpora- 
tion.2 All  the  authority  and  powers  conferred  on  the  tax  commission 
by  the  provisions  of  section  one  hundred  and  ninety-five  of  the  tax 
law  shall  have  full  force  and  effect  in  respect  of  corporations  which 
may  be  liable  hereunder. 

Section  195  of  the  tax  law,  mentioned  above,  so  far  as 
pertinent  to  the  franchise  tax  law,  reads  as  follows : 

Law.     Section  195 The  commission  shall  also  have  power 

to  examine  or  cause  to  be  examined,  in  case  of  a  failure  to  report 
or  in  case  the  report  is  unsatisfactory  to  it,  the  books  and  records  of 
any  such  corporation,  joint-stock  company,  .  .  .  and  may  hear  tes- 
timony and  take  proofs  material  for  its  information,  and  may  appoint 
a  commissioner  by  a  written  appointment  under  its  official  seal  for 
that  purpose.     Every  commissioner  so  appointed  shall  be  authorized 


"Section  170,  article  8,  of  the  tax  laws. 

2In  amending  this  section,  the  provision  granting  the  right  of  hearing 
when  the  tax  was  based  on  an  estimate  was  eliminated. 
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to  make  such  examination  and  take  such  testimony  and  hear  such 
proofs  and  report  the  proofs  and  testimony  so  taken  and  the  result 
of  his  examination  so  made  and  the  facts  found  by  him  to  the  com- 
mission. The  commission  shall,  therefrom,  or  from  any  other  data 
which  shall  be  satisfactory  to  it,  order  and  state  an  account  for  the 
tax  due  the  state,  together  with  the  expenses  of  such  examination 
and  the  taking  of  such  testimony  and  proofs.  Such  expenses  shall 
be  fixed  and  adjusted  by  the  commission. 

Assessment. — 

Audit  and  statement  of  tax. — 

Law.  Section  219-a.  On  or  before  the  first  day  of  December 
in  each  year  the  tax  commission  shall  audit  and  state  the  account  of 
each  corporation  known  to  be  liable  to  a  tax  under  this  article,  for 
its  preceding  fiscal  or  the  preceding  calendar  year,  and  shall  compute 
the  tax  thereon  and  forthwith  notice  the  same  to  the  state  comp- 
troller for  collection.  The  tax  commission  shall  determine  the  portion 
of  such  tax  to  be  distributed  to  the  several  counties  and  the  amounts 
to  be  credited  to  the  several  cities  or  towns  thereof,  when  the  same 
is  collected,  and  shall  indicate  such  determination  in  noticing  such 
tax  to  the  state  comptroller.  If  the  corporation  has  real  property  or 
tangible  personal  property  located  in  a  village,  or  if  it  has  no  real  or 
tangible  personal  property  in  the  state  but  the  office  in  which  its 
principal  financial  concerns  within  the  state  are  transacted  is  located 
in  a  village,  the  tax  commission  shall  indicate  such  facts  to  the  state 
comptroller,  with  the  name  of  the  village  in  which  such  office  or 
property  is  located. 

It  is  to  be  noted  that  the  above  section  of  the  law  requires 
the  Tax  Commission  to  compute  and  assess  the  tax  not  later 
than  December  1.  The  following  section  requires  that  notice 
of  the  assessment  then  be  sent  by  mail  to  the  taxpayer. 

Notice  of  tax. — 

Law.  Section  219-b.  Every  report  required' by  section  two  hun- 
dred and  eleven  of  this  chapter  shall  contain  the  post-office  address 
of  the  corporation  and  lines  or  spaces  upon  which  the  corporation 
shall  enter  its  entire  net  income.  Notice  of  tax  assessment  shall  be 
sent  by  mail  to  the  post-office  address  given  in  the  report,  and  the 
record  that  such  notice  has  been  sent  shall  be  presumptive  evidence 
of  the  giving  of  the  notice  and  such  record  shall  be  preserved  by  the 
tax  commission. 

Since  the  taxpayer  has  until  January  1,  or  until  the  expi- 
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ration  of  30  days  after  notice  of  tax  has  been  given  to  pay 
the  tax,  the  date  of  receipt  by  him  of  the  notice  is  material. 

Tax  is  payable  within  thirty  days  after  notice. — 

Law.  Section  219-c.  The  tax  hereby  imposed  shall  be  paid  to 
the  state  comptroller  on  or  before  the  first  day  of  January  of  each 
year,  or  within  thirty  days  after  notice  of  the  tax  has  been  given  as 
provided  in  section  two  hundred  and  nineteen-b  of  this  chapter  if 
such  notice  is  given  subsequent  to  the  first  day  of  December  of  the 
year  for  which  such  tax  is  imposed 

Penalties  for  failure  to  pay.3 — 

....  If  such  tax  be  not  so  paid,  or  in  the  case  of  additional  taxes, 
if  not  paid  within  thirty  days  after  notice  of  such  additional  tax  has 
been  given  as  provided  in  section  two  hundred  and  nineteen-d  of  this 
chapter  and  such  notice  of  additional  tax  is  given  subsequent  to  the 
first  day  of  December  of  the  year  for  which  such  additional  tax  is 
imposed,  the  corporation  liable  to  such  tax  shall  pay  to  the  state 
comptroller,  in  addition  to  the  amount  of  such  tax,  or  additional  tax, 
ten  per  centum  of  such  amount,  plus  one  per  centum  for  each  month 
the  tax  or  additional  tax  remains  unpaid,  but  the  state  comptroller 
upon  submission  to  him  of  satisfactory  proof  that  the  failure  to  pay 
such  taxes,  or  additional  taxes,  within  the  time  prescribed  in  this 
article,  was  not  willful  or  evasive,  may  modify  the  exaction  to  not  less 
than  one  per  centum  for  each  month  following  the  due  date  of  the  tax. 

The  part  of  this  section  which  provides  for  a  modification 
of  penalty  upon  submission  of  satisfactory  proof  that  failure 
to  pay  was  not  wilful  nor  evasive  is  new  matter  added  by  the 
1920  amendments. 

Tax  is  a  lien  on  the  property. — 

Law.    Section  219-c Each  such  tax  or  additional  tax  shall 

be  a  lien  upon  and  binding  upon  the  real  and  personal  property  of  the 
corporation  liable  to  pay  the  same  from  the  time  when  it  is  payable 
until  the  same  is  paid  in  full. 

Powers  of  the  Tax  Commission  when  a  return  is  not  filed 
or  is  unsatisfactory. — 

Law.     Section  217 If  any  report  required  by  this  article 


"For  form  8IT  see  Appendix  A. 
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be  not  made  as  herein  required,  the  tax  commission  is  authorized  to 
make  an  estimate  of  the  net  income  of  such  cprporation  and  of  the 
amount  of  tax  due  under  this  article,  from  any  information  in  its 
possession,  and  to  order  and  state  an  account  according  to  such  esti- 
mate for  the  taxes,  penalties  and  interest  due  the  state  from  such 
corporation 4 

Tax  Commission  may  have  access  to  federal  returns. — By 

following  the  procedure  outlined  in  section  257  of  the  19 18 
federal  law,  the  state  Tax  Commission  may  have  access  to 
federal  returns. 

Section  257  reads,  in  part,  as  follows: 

Law.  Section  257.  That  returns  upon  which  the  tax  has  been 
determined  by  the  Commissioner  shall  constitute  public  records ;  but 
they  shall  be  open  to  inspection  only  upon  order  of  the  President 
and  under  rules  and  regulations  prescribed  by  the  Secretary  and  ap- 
proved by  the  President :  Provided,  That  the  proper  officers  of  any 
State  imposing  an  income  tax  may,  upon  the  request  of  the  governor 
thereof,  have  access  to  the  returns  of  any  corporation,  or  to  an 
abstract  thereof  showing  the  name  and  income  of  the  corporation, 
at  such  times  and  in  such  manner  as  the  Secretary  may  pre- 
scribe. .  .  . 

It  should  be  noted  that  the  foregoing  section  applies  only 
to  "any  State  imposing  an  income  tax."  Strictly  speaking,  the 
franchise  tax  is  not  an  income  tax,  but  is  a  tax  which  is  based 
on  net  income  for  the  privilege  of  doing  business.  Notwith- 
standing this  fact,  it  is  believed  that  the  state  of  New  York 
may  have  access  to  the  federal  returns,  and  that  the  courts 
would  hesitate  to  restrain  such  an  examination.  In  any  event 
the  President  could  issue  an  order,  under  the  authority  of  this 
section,  permitting  officials  of  the  state  of  New  York  to  make 
such  an  examination. 


'[Former  Procedure]  The  only  effect  of  the  amendment  of  1920  on 
this  section  was  to  omit  the  following  passage,  contained  in  the  law  prior 
thereto : 

"If  the  tax  imposed  upon  any  corporation  under  this  article  is  based 
upon  an  estimate  as  provided  in  this  section,  the  tax  commission  shall 
notify  such  corporation  of  a  time  and  place  at  which  opportunity  will  be 
given  to  the  corporation  to  be  heard  in  respect  thereof.  Such  notice  shall 
be  mailed  to  the  post-office  address  of  the  corporation." 
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When  Changes  and  Corrections  Are  Made  by  the 
United  States  Treasury 

The  following  procedure  is  prescribed  when  the  United 
States  Treasury  makes  any  changes  in  the  returns  filed  there- 
with. 

Changes  must  be  reported  to  Tax  Commission  within  ten 

days. — 

Law.  Section  219-d.  If  the  amount  of  the  net  income  for  any 
year  of  any  corporation  taxable  under  this  article  as  returned  to  the 
United  States  treasury  department  is  changed  or  corrected  by  the 
commissioner  of  internal  revenue  or  other  officer  of  the  United  States 
or  other  competent  authority,  such  corporation,  within  ten  days  after 
receipt  of  notice  of  such  change  or  correction,  shall  make  return 
under  oath  or  affirmation  to  the  tax  commission  of  such  changed  or 
corrected  net  income,  and  shall  concede  the  accuracy  of  such  deter- 
mination or  state  wherein  it  is  erroneous 

It  should  be  noted  that  any  changes  made  by  the  Treasury 
must  be  reported  within  ten  days.  In  filing  such  a  report,  the 
corporation  should  be  careful  not  to  concede  the  accuracy  of 
such  change,  if  it  intends  to  contest  the  findings  of  the 
Treasury. 

Power  of  Tax  Commission  to  reaudit  and  restate  taxes. — 
Upon  receipt  of  reports  relative  to  federal  returns  the  tax 
commission  proceeds  to  reaudit  and  restate  the  tax. 

Law.     Section  219-d The  tax  commission  shall  ascertain 

from  such  return  and  any  other  information  in  the  possession  of  the 
commission,  the  entire  net  income  of  such  corporation  for  the  fiscal 
or  calendar  year  for  which  such  change  or  correction  has  been  made 
by  such  commissioner  of  internal  revenue  or  other  officer  or  authority. 
All  the  authority  conferred  on  the  tax  commission  by  the  provisions 
of  section  one  hundred  and  ninety-five  of  this  chapter  is  hereby 
granted  to  it  in  respect  to  the  ascertainment  of  such  entire  net  income. 
The  tax  commission  shall  thereupon  reaudit  and  restate  the  account 
of  such  corporation  for  taxes  based  upon  the  entire  net  income  for 
such  fiscal  or  calendar  year,  such  reaudit  to  be  according  to  the  entire 
net  income  so  ascertained  by  the  tax  commission 

Credit  is  allowed  if  excessive  tax  has  been  paid. — 

If   from  such   reassessment   it   appears   that  such   corporation   shall 
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have  paid  under  this  article  an  excess  of  tax  for  the  year  for  which 
such  reassessment  is  made,  the  tax  commission  shall  return  a  state- 
ment of  the  amount  of  such  excess  to  the  comptroller,  who  shall  credit 
such  corporation  with  such  amount.  Such  credit  may  be  assigned  by 
the  corporation  in  whose  favor  it  is  allowed  to  a  corporation  liable  to 
pay  taxes  under  this  article,  and  the  assignee  of  the  whole  or  any 
part  of  such  credit  on  filing  with  the  commission  such  assignment 
shall  thereupon  be  entitled  to  credit  upon  the  books  of  the  comptroller 
for  the  amount  thereof  on  the  current  account  for  taxes  of  such 
assignee  in  the  same  way  and  with  the  same  effect  as  though  the 
credit  had  originally  been  allowed  in  favor  of  such  assignee. 

Additional    tax    must    be    paid    within    thirty    days    after 
notice. — 

If  from  such  reassessment  it  appears  that  an  additional  tax  is  due 
from  such  corporation  for  such  year,  such  corporation  shall,  within 
thirty  days  after  notice  has  been  given  as  provided  in  section  two 
hundred  and  nineteen-b  of  this  chapter  by  the  tax  commission,  pay 
such  additional  tax.5 

Decisions  of  Tax  Commission  may  be  reviewed. — 

....  The  proceedings  and  determination  of  the  tax  commission  in  the 
making  of  such  reassessment  may  be  revised  and  readjusted  and  re- 
viewed in  the  manner  provided  by  sections  two  hundred  and  eighteen 
and  two  hundred  and  nineteen  of  this  chapter,  as  in  the  case  of  an 
original  assessment  of  the  tax 


Remedies  Available  to  Taxpayer 

If  a  corporation  is  dissatisfied  with  any  assessment  made 
by  the  Tax  Commission,  it  should  file  an  application  for  re- 
vision.   This  action  is  prerequisite  to  any  court  proceedings. 

It  would  appear  from  a  strict  interpretation  of  the  law 
that  if  upon  appeal  all  or  part  of  the  assessment  is  sustained 
the  10  per  cent  penalty  and  interest  at  the  rate  of  1  per  cent 
a  month  must  be  paid  thereon.  If  this  is  a  correct  interpreta- 
tion of  the  law  taxpayers  should  pay  the  tax  in  all  doubtful 
cases  within  thirty  days  of  assessment  and  endeavor  to  secure 
a.  refund  of  any  illegal  or  improper  assessment. 


5See  page  487. 
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Application  for  revision  may  be  filed  within  one  year. — 

Law.  Section  218.  If  an  application  for  revision  be  filed  with 
the  commission  by  a  corporation  against  which  an  account  is  audited 
and  stated  within  one  year  from  the  time  any  such  account  shall  have 
been  audited  and  stated,  the  commission  shall  grant  a  hearing  thereon 
and  if  it  shall  be  made  to  appear  upon  any  such  hearing  by  evidence 
submitted  to  it  or  otherwise,  that  any  such  account  included  taxes 
or  other  charges  which  could  not  have  been  lawfully  demanded,  or 
that  payment  has  been  illegally  made  or  exacted  of  any  such  account, 
the  commission  shall  resettle  the  same  according  to  law  and  the  facts, 
and  adjust  the  account  for  taxes  accordingly,  and  may,  in  its  discre- 
tion, modify  the  penalty  imposed  for  failure  to  report  as  provided  in 
this  article,  and  shall  send  notice  of  its  determination  thereon  to  the 
corporation  and  state  comptroller  forthwith. 

This  and  the  following  section  of  the  law  are  similar  to 
the  provision  in  the  personal  income  tax  law,  and,  as  in  that 
case,  fail  to  provide  a  time  limit  within  which  the  Tax  Com- 
mission must  make  its  determination.6 

Tax  Commission's  determination  may  be  reviewed  by 
writ  of  certiorari. — The  procedure  that  should  be  followed  to 
review  the  determination  of  the  Tax  Commission  is  set  forth 
in  the  following  section  of  the  law. 

Law.  Section  219.  The  determination  of  the  commission  upon 
any  application  made  to  it  by  any  corporation  for  revision  and  reset- 
tlement of  any  account,  as  prescribed  by  this  article,  may  be  reviewed 
in  the  manner  prescribed  by  and  subject  to  the  provisions  of  section 
one  hundred  and  ninety-nine  of  this  chapter. 

No  certiorari  to  review  any  audit  and  statement  of  an  account  or 
any  determination  by  the  commission  under  this  article  shall  be 
granted  unless  notice  of  application  therefor  is  made  within  thirty 
days  after  the  service  of  the  notice  of  such  determination.  Eight 
days'  notice  shall  be  given  to  the  commission  of  the  application  for 
such  writ.  The  full  amount  of  the  taxes,  percentage,  interest  and 
other  charges  audited  and  stated  in  such  account  must  be  deposited 
with  the  state  comptroller  before  making  the  application  and  an  un- 
dertaking filed  with  the  commission,  in  such  amount  and  with  such 
sureties  as  a  justice  of  the  supreme  court  shall  approve,  to  the  effect 
that  if  such  writ  is  dismissed  or  the  determination  of  the  commission 
affirmed,  the  applicant  for  the  writ  will  pay  all  costs  and  charges 


"See  page  108. 
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which  may  accrue  against  it  in  the  prosecution  of  the  writ,  including 
costs  of  all  appeals. 

Section  199  of  the  tax  law  referred  to  above  reads  as 
follows : 

The  determination  of  the  commission  upon  any  application  made 
to  it  by  any  person,  partnership,  company,  association  or  corporation 
for  a  revision  and  resettlement  of  any  account,  as  prescribed  in  this 
article,  may  be  reviewed  both  upon  the  law  and  the  facts  upon  cer- 
tiorari by  the  supreme  court  at  the  instance  of  any  person,  partner- 
ship, company,  association,  or  corporation  affected  thereby,  and  in  the 
name  and  on  behalf  of  the  people  of  the  state.  For  the  purpose 
of  such  review  the  commission  shall  return,  on  such  certiorari,  the 
accounts  and  all  the  evidence  before  it  on  such  application,  and  all 
the  papers  and  proofs  upon  the  original  statement  of  such  account 
and  all  proceedings  thereon.  If  the  original  or  resettled  accounts 
shall  be  found  erroneous  or  illegal,  either  in  point  of  law  or  of  fact, 
by  the  supreme  court,  upon  any  such  review,  the  accounts  reviewed 
shall  then  be  corrected  and  restated,  and  from  any  determination  of 
the  supreme  court  upon  any  such  review  an  appeal  to  the  court  of 
appeals  may  be  taken  by  either  party. 

Method  of  Collection  of  Tax  by  the  State 

Unpaid  taxes  may  be  collected  by  levy. — 

Law.  Section  219-e.  If  the  tax  imposed  by  this  article  be  not 
paid  within  thirty  days  after  the  same  becomes  due,  unless  an  appeal 
or  other  proceeding  shall  have  been  taken  to  review  the  same,  the 
comptroller  may  issue  a  warrant  under  his  hand  and  official  seal 
directed  to  the  sheriff  of  any  county  of  the  state  commanding  him 
to  levy  upon  and  sell  the  real  and  personal  property  of  the  corpora- 
tion owning  the  same,  found  within  his  county,  for  the  payment  of 
the  amount  thereof,  with  the  added  penalties,  interest  and  the  cost 
of  executing  the  warrant,  and  to  return  such  warrant  to  the  comp- 
troller and  pay  to  him  the  money  collected  by  virtue  thereof  by  a 
time  to  be  therein  specified,  not  less  than  sixty  days  from  the  date  of 
the  warrant.  Such  warrant  shall  be  a  lien  upon  and  shall  bind  the 
real  and  personal  property  of  the  corporation  against  whom  it  is 
issued  from  the  time  an  actual  levy  shall  be  made  by  virtue  thereof. 
The  sheriff  to  whom  any  such  warrant  shall  be  directed  shall  proceed 
upon  the  same  in  all  respects,  with  like  effect,  and  in  the  same  manner 
as  prescribed  by  law  in  respect  to  executions  issued  against  property 
upon  judgments  of  a  court  of  record,  and  shall  be  entitled  to  the 
same  fees  for  his  services  in  executing  the  warrant,  to  be  collected 
in  the  same  manner. 
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Action  may  be  brought  to  recover  taxes  and  to  forfeit  char- 
ter.— 

Law.  Section  219-f.  Action  may  be  brought  at  any  time  by  the 
attorney-general  at  the  instance  of  the  comptroller,  in  the  name  of  the 
state,  to  recover  the  amount  of  any  taxes,  penalties  and  interest  due 
under  this  article.  If  such  taxes  be  not  paid  within  one  year  after 
the  same  be  due,  and  the  comptroller  is  satisfied  that  the  failure  to 
pay  the  same  is  intentional  he  shall  so  report  to  the  attorney-general, 
who  shall  immediately  bring  an  action  in  the  name  of  the  people  of 
the  state,  for  the  forfeiture  of  the  charter  or  franchise  of  any  cor- 
poration failing  to  make  such  payment,  and  if  it  be  found  that  such 
failure  was  intentional,  judgment  shall  be  rendered  in  each  action 
for  the  forfeiture  of  such  charter  and  for  its  dissolution  if  a  domestic 
corporation  and  if  a  foreign  corporation  for  the  annulment  of  its 
franchise  to  do  business  in  this  state. 

Statute   of   limitations   does   not   apply   to    collection   of 

taxes. — 

Law.  Section  219-k.  The  provisions  of  the  code  of  civil  pro- 
cedure relative  to  the  limitation  of  time  of  enforcing  a  civil  remedy 
shall  not  apply  to  any  proceeding  or  action  taken  to  levy,  appraise, 
assess,  determine  or  enforce  the  collection  of  any  tax  or  penalty 
prescribed  by  this  article. 

Refunds  and  Credits 

Excessive  taxes  paid  should  be  refunded. — Prior  to  the 
1920  amendment,  section  219-j  of  the  law  contained  the  fol- 
lowing provision : 

Upon  receipt  of  notice  from  the  tax  commission  of  any  credit 
under  this  article  the  comptroller  may  refund  to  the  corporation,  out 
of  the  current  revenues  in  his  hands  received  under  this  article,  the 
amount  of  such  excess  paid  by  the  corporation,  without  interest,  and 
shall  charge  the  amount  or  amounts  of  such  excess  against  the  state 
treasury  and  the  taxing  district  or  districts  in  the  proportions  that 
such  excess  was  originally  credited  or  paid.  In  case  the  amount  of 
current  revenues  credited  to  any  taxing  district  under  this  article 
is  not  equal  to  the  charge  against  any  such  taxing  district  on  account 
of  such  refund,  further  revenues  credited  to  such  taxing  district  shall 
first  be  applied  by  the  comptroller  to  the  liquidation  of  such  charge. 

However,  in  the  amendment  this  part  of  the  section  was 
deleted,    as   was   the   balance   of   the   section   with   the   ex- 
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ception  of  the  following  which  now  constitutes  the  whole  sec- 
tion: 

Law.  Section  219-j.  After  this  article  takes  effect,  corpora- 
tions taxable  thereunder  shall  not  be  assessed  on  any  personal 
property,  or  on  capital  stock  as  provided  for  in  section  twelve  of  this 
chapter. 

The  language  of  this  section  prior  to  the  amendment,  as 
quoted  above,  was  not  mandatory,  but  it  is  inconceivable  that 
the  Comptroller  will  not  refund  any  taxes  illegally  or  erro- 
neously collected. 

In  view  of  the  decision  by  the  court  of  appeals  in  the  case 
of  Alpha  Portland  Cement  Company  v.  Knapp  et  al.7  it  is 
probable  that  many  corporations  have  paid  to  the  state  taxes 
which  were  assessed  by  the  state  Tax  Commission  without 
any  warrant  of  law.  The  Tax  Commission  should  certainly 
return  such  money  to  the  taxpayers  without  placing  unneces- 
sary burdens  upon  them  in  the  way  of  procedure,  despite  the 
mandatory  provisions  of  section  2i8.s  Such  provisions  were 
not  intended  to  preclude  the  Tax  Commission  from  giving 
proper  relief  in  a  case  of  this  kind. 

Deposit  of  revenues  collected. — 

Law.  Section  219-g.  The  state  comptroller  shall  deposit  all 
taxes,  interest  and  penalties  collected  under  this  article  in  responsible 
banks,  banking  houses  or  trust  companies  in  the  state  which  shall 
pay  the  highest  rate  of  interest  to  the  state  for  such  deposit,  to  the 
credit  of  the  state  comptroller  on  account  of  the  franchise  tax.  And 
every  such  bank,  banking  house  or  trust  company  shall  execute 
and  file  in  his  office  an  undertaking  to  the  state,  in  the  sum,  and 
with  such  sureties,  as  are  required  and  approved  by  the  comptroller, 
for  the  safe  keeping  and  prompt  payment  on  legal  demand  therefor 
of  all  such  moneys  held  by  or  on  deposit  in  such  bank,  banking  house 
or  trust  company,  with  interest  thereon  on  daily  balances  at  such 
rate  as  the  comptroller  may  fix.  Every  such  undertaking  shall  have 
indorsed  thereon,  or  annexed  thereto,  the  approval  of  the  attorney- 
general  as  to  its  form.  The  state  comptroller  shall  on  the  first  day 
of  each  month  make  a  verified  return  to  the  state  treasurer  of  all 


'See  Appendix  B  for  decision. 
sSee  page  492. 
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revenues  received  by  him  under  this  article  during  the  preceding 
month,  stating  by  whom  and  when  paid,  and  shall  credit  himself 
with  all  payments  made  to  county  treasurers  since  his  last  previous 
return  pursuant  to  section  two  hundred  and  nineteen-h  of  this 
chapter. 

Disposition  of  revenues  collected. — 

Law.  Section  219-h.  The  state  comptroller  shall  on  or  before 
the  twenty-fifth  day  of  each  month  pay  into  the  state  treasury  to 
the  credit  of  the  general  fund  all  interest  and  penalties  and  two- 
thirds  of  all  taxes  received  by  him  under  this  article  during  the 
preceding  calendar  month,  as  appears  from  the  return  made  by  him 
to  the  state  treasurer.  The  balance  of  all  taxes  collected  and  re- 
ceived by  him  under  this  article  from  any  corporation,  as  appears  from 
the  return  made  by  him  to  the  state  treasurer,  shall,  on  or  before 
the  twenty-fifth  day  of  April,  July,  October  and  January,  for  the 
quarter  ending  with  the  last  day  of  the  preceding  month,  be  dis- 
tributed and  paid  by  him  to  the  treasurers  of  the  several  counties 
of  the  state  and  disposed  of  by  such  treasurers,  in  accordance  with 
the  following  rules : 

1.  If  the  corporation  has  no  tangible  personal  property  within 
the  state,  such  payment  shall  be  made  to  the  county  treasurer  of  the 
county  in  which  is  located  the  office  at  which  its  principal  financial 
concerns  within  the  state  are  transacted ; 

2.  If  the  corporation  has  tangible  personal  property,  as  shown 
by  its  report  pursuant  to  section  two  hundred  and  eleven,  in  but  one 
city  or  town  of  the  state,  such  payment  shall  be  made  to  the  county 
treasurer  of  the  county  in  which  such  city  or  town  is  located; 

3.  If  the  corporation  has  tangible  personal  property  in  more 
than  one  city  or  town  of  the  state,  as  shown  by  its  report  pursuant 
to  section  two  hundred  and  eleven,  such  payment  shall  be  made  to 
the  county  treasurers  of  the  counties  in  which  such  cities  or  towns 
are  located  in  the  proportion  that  the  average  monthly  value  of  the 
tangible  personal  property  of  such  corporation  in  the  cities  and 
towns  of  such  county  bears  to  the  average  monthly  value  of  all  its 
tangible  personal  property  within  the  state; 

4.  In  making  such  payment  to  a  county  treasurer,  the  state 
comptroller  shall  indicate  the  portion  thereof  to  be  credited  to  any 
city  or  town  within  the  county  on  account  of  the  location  therein  of 
its  principal  financial  office  or  property  as  determined  by  the  pre- 
ceding subdivisions,  and  if  such  principal  financial  office  or  property 
is  located  in  a  village  shall  indicate  the  village  in  which  it  is  located; 
if  such  principal  financial  office  or  property  is  located  in  a  city  or  in 
a  town  outside  of  a  village,  the  whole  of  such  portion  shall  be  paid 
to  such  city  or  town  as  hereinafter  provided;  if  such  principal  finan- 
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cial  office  or  property  is  located  in  a  village,  there  shall  be  paid  to 
such  village  as  hereinafter  provided  such  a  part  of  the  entire  amount 
credited  to  the  town  as  the  entire  amount  of  taxes  raised  by  said 
village,  or  portion  thereof  in  said  town,  during  the  preceding  calen- 
dar year  for  village  and  town  purposes  bears  to  the  aggregate  amount 
so  raised  by  the  town  and  village  during  the  preceding  calendar  year 
for  town  and  village  purposes. 

5.  As  to  any  county  wholly  included  within  a  city  such  pay- 
ment shall  be  made  to  the  chamberlain  or  other  chief  fiscal  officer  of 
such  city. and  be  paid  into  the  general  fund  for  city  purposes; 

6.  As  to  any  county  not  wholly  included  within  a  city  the 
county  treasurer  shall  within  ten  days  after  the  receipt  thereof  pay 
to  the  chief  fiscal  officer  of  a  city  or  to  the  chief  fiscal  officer  of  a  vil- 
lage or  to  the  supervisor  of  a  town  the  portion  of  money  received 
by  him  from  the  state  comptroller  to  which  such  city,  village  or  town 
is  entitled,  which  shall  be  credited  by  such  officer  to  general  city, 
village  or  town  purposes. 

Secrecy  required  of  officers — penalty  for  violation. — 

Law.  Section  219-i.  1.  Except  in  accordance  with  proper  judicial 
order  or  as  otherwise  provided  by  law,  it  shall  be  unlawful  for  any 
tax  commissioner,  agent,  clerk,  or  other  officer  or  employee  to  divulge 
or  make  known  in  any  manner  the  amount  of  income  or  any  par- 
ticulars set  forth  or  disclosed  in  any  report  under  this  article.  Nothing 
herein  shall  be  construed  to  prohibit  the  publication  of  statistics  so 
classified  as  to  prevent  the  identification  of  particular  reports  and  the 
items  thereof,  or  the  publication  of  delinquent  lists  showing  the 
names  of  taxpayers  who  have  failed  to  pay  their  taxes  at  the  time 
and  in  the  manner  provided  by  section  two  hundred  and  nineteen-c 
together  with  any  relevant  information  which  in  the  opinion  of  the 
comptroller  may  assist  in  the  collection  of  such  delinquent  taxes ; 
or  the  inspection  by  the  attorney-general  or  other  legal  representa- 
tives of  the  state  of  the  report  of  any  corporation  which  shall  bring 
action  to  set  aside  or  review  the  tax  based  thereon,  or  against  whom 
an  action  or  proceeding  has  been  instituted  in  accordance  with  the 
provisions  of  sections  two  hundred  and  sixteen  or  two  hundred  and 
nineteen-f  of  this  article. 

Reports  shall  be  preserved  for  three  years,  and  thereafter  until 
the  state  tax  commission  orders  them  to  be  destroyed. 

2.  Any  offense  against  the  foregoing  provision  shall  be  punished 
by  a  fine  not  exceeding  one  thousand  dollars  or  by  imprisonment 
not  exceeding  one  year,  or  both,  at  the  discretion  of  the  court  and  if 
the  offender  be  an  officer  or  employee  of  the  state  he  shall  be  dis- 
missed from  office  and  be  incapable  of  holding  any  public  office  in 
this  state  for  a  period  of  five  years  thereafter. 
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APPENDIX  A 

FORMS  AND  ILLUSTRATIONS 

In  the  preparation  of  the  illustrations  which  follow  the 
author  has  had  in  mind  the  taxpayer  who  has  already  made 
up  his  federal  return  and  is  about  to  prepare  his  state  return. 
Having  already  entered  the  various  items  of  income  and  de- 
ductions in  the  federal  return,  the  problem  arises  as  to  the 
treatment  of  the  same  items  in  the  state  return. 

Comparative  income  statements. — In  order  to  show  clearly 
the  relationship  between  the  items  in  the  federal  return  and 
those  in  the  state  return,  the  following  statements  are  given, 
showing  in  the  case  of  both  a  resident  individual  and  a  non- 
resident individual : 

1.  Details  of  income  and  deductions. 

2.  Whether  the  item  is  taxable  or  non- taxable,  deductible 

or  not  deductible  for  federal  purpose. 

3.  The  schedule  under  which  the  item  should  be  entered 

on  the  federal  return. 

4.  Whether  the  item  is  taxable  or  non-taxable,  deductible 

or  not  deductible  on  the  state  return. 

5.  The  line  where  the  item  should  be  entered  on  the  state 

return. 

6.  The  page  in  this  volume  where  treatment  of  the  par- 

ticular item  is  discussed. 

As  many  points  of  difference  between  state  and  federal 
procedure  have  been  introduced  as  could  be  conveniently 
stated,  and  a  reconciliation  is  given  of  the  resulting  difference 
between  the  amount  of  net  income  reported  to  the  federal 
government  and  that  reported  to  the  state. 

In  cases  where  the  spaces  on  the  return  forms  are  not 
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sufficient  to   give   the  necessary  details,   the   information  is 
stated  in  supporting  schedules. 

Specimen  returns. — The  following  specimen  returns  are  re- 
produced herewith : 

Pages 

i.  Individual,  resident  (long  form  201) S10^^ 

2.  Individual,  non-resident   (form  203) 519-522 

3.  Fiduciary  carrying  on  business  within  and   without  the   state 

and  having  resident  and  non-resident  beneficiaries  (form 205)     526-529 

4.  Apportionment  of  income  of  estate  or  trust  (form  20SA) 530-531 

5.  Partnership  carrying  on  business  within  and  without  the  state 

and  having  resident  and  non-resident  members  (form  204)  . .     535-538 

6.  Apportionment  of  partnership  income   (form  204A) 539-54° 

Accompanying  the  returns  are  explanatory  statements  of 
the  data  entered  in  the  returns,  so  that  the  taxpayer,  by  using 
these  statements  as  a  guide,  will  be  able  to  determine  how  to 
treat  the  various  items  properly. 

The  following  blank  income  tax  returns  are  reproduced 
for  reference: 

Form  Pages 

101  (revised)  Certificate  of  taxpayer  claiming  residence  in 

the  state  of  New  York 541 

102  (revised  1920)         Certificate  of  non-residence  and  claim  for  per- 

sonal exemption.     Report  of  tax   withheld 

at  source 542 

102-A   (revised  1920)   Instructions  for  the  use  of  form  102   (revised 

1920)    543 

103  Return  of  tax  withheld  at  source 544, 545 

105  Return  of  information  at  source 546 

1 05 -A  Instructions  for  use  of  form  105 547 

106  Annual  summary  and  letter  of  transmittal...       548 

no  Claim   for  refund 549 

200                                  Short   form  of  tax  return  for  resident  indi- 
viduals   550-553 

328  Schedule  of  sales  of  securities 554 

The  following  blank  franchise  tax  returns  are  reproduced 
for  reference : 

Form  Pages 

3  IT     Franchise  tax  report 555-558 

8  IT     Compromise  of  penalty 559 

15  Affidavit   of    foreign    corporation    which    has   ceased    to    do 

business  within  the  state 560 

30  CT   Affidavit  of  domestic  corporation  which  has  ceased  to   do 

business  within  the  state 561 
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JOHN  J.  JONES 

Schedule  of  income  non-taxable  by  state,  received  during 
calendar  year  i920 

Interest  on  $20,000  Victory  454  notes $     950.00 

Interest  on  Federal  Farm  Loan  bonds  (from  estate  of  Vin- 
cent Brown) 400.00 

Interest  on  bonds  on  which  investment  tax  was  paid 102.00 

Interest  on  New  York  State  bonds  (from  estate  of  Vincent 

Brown  and  partnership  of  Smith,  Brown  and  Jones) 218.00 

Interest  on  note  accrued  prior  to  January  1,  1919 40.00 

Interest  on  Fourth  4J4  Liberty  bonds 3,060.00 

Dividends  declared  payable  to  stockholder  of  record  prior 

to  January  I,  1919 14.00 

Undistributed  profits  of  personal  service  corporation 1,200.00 

Difference  between  net  income  received  from  rents  shown 
in  federal  return  where  cost  is  used  for  depreciation  pur- 
poses, and  in  the  state  return  where  January  1,  1919,  values 
are  used.     (This  is  merely  an  adjustment  to  reconcile  with 

figure  shown  under  amount  column  of  illustration) 210.00 

Difference  between  federal  and  state  profit  on  stock   (see 

note  under  9) 160.00 

Difference  between  federal  and  state  profit  on  sale  of  land 

(see  note  under  9) 5,000.00 

Pension   from   United   States   Government 300.00 


Total  non-taxable  income  $11,654.00 
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JOHN  J.  JONES 

Reconciliation  of  differences  between  Federal  and  New  York 
State  tax  returns  for  1920 

Net  income  reported  to  federal  government $168,652.31 

Add: 

Interest  on  City  of  Toledo  Bonds $     80.00 

Difference  between  amount  of  distributive  share 
from  partnership  of  Smith,  Brown  and  Jones, 
taxable  under  federal  and  the  amount  tax- 
able  under    state 912.20 

Difference  between  amount  of  distributive  share 
of  income  of  estate  of  Vincent  Brown,  tax- 
able under  federal  and  the  amount  taxable 
under  state  209.00 

Amount  of  appreciation  of  stock  disposed  of  as 
a  gift   80.00 

New  York  State  tax,  allowable  deduction  for 
federal,  unallowable  for  state 4,560.00 

Difference  between  original  value  and  January 
1,  1919,  value  of  account  written  off 370.00  6,211.20 

Deduct:  $174,863.51 

Interest  on  Victory  454  bonds,  taxable  federal 
and  taxable  state  $   950.00 

Interest   on   which  investment  tax  has   been 

paid,  taxable  federal,  not  taxable  state 102.00 

Interest  accrued  prior  to  January  I,  1919,  tax- 
able federal,  not  taxable  state   40.00 

Liberty  bond  interest  taxable  under  federal, 
not  taxable  under  state  212.50 

Dividends  declared  payable  prior  to  January  I, 
1919,  taxable  under  federal,  but  not  under 
state  14.00 

Income  from  undistributed  profits  of  personal 
service  corporation,  taxable  under  federal, 
but  not  under  state  1,200.00 

Difference  between  loss  from  garage  business 
as  reported  to  federal  and  as  reported  to 
state  due  to  January  1,  1919,  values  used 
for  depreciation  in  latter  350.00 

Difference  in  income  from  rents  as  reported 
to  federal  and  as  reported  to  state,  Janu- 
ary 1,  1919,  values  being  used  for  the  latter 
for  depreciation,  etc 210.00 

Difference  in  profit  from  sale  of  stock  as 
reported  to  federal  and  state,  January  1, 
1919,  values  being  used  for  the  latter 160.00 

Difference  in  profit  from  the  sale  of  land  as 
reported  to  federal  and  to  state,  January  1, 
1919,  value  being  used  for  the  latter 5,000.00 

Pension  received  from  United  States  Govern- 
ment, taxable  federal,  not  taxable  state ....      300.00 

Interest  on  indebtedness  to  carry  New  York 
State  bonds,  unallowable  under  federal,  al- 
low under  state  60.00  5,730.00 

Income  reported  to  New  York  State $166,265.01 
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Long  Form  No.  201— Page  I  of  Return 

NEW  YORK   STATE 
INCOME  TAX 

Return   for   the    Calendar  Year  1920  or 

Fiscal  Period 
Begun... 


TAX  RETURN  FOR 
RESIDENT  INDIVIDUALS 


[1920] 


..X..X.X..X..X..X 

ndEndod X..3C .XX ;   X  x   X 


..1920 


To  be  used  by  resident  individuals  engaged  in  busi- 
ness or  professions  (except  as  partners)  and  those  whose 
entire  Income  is  NOT  derived  solely  from  salaries,  interest 
and  dividends,  or  from  partnerships,  estates  and  trusts. 

Individuals  whose  only  sources  of  income  are  salaries, 
wages,  etc,  interest  aind  dividends,  or  from  partnerships, 
estates  and  trusts,  should  use  Short  Form  No.  200. 

Nonresidents  should  use  Form  No,  203. 


THIS  RETURN  MAY  BE  FILED  AT  ANY  DISTRICT  OFFICE  OF  THE  NEW  YORK  STATE  INCOME  TAX  BUREAU 

IF  THIS  RETURN  IS 

Do  not  write  in  thes*  apace s 

Do  not  writ"  ii  this  spies 

Amount  Paid 

PRINT  NAME  AND  RESIDENCE  ADDRESS  PLAINLY  BELOW 

johrj  J,   Jones                 -     -    - -  .-... 

OR  BEFORE 
APRIL  15,  1921. 

Cashier'*  lUtmp 

No. 

{First  name  in  Jull— middle  initiaU — latt  name  in  /ulfl 

100  First   Plaoe 

If  for  a  period  other  than 

or  before  the  13th  day  of 

(*0.) 

{Street  or  avenue  or  neal  route) 

flushing.  L.    I. 

mg   the    close    of    such 
period. 

{City,   Village,    Fact  vfftrt  ,jnd  Stale) 

1.    Did  you  file  a__ 

return  for  1 9197. X. SSL 


If  so,  what  address  did  yon 
give  ou  that  return?.- 


3.    Did  you,  during  1920,  pay  to  any  individual,  rent,  salaries,  wages,  v 

etc.,  or  other  fixed  or  determinable  income  of  S10Q0,  or  over? JL.ejg... 


..5flfflLe.._ft.s_jafeftT.e_.. 


/  If  so,  secure  Forms  Nos.  105  and  106  from  any 
..  \  district  office  and  file  a  return  of  information. 


Personal  Exemptions — Report  your  status  during  the  period  covered  by  this  return 


Were  yon    at   any  time  during  this   period 

married  and  living  with  wilo   (or   husband}  ?..Jt.S.fi._ 

How  many  dependent  persons   under 

18  years  of  ago  (or  mentally  or  Dhysi- 

eally   defective)    wHwd    their   chief        /\—j, 

support    from    yon    during   the  year? vj?.j. 


5. 


If  not,  were  you  the  "head  of  a  family" 
as  denned  in  Instruction  D? — A.. 


X    X    XX 


What  is  the  relatiooahip  bo  you  of 
the  dependent  persona  for  whose  sup- 
port you  claim  exemption  under 
Questions  5  and  6? 


...AaugJit.  ex.... 


Did  (or  will)  your  wife  (or  husband)  c 
dependent  minor  children  make  a  a 

'"  10,  g)VB  nsnip  and  a  ' 


*  any  of  your 
>ar»te  rci ura7._. 
cosoihereoa) 


.usu 


9.     If  not,  is  the  taxable  income  of  your  wife  (or  husband)  and  dependent  minor  children  inclnded  in  this  return? — I.ftfl.. . 


10.    Enter  here^II  bon-tajcabis  income  received  by  (or  accrued  to)  you  or  your  wife  (or  husband)or  any  of  yourdependents,  during  the  taxable  year  1920. 
Exclude  income  cf  those  filing  separate  returns.    See  Instruction  E  for  non-taxable  inecmie. 


J^!lJl*i^p^4-.^4-?.4:!*A' 


11.    Did  you  (or  will  you)  file  an  income  tax  return  for  the  period  covered 

by  this  return  with  a  U.  S.  Collector  of  Tntprn^l  Jl£venue?_._JjL5JB_._. 
18.    If  the  total  net  income  reported  on  the  U.  S.  return  dinere  'from  the  amount  of  I  turn  33  of  this  return,  give  principal  items  of  differcnce,"or,  if  you 

prefer,  attach  a  statement  reconciling  all  differences. 


12.    If  so,  what  amount  of  Total  Not  Income.  /«     /^.    ■>■. 
did  you  (or  will  yon)  report? t~-LP.£  J  °V-<s  tJ-L 


See  attached  Schedule. 


CALCULATION  OF  TAX 


14.  Ret  income  as  ehown  by  Item  33  (Pago  2  of  Return)  ^?J~T  *?_ 

15.  Less  personal  exemptions 


16.    Balance  Subject  to  Tai  (Item  14  minus  Item  15)  .4|fe40o5. 


2200 


3.1 


Amount  oF  Income 

Taxable  at  ecch 

Bate 


slDOQO   I 
_4A0Q0 


1140.65-  01 


ii.40i.5- 


.01 


17.     lToOnnrsteiHOOOof  ltanlf... 

IB.    2%onne»S4B,000ofIt«ml6.. 

IB.    3%  on  unmim  over  $50,000  of 

Item  16..  - 


,100 


800. 


s-4.321 


00 


..QC 

9.5 


Si 


THE  TAX  MUST  BE  PAID  IN  FULL  ON  RILING  RETURN 
Make  -checks  payable  to  COMPTROLLER  OF  THE  STATE  OF  NEW  YORK 

AFFIDAVIT  State  -of  New  York  —  Count*  of . 1  **? 

I  swear  (or  affirm)  that  to  flio  best  oF  my  knowledge  and  beBef,  the  Statements  contained  in  this  return  including  the  accombaaying  schedules  and 
statements  (if  any)  are  true,  and  that  thfe return  is  a  true  andcompteto  statement,  i*  acooidanco  wtth^hojawmnijegrfa tions.of  "'j^™^*™.*^ 
profits  received  by  or  accrued  to  me  (or  the  person  for  whom  this  return  is  made)  during  the  taxable  year  1""" 
herein  are  allowable  under  the  law  and  regulations. 

Sworn  to  and  subscribed  before  me  tliis. .day  of 1 1921. 

(SlKOBlurc  of  i.(ii--(  i  i.rimitiiB^ringOstll)  (Tillo) 


I,  and  that  ill  deductions  entered  or  claimed 


{Signature  of  individual  or  ft«cnt) 


(Addren«t  scant) 


[1920] 
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Form  103.    Page  1  of  Return  [  1  i/<£UJ 

NEW  YORK  STATE  INCOME  TAX-NONRESIDENT  RETURN 

For  the  Calendar  Year  1920 
or  Fiscal  Period,  he^mi    x  x  x  x  x  x 


.and  ended_ 


X    X    X    X    X   X 


_1920 


To  be  used  by  individuals,  NOT  residents  of  the  State  of  New  York,  deriving  income  from: 
W  property  situated  within  the  State  of  New  York; 

(b)  a  business,  trade,  profession  or  occupation  carried  on  within  the  State  of  New  York; 

(c)  services  rendered  within  the  State  of  New  York. 

S«c  Infraction  A  for  definition  of  "  resident  "  and  "  nonresident." 


.HIS  RETURN  MAY  BE  FILED  AT  ANY  OFFICE  OF  THE  NEW  YORK  STATE  INCOME  TAX  BUREAU 

IF  THIS  RETURN  IS 
FOR  THE  CALENDAR 

Do  not  writo  in  these  spaces 

Do  not  wilts  In  thsas  spa  ceo 
Amount  Paid 

PRINT  NAME  AND  RESIDENCE  ADDRESS  PLAINLY  BELOW 

NAWB 

George  V.    Brown 

OR   BEFORE 
APRIL  IS,  1921. 

Cashier's  stamp 

If  for  a  period  other  than 

(Firit  name  in  Jul! — middle  initials — last  name  in  full) 

RESIDENCE   ADOIlEsa 

109  Main  Street 

or  before   the   15th  day 

( NoJ                                                       {Street  or  avenue  or  rural  route) 

Newark ,_  N.    J. 

following    the    close    of 
such  period. 

(City,  viuaac,  ~Po~st  office  and  SlaU) 

Did  you  file  „ 

return  for  MHHOCftfl,. 


2.    If  so,  what  address  did  you 
give  on  that  return? 


-5am  ft-aa^ahnxa_ 


Personal  Exemptions — Report  your  status  during  the  period  covered  by  this  return 


3.    Were  you  at  any  time  during  this  period  married  and 
living  with  wife  (or  husband)? YflB         


5.  How  many  dependent  persons  under  18 
years  of  age  (or  mentally  or  physically 
defective)  received  their  chief  support 
from  you  during  the  year? JHP.n.8... 


X-X-X- 


4.    If  not,  were  you  tie  "head  of  a  family" 
as  denned  in  Instruction  F  ? X_ 

6.  What  is  the  relationship  to  you  of 
the  dependent  persons  for  whose  support  ~-~— "-™™-— ----■ 
you  claim  exemption  under  Questions  -** — S_A._a3i_. 
4  and  5? - 


7.  DJ4.  for  will)  your  wife  (or  husband)  or  any  of  your 
dej>endent  minor  childreu  make  a  separate  return? Ho 

(It  so.  givo  namu  and  address  t  hereon) 

8.  If  not,  is  the  taxable  income  of  your  wifo  (or  husband)  and  dependent  minor  children  included  in  this  return?. Y  63 

Note. — If  your  wife  (or  husband)  or  dependent  minor  children  derived  any  income  from  sources  within  the  State  of  New  York,  it  must  be  included 
in  this  or  in  a  separate  return. 

CALCULATION  *OF  TAX 


9.    Net  income  shown  by  Item  28,  Page  2  of  Return . 

10.  Lets  personal  exemption  (See  Instruction  F) 

11.  Balance  subject  to  tax 


89-28.7$. 
.2.QQQ. 


S90a.7» 


Amount  of  income 

taxable  at  each 

rate 


Rate  of  Tax 


If  any  tax  has  been  withheld  at  source  from  your 
compensation,  nil  in  this  column 


sOQQQQ... 

_4QQ00_ 

48679... 


taoaza. 


12.  1%  on  first  810,000  of  Item  11 

13.  2%  on  next  840.000  of  Item  11 

14.  3%  on  amount  over  850,000  of 

Item  II 


16.  Total  tax  (Item  15) 

17.  Less  Tax  withheld  at  source  (Item  19c).. 

18.  Balance  due  {Item  IS  minus  Item  17)*.. 


t-2*126 


.2,126 


*If  Item  17  exceeds  Item  16  on  account  of  withholding  at  the  source  an  amount  in  excess  of  Item  15,  this  return  will  be  considered  as  a  claim 
for  refund.     No  other  or  further  claim  need  be  filed. 

The  tax  due  must  be  paid  IN  FULL  on  filing  return. 
Make  Checks  Payable  to  COMPTROLLER  OF  THE  STATE  OF  NEW  YORK 


AFFIDAVIT 

...COUNTY  OF. 


State  of. 

I  swear  (or  affirm)  that  to  the  best  of  my  knowledge  and  belief,  the  statements  contained  in  this  return  including  the  accompanying  schedules  and 
statements  (if  any)  are  true,  and  that  this  return  is  a  true  and  complete  statement,  in  accordance  with  the  law  and  regulations,  of  all  income,  gains  and 
profits  received  by  or  accrued  to  me  (or  the  person  for  whom  this  return  is  made)  during  the  taxable  year  1920,  from  sources  within  the  State  of  New 
York,  and  that  all  deductions  entered  or  claimed  herein  are  allowable  under  the  law  and  regulations. 

Sworn  to  and  subscribed  before  me  this. .day  1 

of. ,  1921.  J 


[Signature  of  individual  or  agent) 


(Signature  at  officer  administering  oath) 


[Address  of  agent) 


[1920] 
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Form  203~Page  2  of  Return 

RETURN  OF  TAXABLE  INCOME  OF  NONRESIDENT  INDIVIDUAL 

FROM  SOURCES  WITHIN  THE  STATE  OF  NEW  YORK 
19.    INCOME  FROM  PERSONAL  SERVICES  (Salaries,  Wages,  Foea,  Commissions,  Bonuses,  etc.) 


.    Show  the  prois  t 

JhduerfiMit  thereft 
-Under  Item  *,.     J 

If  you  received  campentnUrm  for  i 

Send  parttu  t~'"-'" 

explain   in  Sch 


cd  or  accrued:  if 


schedule  P.  /<m/e  t  of  return, 
ilted, 


Ua  not  inctwlr  ,-iii,>-'t>"lUw 
T  employee  of  tlte  United  Statm 


(a)  OCCUPATION 


P.artn.ftr... 

HiX9.Gt,QT..\  a. 


20.     INCOME  FROM  PARTNERSHIPS,  ESTATES  AND  TRUSTS 


#8 


(b)  NAHE  AND  ADDEE33  OV  EMPLOTEB 


Smith, Brown  &   Jones 
8.71..:.."- 


S..Y... 


.J3x.o.ad.!say.»..JlX.C 

■T.ru.fit.... Company. 


(C)  AMOUNT  Of 
TAX  WITHHELI 


llfp-.f.       -,11,-U't 

fiduciary 


e  return,  of  the  part. 


if  i  .i-i.tr.  or  trutt,  give  alto 


(a)SroitJi.,..Br.o.wn..&.Jone.D.,..n,.Y,.c....&.jsi.ewBrJt. 
(b)Est.at.e.. of... Vincent.. Brown  .r..Jflnea..J.e  rone, 

21.     INCOME  FROM  BUSINESS  OR  PROFESSION  (Including  Farming)    Fiduciary,     1  69    E.     69 

•     St.  ,   N.Y.City 


nothin 

Hfl 

Schedule  O  entered  lien. 

Net  income  from  business  or  profession,  as  per  Schedule  A . . 


22.     INCOME  FROM  RENTS  AND  ROYALTIES  From  Property  Situated  Within  the  State  of  New  York 


(a)  KIND  OF  PROPERTY  AND  "LOCATION 


(b)  OB088  AMOUNT 

OP  RENTS 

AND 

ROYALTIES 


Jjgart merit , , 202  W  igSL-St. 


(f)   Net  Income  from  Rents  and  Royalties  ) 

{Column  b,  less  total  of  columns  r,  d  and  t).       If  net  [ 

toil,   cr.ler  in  rid  mft  and  subtract  l 


$9,600. 


s.9.,.6.0a. 


00. 


00 


(c) 

DEPRECIATION 
AND  DEPLETION 

(explain  in 
Schedule  B) 


...1,468 


3....l.,.468 


(e)  INTETEST  AND 
OTHER  EXPENSED 

(explain  principal 

items  in 

Schedule  C) 


095.1, i 25.. 00    .5,9.6.3 


OC3..1.r12.5.. 


00 


s.....5.r963 


.0.(1 


oa- .1,044- 


23.    PROFIT   (OR   LOSS)    FROM  SALE,   EXCHANGE  OR  GIFT   OF    LANDS,   BUILDINGS  AND  OTHER 
PROPERTY  SITUATED  IN  NEW  YORK  STATE  (Not  dealt  in  as  a  bu.in™) 

//  there  was  more  than  one  sale,  exchange  or  gift  during  the  year,  submit  separate  statement  in  similar  Jorm  lor  each  sale 
and  enter  total  n-l  profit  (or  net  loss)  on  Item  it  below. 

(a)  Kind  ot  property  and  looation.._Ap.arim.an.t.>....2Q2„..W..  .  .105~S.t.-..H.^-.Clty. 

(b)  Sold,  exchanged  or  given  away?.__.SQXd. (c)  acquired .19.1.7- (d)  coat  S.-9-3-.QQQ--  -■ 

...00 


(e)  Sale  Price  or  Value  of  Gift  (or  fair  market  value  op  property  received  in  exciiange).  . 
([)   Fair  market  value  on  January  1,  1919  (or  costifacquircdthereaftcr)  of  oronerty-   „„ 

sold  or  exchanged ........    $9*U.QQ.Q 

(g)  Cost  of  permanent  improvements,  if  any,  after  January  1, 1919,  or  after  date  of 

purchase,  if  acquired  since 


sS.6..,.Q0.a 


5.92,000 


(h)  Total  (Item  f  plus  Item  g)     

(i)   Deduct  depreciation  after  January  1, 1919,  or  after  date  of  purchase  if  acquired 

smce 4.,14.0  ....       Qr,    „yA 

(j)   Difference  (Item  h  minus  Item  i) . "  x     x     x     x      SP.7 j..yy9. 

(k)  Net  Profit  on  Sale,  Exchange  or  Cift  of  Lands,  Buildings,  etc.  (Item  c  minus  Item  j).     (//  net  lo. 
enter  in  red  ink  and  subtract) 


oc 


23.    PROFIT   (OR   LOSS)   FROM  SALE,   EXCHANGE  OR  GIFT  OF    LANDS,   BUILDINGS   AND  OTHER 
PROPERTY  SITUATED  IN  NEW  YORK  STATE  (Not  dealt  in  as  a  business) 

//  there  was  more  titan  one  sale,  exchange  of  gift  during  the   year,  submit   separate  statement  in  similar  form  for  each  sale 
and  enter  total  net  profit  (or  net  loss)  on  Item  k  below. 

(a)  Kind  of  property  and  location Baaidanatt.,..  45-1-  W.  ..X5-7-..Sl......B*Y.,..Cit.y. 

(b)  Sold,  exchanged  or  given  away?Ql.V  ©JX ..  AWj&y  (c)  acquired..  J:9X9. _ (d)  cost  l_22  »0Q0  .00 

(e)  Sale  Price  or  Value  of  Cift  (on  fair  market  value  of  property  received  in  exchange)  . .  %?.<*.  ...u./xi.  „U.SJ 

(f)  Fair  market  value  on  January  1,  1919  (or  cost  if  acquired  thereafter)  of  property    0o    r\r\r, 

sold  or  exchanged S«».VyV 

(g)  Cost  of  permanent  improvements,  if  any,  after  January  1, 1919,  or  after  date  of 

purchase,  if  acquired  since , 


s 22,000 
440 


s21 .56.0 


00| 


(h)  Total  (Item  f  plus  Item  g)     , .... 

(1)   Deduct  depreciation  after  January  1,  1919,  or  after  date  of  purchase  if  acquired 

(j)   Difference  (Item  h  minus  Item  i) x     x     x      x 

(k)  Net  Profit  on  Sale.  Exchange  or  Gin-  of  Lands,  Buildlngs,  etc.  (Item  e  minus  Item  j).     (//  net  los 

cnttr  in  red  inh  and  subtract) 

24.    OTHER  INCOME  From  Sources  Within  the  State  of  New  York  (Describe  each  source  separately  and  in  full) 

(a}.Jrrt..ej,e3t...ori  partner^  a   9*P.^.*L._*°9.9.y!?i 


Explain  (pi  Sehmlule  />.  pnu>  i  of  return,  apnor 
Honmcnt,  if  a:„  .»  .■,■:!,.  ,..  ■:l,„.  ,.{  .Von  i'or*.  ,./ 
income  from  any  source,  Imll,  wMhta  and  wtlltool 


(b)- 


25.        TOTAL  INCOME  FROM  ABOVE  SOURCES  (item*  19  to  Window). 

2G.     DEDUCTIONS  not  claimed  above 

(a)  interest  on  indebtedness     

(b)  Taxes  

(r)  Contributions  (Submit  details  in  Schedule  E  on  pace  4 

of  return)     (See  Instruction  2Gc) 

Other.  Deductions  (Describe  each  separately  and  in  full) 

Dues  to  N.y.   Merchanta  Asen. 


IicdncllonB  allow 


to  rxptn 

e>  In 

Wit  1 

,%.a«fct 

■  -  -illl,  the  rrod-te. 

Hon  of 

If  fro,» 

rn-it.e.3    Kilhln    the 

Stn'.cav 

lost 

.  from 

an  led  on  or  prop. 

(d) 


27. 

28. 


(e)  ..Accountant  s  Jf  ees 

TOTAL  DEDUCTIONS 

NET    INCOME    (Item  25  minus  Item  27)  Enter  on  page  I,  Item  9  . 


2.000 
100 

500 


00 


AMOUNT  of  INCOME 

prom  Bounces 

WITHIN  Tire  STATE 
OT  NEW  YORK 


aiM53_ 
2QQ. 


-52U3to. 
.J.3^570. 


7.256 


X      X      X      X 
X      X      X      X 


-.-J.JI&QQQ 


X      ^      X      X 
X      X      X     X 


1,112 


3.735 


31375. 


33 


CO 


s 2^6.00 


i_9^a29L 


00 


.21 


Form  203 — Page  3  of  Return 

SCHEDULE  A 

Income  from  business  or  profession  carried  on  wholly  or  partly  within  the  State  of  New  York 

If  the  business  is  carried  on  both  within  and  without  the  State  (as  defined  ia  the  regulations)  report  the  total  Income  from  the 
apportionment  ia  Schedule  O. 
l.  Kind  of  business Retail    Shoo    Store , ___„. 


2.  State  whether  this  statement  of  business  income  is  on  ft  cash  or  an  accrual  baais AfiCXUftX  _„ 


3.  If  inventories  are  used,  state  whether  they  are  valued  (a)  at  cost  or  (b)  at  cost  or  market,  whichever  is  IowerQfiJ3$ Q.r...JEialk  A-t--..V-&l.Ufl  , 

Taiwri  v&y  iul,mit  ttaitmtnU  ailjdw]  hc'ttti,  in  the  form  in  uW  W411:  haoki  0'.  ktpi.  firing  no  lui  dilattithan  callid  for  hfip,  and  intti  thi  nttineamt  (ar  leu)  bilvw  _.V.4  oVlfiVfi  T      I  S 

lower 
£40_.QQQ,OO 


TRADING  OR  OPERATING  INCOME 

4,  Total  Sales  and  Income  from  Bubinsss  or  Professional  Services 


COST  OF  GOODS  BOLD: 


14.  Rent  for  business  property 

-.,;,■■      ■     -.a     «-*.  15.  Interest  on  business  indebtedness  to 
200.00C.0l)  others 

'"   Taxes    on    business    and    business 


1     20fJ    Ob  property 

...*..(.fcw.^...u.y]y    Repairs,  depreciation  and  depletion 

(a   •  ■ 


209,80c -O) 
■7-.-40C.OO: 


,  1  rj-jjiuui  •■•  Schedule  (1  —  bcUnt) . . . , . . 

— .O.f.60C  -.Qj  )lS.  Losses  not  compensated  by  insurance 

(explain  in   ScktduU  C  —  below) 

.d  debts    {explain   in    Schtdvlt    C 

20.  Other  expenses  (explain  principal  t'te« 
'    SchtduU  C— btloa) 


5.  Labor 

6.  Materials  and  supplies 

7.  Merchandise  purchased 

&  Other  costs 

9.  Plus  inventories  at  beginning  of  year   . 

10.  Total.       ..  

11.  Las  inventories  at  end  of  year        

12.  Cobt  of  Goodb  Sqld  (Item  10  minus  Item  11) 

22.  Cost  of  Goods  Bold  Plus  Total  Othee  Bubinebs  Deductions  (Item  12  plus  Item  21) 

23.  Net  Trading  or  Operating  Income  from  Business  or  Profession  (Item  4  minus  Item  22) 

NON-OPERATING  frlCOME  OF  THE  BUSINESS  OR  PROFESSION 

Do  not  include  income  from  rents,  or  profits  from  the  sale  of  lands  and  other  property  (not  dealt  i 
must  be  reported  on  page  8  of  Return  in  Items  22  and  23. 

24.  Interest 

25.  Dividends  from  stocks  carried  as  business  assets , 

26.  Profit  from  the  sale  of  stacks  and  bonds,  not  dealt  in  as  a 

27 , 

«  , 


OTHER  BUBINEBS  DEDUCTIONS: 


13.  Salaries    and    wages    not    reported 
Under  "  Cost  of  Goods  Sold  " 


S.3A.4QS 


mQm. »-fgflO. J-9-V21 .  Total  Other  Business  Deductions 


M' 


8.PP_Q 


Jtt' 


-1.552 


JU230. 


,21,39* 


00 


,.0.0 


QC 


oc 


but  carried  as  business  assets  . 


£29  ,  9.9; :,  00 
j.lfijOOJ'.OO 


.JU.30.0.00 


12(1.00 


12(1.00 


30. 


Total  Net  Income  from  Bubinebs  or  Profession. 


S...11...746..Q0 

of  Schedule  A,  in  Item 


If  you  carry  on  business  (as  defined  in  the  regulations)  only  within  the  State  of  New  York,  enter  the  amount  of  Item 
21  on  page  2  of  return. 

If  you  carry  on  business  (as  defined  in  the  regulations)  both  within  and  without  the  State  of  New  York,  nil  in  Schedules  F  and  G  on  page  4  of  return 
and  enter  in  Item  21  on  page  2  of  return,  the  proportion  of  your  income  allocated  to  the  State  of  New  York. 

SCHEDULE  B 

Statement  of  deductionaclalmed  for  repairs,  depreciation  and  depletion  in  Item  17  of  Schedule  A,  and  I  tern  22(c)  on  page  2  of  return 


1. 

2. 

KIND  OF  PROPERTY 

( Principal  material  of  which  constructed) 

AND  LOCATION 

3. 

TEAR 
ACQUIRED 

4. 

VALUE  ON 

Jan.  1, 1919. 

(OR  COST 

if  acquired 
thereafter) 

( Exdusiw  0/  land) 

DEPRECIATION  AND  DEPLETION  CHARGED 
OFF  MNCE  JANUARY  1,    1919 

8. 

INCIDENTAL 

TO  ITEM 
NO. 

5. 
RATE 

6. 

AMOUNT 
IN   1919 

7. 

AMOUNT 

THIS   YLAR 

NOT  INCLUDED  IN 
DEPRECIATION 

22(c, 

202  W.    10.?  St . 

■      1917 

&2+MQ.JX 

j_ 

sZJ&SL 

0J2 

!-JU3fiO 

.01 

is* aa 

Oil 

17(a 

Furniture  &  Fixtures  \ 

ariou 

ft  9 f 600.0C 

*  15 

1.440. 

00 

1.440 

OC 

112 

00 

s 

I      ... 

s 

s.     .. 

SCHEDULE  C 

Explanation  of  deductions  claimed  in  Items  18, 19  and  20  of  Schedule  A,  and  Item  22  (e)  on  page  2  of  return 


EXPLANATION 


EXPLANATION 


Interest  on  mortgage 
Insurance.  Light   &  Heat 


8-2125 
1220 


SStUX 


nsurance  &  Lie 
Paper  &  Twine 


00 


Supt .    Janlto 
Ml.?.oe.llane.QUB_ 


2500  00 
._1!_8...Q0 


Miscellaneous 


812 
760 


QQ 


*    6    MOB. 


5963.00 


J2J0.00 


521 


Form  203 — Page  4  of  Return 

SCHEDULE  D 

Explanation  of  baala  used  in  apportioning  income,  if  any,  earned  partly  within  and  partly  without  the  State  of  New  York. 


1. 
Refer  to 
Item  of 
return 


Explanation 


19-_._2.VA. 


.6 afi_rs e ~2» -Br  aim .. .r. acoi.v e d....a.._.al ary _o f  _ .$14...Q.QD  . an.4.J..nt  er  ea 


As 


thsBa_ara_ssmelAsr9d  a  dlaj;-rl1aut.lfl.ii._9.£-jBXflfHLa..„.t>>9  amount  of  lnoome 


jLa  allocated  to  Hew  York  St  at  a  j>n  _the_  same  basis  aa  the  business  In 
M.Y.    Stale  "bears  Tib  theToTal  bu«lnaa«",  "l'.aT  74.7i^„.'  see  form  204lA. 


SCHEDULE  E 

Statement  of  contribution*  to  charitable,  religious,  scientific  and  educational  corporations,  incorporated  by,  or  association* 
organized  under  the  laws  of  the  State  ot  New  York  claimed  as  deduction  in  Item  26  (c)  on  page  2  of  return. 


1. 

NAME   Or  ORGANIZATION 

2. 

AMOUNT 

3. 

NAME    Or   ORGANIZATION 

4. 

amount 

M.  Y.    Bureau  of  Charities 

:i.ood 

M.v.    sooiety  Prevention  of 

Cruelty  to   Children 

isx. 

Distributive   share  of  donation 

s 

mads  by  the  partnership  of 

900 

Smith,   Brown  &  Jones 

2.00C 
so 

nrtH 
■err 

3 

EJLE  F 

If  you  carry  on  business  (as  defined  in  the  regulations)  both  within  and  without  the  State  of  New  York,  give  list  of  all  placet. 
both  within  and  without  the  state,  where  you  carry  on  business. 


1.  Street  Address 


2.  City  and-  State 


3.  Description 
{Branch  offiee,  agency,  factory,  efe.) 


*LO.H*J_£lJ___.-__.. 


H.Y.City,   H.Y. 


Retail   Shoe  Storejmait 


.21.2..J_ar_a.t...S.t.r.B.et... 


Jlfi.war_..„___jr_ 


do  CbranaiQ 


SCHEDULE  G 
Allocation  of  factors  used  in  apportionment  of  income,  in  accordance  with  method  prescribed  in  Article  457  of  the  New 
York  State  Income  Tax  Regulation*. 

To  be  submitted  only  by  nonresident*  carrying  on  business  (or  defined  in  the  regulations)  both  within  and  without  the  State  of  New  York. 


lino 

No 

1.  Dgbcription  or  Items  Ubed  ab  Factors 

2.  Totals 

(Within  and  without  the  State) 

3,  New  Yorx  State 

Amounts 

1 
2 
3 

(1)  Value  of  the  heal  and  tanqible  personal  property  or  the  business: 

(a)  At  tho  beginning  of  the  period  covered  by  the  return 

(b)  At  the  end  of  the  period  covered  by  the  return 

XXX 

S 

___ 

...14. 

XXX 

..26ft. 
...720. 

X   X 

„Q0_ 
.00.. 

XXX 

. 

XXX 

— a 

XXX 

jao. 

..580. 

X   X 

_fl_ 

_0_ 

4 

5. 

■>,! 

480 

00 

5 

16 

970 

00 

IS. 

740 

no 

8 

48? 

00 

6 

(2)  WaO-B,  salaries  and  other'  personal  service  compensation  paid  during 

(3)  Gross  bales  op  merchandise,  or  cbaboes  for  services,  durino  the  tear.  . 

14 

400 

OO 

8 

400 

00 

240 

000 

00 

150 

000 

00 

%. 

...2.7.0 

jk 

.00... 

S 

ItA 

885 

00. 

9 

Eat»t_,«0ata«..luahl_tol(to 
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FIDUCIARY  RETURN 

In  the  following  illustration  of  a  fiduciary  return  filed  for  the  calendar 
year  1920  the  facts  are  as  follows : 

Decedent  Vincent  Brown 

Date  of  death  of  decedent July  3,  1919 

Name  and  address  of  fiduciary James  E.  Jerome, 

169  E.  69th  St.,  N.  Y.  City 

Name  and  address  of  beneficiaries John  J.  Jones, 

'    100  First  PL,  Flushing,  L.  I. 
George  V.  Brown, 
109  Main  St.,  Newark,  N.  J. 
Share  of  each  beneficiary  in  net  income ....  50% 


Detail  of  Income  and  Expenses  of  the  Estate  for  the  Year  1920 

Income  from  shirt  factories  located  at  70  Pearl  St.,  New  York  City,  and 
120  High  St.,  Newark,  N.  J. 

Total  sales   $588,400.00 

Cost  of  goods  sold 506,840.00 


Gross  profit   $  81,560.00 

Other  business  deductions: 

Salaries    $29,500.00 

Interest  on  business  indebtedness  5,915.00 

Taxes   2,875.00 

Depreciation   and   repairs 12,403.40 

Losses  not  compensated  by  in- 
surance      1,500.00 

Bad    debts    797.00 

Light,  heat  and  power 1,468.00 

Advertising    912.00 

Insurance    880.00 

Postage,  telephone  and  telegraph  714.00 

Miscellaneous    519.00           57,483.40        $24,076.60 


Interest  from  bonds,  bank  deposits,  notes,  etc 2,688.40 

Dividends  on  stock  received  in  cash   (from  foreign  corpora- 
tions not  doing  business  in  United  States) 2,880.00 


Carried  forward $29,645.00 
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Brought  forward $29,645.00 

Income  from  rents  as  follows: 
Apartment,  902  Clinton  Ave.,  Brooklyn,  N.  Y. : 

Rents  received  $7,200.00 

Deduct: 

Depreciation  and  re- 
pairs    $    685.OO 

Interest  1,166.67 

Taxes  750.00 

Light  and  heat 103.33 

Insurance  32.67 

Janitor  and  elevator 
man 660.00 

Settlement  of  suit  ac- 
count of  elevator  ac- 
cident       2,000.00 

Miscellaneous 75.00    5,472.67  $1,727.33 

Department  store,  11 10  Broadway,  New  York  City: 

Rents  received  $42,000.00 

Deduct: 

Depreciation  $9,405.00 

Interest 18,000.00 

Taxes   10,000.00 

Insurance  1,500.0038,905.00    3,095.00 

Apartment,  22  So.  4th  St.,  Newark,  N.  J. : 

Rents  received  $  5,760.00 

Deduct: 

Depreciation  and  re- 
pairs   $    598.00 

Interest    1,100.00 

Taxes  625.00 

Light  and  heat 110.00 

Insurance    32.50 

Janitor  500.00 

Miscellaneous    55-00    3,020.50    2,739.50 

Garage,  Main  St.,  Newark,  N.  J. : 

Rent  received  , $3,000.00 

Deduct: 

Depreciation  and  re- 
pairs    $    935.00 

Interest  2,090.00 

Taxes  1,050.00 

Insurance  70.00    4,145.00    1,  145.00    6,416.83 

Carried  forward $43,761.83 
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Brought  forward $43,761.83 

Loss  on  sale  of  securities : 

Sale  price  $16,920.00 

Appraised  value  July  3,  1919,  date  of  death  of 
testator  17,900.00  pSo.oo 

Income  and  loss  on  sale  of  two  parcels  of  prop- 
erty as   follows : 
Apartment,    902    Clinton    Ave.,    Brooklyn, 
N.  Y. : 

Sale  price  $96,200.00 

Value  July  3,  1919,  date  of 

death  of  testator $90,000.00 

Less:  Depreciation  from 
the  above  date  to  date  of 
sale  1,500.00         88,500.00  7,700.00 

Apartment,  22  So.  4th  St.,  Newark,  N.  J. : 

Sale  price  $46,000.00 

Value  July  3,  1919,  date  of 

death  of  testator $52,000.00 

Less:    Depreciation     from 

the  above  date  to  date  of 

sale  1,040.00         50,960.00  4,960.00 

Deductions:  $37'821-83 

Legal  and  accounting  fees  incident  to  the  busi- 
ness management  of  the  estate $     312.00 

Expenses  in  connection  with  title  search  of 
apartment,  Boston,  Mass 65.00  377-00 

Net  income  of  the  estate $37,444.83 
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Form  20S.    Pag*  I  of  Return 


NEW  YORK  STATE  INCOME  TAX  [1920] 


DELIVER  OR  SEND 

THIS  RETURN  TO 

New  York  State 

Income  Tax  Bureau 

ALBANY,  N.  Y. 


IF  RETURN  IS  FOR 

CALENDAR  YEAR  1920 

FILE  IT 

ON  OR  BEFORE 

APRIL  15, 1921 


If  for  a  period  other 
than  a  calendar  year 
file  it  on  or  before  the 
ISth  day  of  the  fourth 
month  following  the 
close  of  such  period 


FIDUCIARY  RETURN 

For  the  Calendar  Year  1920  or  Fiscal  Period 
Begun i??„.X.  .X..X..X „X„X 


and  Ended X..X..X.X..X..X...X... 


1.    Name  of 
estate  or 

trust 


Name  and 

address  of 
fiduciary 


PRINT   NAMES  AND  ADDBESSEB   PLAINLY 


... J!flt.flt.a.-Qf-  Yi noflnt-Br^wq...- 

iStatm  inAafnar  an  mttatc  or  fruit) 


.  J.ftrae.a.E. .  ..Jerome.... 


-l.!^JS*J9l_J^._St.?®S*_ 


l..-X.„„.CJLt.y... 


NO  TAX  IS  PAYABLE 
WITH  THIS  RETURN 


Each  beneficiary  should  In. 
cluda  hi.  (or  hen  dlitributlra 
■hara  of  the  net  Income  of  the 
■•tat*  or  trim  In  hla  (or  bar) 
Individual  return. 

Receiving  Stamp 


3.    Was  a  return  of  income  for  1919  filed  on  behalf  of  this  estate  or  trust  '..X.fifl.... 


DISTRIBUTION  OF  INCOME 
4.     Enter  in  the  table  below  the  name  and  residence  address  of  eaoh  beneficiary,  and  show  the  share  of  each  In  the  net  income  of  the  estate  or  trust 
(whether  distributed  or  not)  reported  in  Item  20  of  this  return.    Enter  the  estate  or  trust  as  a  beneficiary  f°r  retained  income  if  any. 


w 

NAME  Or  EACH  BENEFICIARY 

(b) 

RESIDENCE  ADDRESS  OF  EACH  DENErtCIART 

W 
BRARE  Or  EACH  BENEFI- 
CIARY  IN  NET  INCOME  Of 
THE  ESTATE  OR  TRUST 

( .  1  mount  to  be  reported  by  each 
btntfieiarji  m  individual  return) 

John  J.   Jones                   5of, 

100  First  Place,  Flushing  L.I. 

s J..8_».722.. 

.* 1BJ?2Z 

41 

8..es.!Cge....y.»....J8x.o.iira ....5QJ. 

10.9...Uain....at.re.et.....Hewarlc.,....H»J.».. 

4? 

. 

% -37-4.44. 

81 

6.    Did  you  (or  will  you)  file  a  fiduciary  return  of  income  for  this  estate  or  trust  for  the  period  covered  by  this  return',  with  a  U.S.  Collector  of  Internal 
PevenueT„J^ejEi 

6.  If  bo,  what  amount  of  Total  Net  Income  did  you  (or  will  you)  report! $..3-7-.  Q26...8-3 

7.  If  the  total  net  income  reported  on  the  TJ.  S.  return  differs  from  the  amount  of  Item  20  on  this  return,  give  principal  Items  of  difference,  or.  if  you 
prefer,  attach  statement  reconciling  all  differences. 

,J.5Lereet_on..Bon.^  

under  Federal. 


8.    Enter  here  alt  non-taxable  income  received  by  (or  accrued  to)  the  estate  or  trust.     (See  Instruction  8  for  non-taxable  income) 


Interest   on  11.  7.   State  BdA        180 

oo 

IJltexest_.fi.n...Jeler^...F.ftrjn__,..._ 

Loan  Bolide              L         800 

00 

It 

' 

$ 

1 

*Non-resident .      See  form  205-A  attached  for  allocation  to  N.v. state.      [1920] 
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Form  70S~Page  3  at  Return  ^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^ 
Statement  of  contribution*  to  (and  amount*  permanently  let  nsido  for)  the  United  State*,  on  y  *tats,  territory  or  political  subdivision  thereof,  or  tho  District  of 
SCHEDULE  A — Columbia  or  any  corporation  or  association  organized  and  operated  exclusively  for  religious,  charitable,  scientific  or  educational  purpose*  or  for  the  prevention 
of  cruelty  to  children  or  animal*.     (Item  18d — Pago  2  of  Return) 


na«  or  oaoANitAT,™ 

2. 

3. 

NAME  OF  0HHANIUT10N 

4. 

1 

NONE 

„ 

SCHEDULE  B— Statement  of  Deductions  claimed  for  repairs,  depreciation  and  depletion  In  Item*  9  CO  and  13  (d) — Page  2  of  return 


~9<* 
_9.(r 
_2Lr' 
-9-U 
-9(r 


11(4 
_U(d 


(Principal  material  of  which  constructed) 


Factory   ( Hrick.). . 
Furniture.  &...Pixt  urea 
Mach'y   &  Equipt. 
Jftfttpry  ..Cteiftlfcl  .. 
.Furniture  &.-Fixtur.ee... 
llar.h'y   A  Kqulpt* 


Apartment    (Stone) 

.Pep  art  merit   Store  Xetpnje)   1110  Bdwy  t _N.Y.City 

_AJBl»rtment  JjstoneJ. 

A?:r.5!S*..(.?oncret  e ) 

Totals ^^^ 


SCHEDULE  C— Explanation  of  Deductions  c 

aimed  in 

Items  9  (s),  9  (t),  9  (u),  13  (a)  and  18  (e) 

1. 

2. 

EXPLANATION 

3. 

4. 

.  6- 

EXPLANATION 

0. 

1-s  . 

Embezzlement   ocouring  during  19_20 

S.150D 

0.0 

00 

9..-U 

liattt»JBaat_4_EaMt 

Advert  isinK 

912 
_§8o. 

.-714- 

519 

00 

"".797 
i  .103 

-32 

...  ..660 

2000 
.       75 

on 

9-T 

Horton  Sewing  Co.    -  Bankrupt   $165, 

tnsuranoe 

00 

Green  and  Green       -          M              412. 

Miscellaneous 
Total 

no 

A 

lbert   Shirt   Co.    Dishonored  Bote  220. 

00 

UiaL 

4:-. 

..J  10. 

500 

_...55: 

00 

Light  and  Heat                                      . 

00 

Insurance            _ ~ 

50 

^ani*o  r_*..-EA  SXftt- 9X  .Man  — - 

B»ttl8ment_if  JS^V-aAJ^jJg^^Bt 

Miscellaneoue 



janitor 

Miscellaneous 

0.0 
op 

.2821 
1500 

Qoll — 

OoN(6j 

Total 
Insurance 

"~3 

do 

JJis) 

" 



_■ 

------ 

— 

-4? 

FID 

v/r 

f  New  Yohk— County  o 
swear  or  affirm  that  t> 
a  tnie  and  complete  si 


._  ...  this  relurri! 

of  all  income,  gains  and  profits 


Sworn  to  and  subseribed  before  mo  this — <*»?  of 


-1udinS  tHo  iwcompanyiiuj  schedules  ond  statement,  (if  any),  cc  true  and  ibv.  this 
ccived  by  or  accrued  lo  the  estalo  or  trust  for  which  the  return  n  made,  ond  cuiuuu; 

Lined  herein  arc  allowable  under  the  law  and  regulations  and  thnt  there  is  conU.ned 

a  income  and  the  amount  of  such  beneficiary's  share. 


Br  admiaulcnDE  ■  ■'•' ' " 
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Form  SOS- A.    For  Fiduciaries 
New  York  State  Income  Tax 


fag.  I 


APPORTIONMENT  OF  INCOME  OF  ESTATE  OR  TRUST  HAVING  A  NONRESIDENT 

BENEFICIARY  AND  CARRYING  ON  BUSINESS  BOTH  WITHIN 

AND  WITHOUT  THE  STATE 

1.  Name  of  Estate  or  Trust Jlfltat.a...of. „.YiJ10.ent....Br.e.WJV 

2.  Name  of  Fiduciary. Jaffl.eB...E,...Jerom?.... 


3.  Addrcss.of  Fiduciary. lftLJ&SlU&th^ 

4.  This  is  part  of  the  Fiduciary  return  for  the  year  ended...P.©cej5pe.r  ..31j.„1.9.?.Q.». 


THIS  IS  TO  BE  ATTACHED  TO  AND  FILED  WITH  THE  FIDUCIARY  RETURN 


INSTRUCTIONS 

1.  A  nonresident  beneficiary  is  taxable  only  on  such  part  of  bis  income  from  the  estate  or  trust  as  arises  from 
sources  within  the  State  of  New  York  (exclusive  of  annuities,  interest  or  dividends,  except  to  the  extent  to  which 
the  same  shall  be  a  part  of  income  from  any  business,  trade,  profession  or  occupation  carried  on  in  this  state, 
subject  to  taxation). 

2.  If  the  estate  or  trust  (a)  has  a  nonresident  beneficiary,  and  (b)  carries  on  business,  (as  "  business  carried  on  " 
is  defined  in  the  regulations)  both  within  and  without  the  State  of  New  York,  the  fiduciary  shall  accompany  bis 
return  with  a  schedule  of  apportionment  on  Form  205-A. 

Extracts  from  New  York  State  Income  Tax  Regulation* 


Article  401.  Tax  on  no n residents.  In  the  case  of  a  nonresident, 
the  tn i  1b  Imposed  upon  his  entire  net  Income  from  sources  within 
the  State;  that  1b  (a)  from  all  property  owned  and  (n)  from  every 
business,  trade,  profession  or  occupation  carried  an  In  the  State  of 
New  York.  It  Ih  not  imposed  upon  Income  arising  from  annuities, 
Interest  on  bank  deposits,  Interest  on  bonds,  notes  or  other  Interest- 
bear  lug  obligations  or  dividends  from  corporations,  except  to  thn 
extent  to  which  the  same  shall  be  a  part  of  the  taxable  Income 
from-  any  business,  trade,  profession  or  occupation  carried  on  lu  this 
State.     (Tax  Law,  sections  351  and  350.)     (See  article  415.) 

Art.  41S.  Definition  of  "business  carried  on"  within  the  State.  A 
business,  trade,  profession  or  occupation  (as  distinguished  from  per- 
sonal service  as  employee)  Is  carried  on  within  the  State  by  a  nonresi- 
dent when  be  occupies,  has,  maintains  or  operates  desk  room,  an  office, 
a  shop,  a  store,  a  warehouse,  n  fattory,  an  agency  or  other  place 
wbere  his  affairs  arc  systematically  and  regularly  carried  on  notwith- 
standing tbe  occasional  consummation  of  Isolated  transactions  without 
the  Stale  Business  Is  being  carried  on  If  It  Is  here  with  a  fair 
measure  of  permanency  and  continuity,  its  regularity  or  continuity 
need  not  be  for  a  long  period;  the  life  of  the  business  Is  not  a 
material  factor. 

An.  417,  Snle  of  property  other  than  securities.  Gross  Income  of  a 
nonresident  shall  Include  all  the  profits  derived  from  tbe  sale,  exchange 
or  olher  disposition  of  real  property  located  within  the  State  of  Ni-w 
York.  It  also  licludes  all  the  profits  derived  from  the  sale,  exchange 
or  other  disposition  of  personal  property  (other  than  stocks,  bonds 
or  other  securities)  having  an  octual  situs  within  the  State  but  not 
forming  part  of  tbe  assets  of  a  business  carried  on  within  the  State. 
Gross  income  from  tbe  sale,  exchange  or  other  disposition  of  real  or 
personal  property  is  determined  in  the  samo  manner  as  gross  Income 
from  similar  sales  by  a  resident.    (See  articles  34-39:) 

Art.  418.  Kents  and  royalties.  The  gross  Income  of  a  no  n  reel  dent 
from  rents  and  royalties  Includes  oil  rents  and  royalties  received  from 
properly  located  within  tbe  State  of  New  York  and  excludes  all  other 
rents  and  royalties.  Such  gross  Income  Is  determined  In  the  some 
manner  as  Is  tbe  gross  Income  of  a  resident  from  rents  and  royalties. 
(See  articles  42  and  120.)  Rent  received  by  a  nonresident  for  property 
located  without  the  State  Is  excluded  from  gross  Income  regardless  of 
the  fact  that  payments  may  be  made  from  a  point  within  tbe  State 
by  a  resident  individual,  partnership  or  corporation. 

Art.  4fi0.  Business  carried  on  wholly  within  the  Slot*.  The  entire 
net  Income  of  a  nonresident  from  a  business,  trade,  profession  or  occu- 
pation, carried  on  within  the  State  (as  "business  carried  on"  Is 
defined  In  article  415),  and  not  carried  on  elsewhere,  as  so  deflncd,  Is 
Income  from  a  source  within  tbe  State  of  New  York  and  taxable  as 
such. 

This  Is  so,  even  though  the  nonresident  or  his  representatives  travel 
without  ibe  Sinte  for  tbe  purposes  of  the  trade  or  business,  that  Is 
for  the  purpose  of  buying,  selling,  financing  or  performing  any  duties 
tn  connection  wltb  tbe  business,  and  even  though  sales  may  be  made 
to,  or  services  performed  for,  or  on  bebslf  of,  persons  or  corporations 
located  without  the  State, 

Art,  i:ifi.  Baslocs  carried  on  wholly  without  the  State.  No  part 
of  the  net  Income  of  a  nonresident  from  a  business,  trade,  profession, 
or  occupation,  carried  on  without  the  State  of  New  York  (as  "busi- 
ness carried  on  "  Is  defined  In  article  413),  and  not  carried  on  as  so 
defined  within  the  State.  Is  taxable. 

This  Is  so,  even  though  the  nonresident  or  his  representatives  may 
enter  the  State  for  the  purpose  of  buying,  Helling  financing,  or  per- 
forming any  other  duty  In  connection  with  the  business;  and  even 
though  sales  may  be  made  to,  or  services  performed  for,  or  on  behilf 
of,  persons  or  corporations  located  within  the  State. 

Art,  4S7.  Apportionment  of  buslness-lncorrft  from  business  rnrrlcd 
on  both  within  and  without  the  State.  If  a  nonresident,  or  a  partner- 
ship with  a  nonresident  member,    carries  on  business,  (as  "  business 


carried  on "  Is  defined  In  article  41S)  both  Within  and  without  the 
State,  the  net  business  Income  therefrom  must  be  apportioned  so  as 
to  allocate  to  the  State  of  New  York  a  proportion  of  such  Income 
on  a  fair  and  equitable  basis,  In  accordance  with  approved  methods 

If  the  books  of  tbe  taxpayer  are  so  kept  as  regularly  to  disclose  the 
proportion  of  bis  business  Income,  which  Is  earned  from  sources 
within  the  State,  the  return  of  the  taxpayer  shall  disclose  both  the 
total  income,  and  the  part  apportioned  to  the  State  of  New  York,  and 
tbe  basis  upon  which  such  apportionment  4s  made.  If  such  basis  Is 
approved  by  the  Comptroller,  the  return  will  be  accepted. 

If  the  bookB  of  tbo  taxpayer  do  not  disclose  tbe  proportion  of  hut 
net  Income  from  sources  within  the  State  of  New  York,  bis  return, 
or  if  the  basis  of  apportionment  used  by  him  shall  nel  be  approved 
by  the  comptroller,  hla  amended  return  shall  disclose  bis  nel  Income 
from  business  both  within  and  without  the  State,  and  the  tax  will 
bo  calculated  and  collected  upon  tbe  portion  of  bio  total  net  Income 
from  business  which  the  aggregate  of  the  Jieto  York  State  factors 
bears  to  the  aggregate  of  tbe    total   factors  as  herein  denned. 

The  "  N&w  Yoke  State  facto us  "   include  the  following : 

(1)  The  average  of  the  value  of  his  real  property  and  tangible 
personal  property  within  the  State,  (a)  at  the  beginning  of  the  tax- 
able year  and  (b)  at  the  end  of  the  taxable  year,  but  only  of  property 
connected  wltb  tbe  business. 

(2)  The  total  wages,  salaries,  and  other  personal  service  compensa- 
tion paid  during  the  taxable  year  to  employees  In  connection  with 
tbe  business  carried  on  (as     denned  In  article  41S)  within  the  State. 

(S)  Tbe  gross  sales,  or  charges  for  services  performed,  by  or 
throngb  an  ngency  (of  the  kind  enumerated  In  article  41fi)  located 
within  the  State.  The  sales  or  charges  to  be  allocated  to  New  York 
shall  Include  all  sales  negotiated  or  consummated  by  salesmen,  or 
services  performed  by  other  representatives,  attached  to  or  sent  from 
offices,  or  other  agencies,  situated  within  tbe  Slate  of  New  York. 

The  " Total  Factors"  Include  the  following: 

(1)  The  average  of  the  value  of  aU  bis  real  property  and  tangible 

feraonal  property  (a)  at  the  beginning  of  the  taxable  Year,  and 
b)  at  the  end  of  the  taxable  year,  both  within  and  without  the 
State,  but  only  of  property  connected  with  the  business. 

(2)  The  total  wages,  salaries,  and  other  personal  scrvlca  compensa- 
tion paid  by  him  during  the  taxable  year,  to  employees  conceded  wltb 
tbe  business,  whether  within  or  without  tbe  State. 

(3)  Tbe  gross  sales,  or  charges  for  services  performed  whether 
within  or  without  the  State. 

"Business  Income"  as  used  lb  thlB  article  excludes  profits  (or 
losses)  from  the  sale,  exchange  or  other  disposition  of  real  property, 
and  Income  from  rents  end  royalties.  Income  from  tbc^c  sources  being 
taxable  only  if  the  property  from  which  the  Income  was  derived  was 
located  within  tbe  State  of  New  York,  and  in  sneb  case  tbe  entire 
net  Income  from  these  sourcea  Is  taxable.     (See  articles  417  and  4-18.) 

Art.  470.  Alternative  banls  of  apportionment.  The  provisions  of 
artlclea  461  to  470  dealing  wltb  the  apportionment  of  Income  of  non 
residents  earned  from  sources  both  within  and  without  the  State  of 
New  York  arc  designed  to  allocate  to  the  State  of  New  York  on  a 
fair  and  equitable  basis,  a  proportion  of  such  Income  earned  from 
sources  both  within  and  wUbnutMhe  State.  Any  nonresident  may 
submit  an  alternative  basis  of  spportlonment  with  respect  to  his 
own  Income  and  explain  that  hnsU  In  full  In  bis  return,  if  approved 
by  the  Comptroller,  that  method  will  bo  accepted  Instead  and  in 
place  of  the  one  herein  prescribed.        \ 

If,  pursuant  to  article  470  an  alternative  basis  of  apportionment  1* 
submitted,  or  a  partnership  submits  any  basis  of  apportionment  other 
than  that  described  In  article  4B7,  the  schedule  contained  on  this 
form  must  be  filled  out  end  submitted  In  addition  to  all  information 
and  data  used  In  the  alternative  method  of  apportionment. 
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Give  list  of  all  places,  both  within  _ 
In  Article  415  of  tho  New  York  Stato  Income  Tax  Regulations. 


Page  2  —  Form  20S-A 

SCHEDULE  A 

d  without  the  state  where  the  estate  or  trust 


carries  on  business,   as  defined 


1.  Streit  Addr;e3 


2.  City  and  Statu 


3.  Description 
(Branch  office,  agency,  factory,  etc.) 


.79.JP.MkrJ....  Street 
12Q..High.,StrBet 


..H,...y....City 

Newark ,  ...N, ...  J,, 


Factory   (Main) 
do         (Branch) 


SCHEDULE  B 

Allocation  of  factors  used  in  apportionment  of  income,  in  accordance  with  method  prescribed  in  Article  457  of  tho 
New  York  State  Income  Tax  Regulations. 


Line 
No 

1.     Description  or  Items  Used  ah  Factors 

2.  Totals 
(Within  an -I  v-itiiout  the  Stat*?) 

3.  New  York  State 
Amounts 

1 

(1)  Value  or  real  and  tangible  personal  property. 

XXX 

XXX 

.258. 

226 

XXX       XX 

431 1 30, 
173  90. 

XXX 

3  . 

152. 

13.1. 

XXX 

.9.84 
962 

X      X 

75- 
25 

3 

(b)  At  the  ead  of  tbe  period  covered  by  the  return 

4 

«!  .  . 

484 

6o5. 

20 

% 

284 

947 

00 

5 
6 

7 

(2)  Wages,  salaries  and  other  personal  service  compensation  paid 

(3)  Gross  sales  of  merchandise,  or  charges  for  servjceb,  dcrino 

S 

242 
349. 
588 

302 

200 

400 

60. 
00 
00 

! 

.1.42 
.228 
V>1 

,4.73 
806. 
040 

.50,. 
Q0_ 
00 

8 

K       1 

17B 

902 

6o. 

724 

119 

So 

9 

Enter  the  percentage  which  the  total  (line  8)  of  Column  3  ia  of  the  total  of  Column  2. 

- .% 

SCHEDULE  C 

Apportionment  of  net  income  of  estate  or  trust  to  State  of  New  York. 


Items 


Total  Net  Income  or  Estate  or  Trust 


Apportionment  to  State  or  New  York 


Of 

Bet  am 


1.  Description  < 


•oil 
It 

11 


Income  from  interest. . . 

Income  from  dividends . , 

Income  from  partnerships,  and 
from  other  estates  and  trusts 

Income  from  business  or  profes- 
sion  

Income  from  rents  and  royal  ties 
Profit  from  Bale  or  exchange  of 

stocks  and  bonds 

Profit  from  sale  or  exchange  of 
lands,  buildings  and  other  prop- 
erty not  dealt  in  as  a  business . 

Other  income 


Total.. 


2.  Amount 
(See  note  1) 


.  Basis  or  Apportionment 


688 

880. 

920. 
260, 
.?.**.. 

2.16.75., 

[QUE. 


37,1.444 


40.... 
00 

.6.0,,. 
83. 

.9..Q. 

00 


See  Note  2    

See  Note  2 \ 

The  return  of  the  partnership  or  the 

other  estate  or  tnist 

Proportion  shown  by  Schedule  B  (lines 

8  and  9) 
Location  of  property  (Article  418  of 

Regulations) 


See  Note  2 

Location  of  property  (Article  417  of 
Regulations) 


8.3 


See  Regulations 

Total  or  net  income  allocated 


TO  STATE  OF  NEW  YORK . 


_SPJ  St. 

no:  ie 


no:  ie 


,14 
4 


.696 
744 


NOP. 

700 

HOSE. 
,27,141. 


81 


00- 


1.4, 


Note  1.  Subtract  general  reductions  (Item  18)  from  sources  of  income  to  which  they  relate,  or,  if  not  related  to  any  specific  source,  propor- 
tionately from  all  Bources.     > 

Note  2.  If  this  source  of  income  is  part  of  the  income  from  a  business  carried  on  in  New  York  State,  this  is  to  be  apportioned  on  the  basis 
shown  by  Schedule  B,  lines  8  and  9.     If  not  part  of  the  income  from  any  such  business,  no  part  is  to  be  apportioned  to  the  State  of  New  York. 

SCHEDULE  D 

Distributive  shares  of  nonresident  beneficiaries. 

Enter  In  this  schedule  the  name  of  each  nonresident  beneficiary,  and  his  distributive  share  in  the  portion  of  the  net  income  of  the  estate  or  trust 
allocated  to  the  State  of  New  York  (Schedule  C,  column  4). 

In  the  absence  of  any  specific  allocatioa.of  income  under  the  will  or  deed  of  trust,  every  distribution  shall  be  deemed  to  apply  ratably  to  taxable 
and  nontaxable  income  and  to  income  from  within  m  well  as  income  from  without  tbe  State  of  New  York.  * 


1.  Name  of  Nonresident  Beneficiary 

2.  Amount         |i 

3.  Name  of  Nqnresiden 

r  Beneficiary 

4.  Amount 

George  V,    Brown 

5 13.57C 

57 
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PARTNERSHIP  RETURN 

In  the   following   illustration  of  a  partnership   return  filed  for  the 
calendar  year  1920  the  facts  are  as  follows : 

Name  of  partnership Smith,  Brown  &  Jones. 

Address  871  Broadway,  New  York  City. 

Names  and  addresses  of  partners Albert  A.  Smith, 

42  West  End  Avenuey  New  York 
City. 
George  V.  Brown, 

Newark,  N.  J. 
John  J.  Jones, 

100  First  PI.,  Flushing,  L.  I. 

Distribution  of  profits Albert  A.  Smith,    30% 

George  V.  Brown,  30% 
John  J.  Jones,        40% 
Non-taxable  income : 

Liberty  bond  interest $1,912.50 

Interest  on  New  York  State  bonds 320.00 

$2,232.50 

Contributions :  = 

Red  Cross,  New  York  City $2,000.00 

Bellevue  Hospital,  New  York  City 1,000.00 

$3,000.00 


Detail  of  Taxable  Income  and  Expenses  for  the  Year  1920 

Income  from  retail  merchandising  business  carried  on  at 
871  Broadway,  New  York  City,  and  42  Market  Street, 
Newark,  N.  J.: 

Total  sales $3,540,000.00 

Cost  of  goods  sold  3,098,000.00 

Gross  profit  on  trading  $   442,000.00 

Other  business  deductions: 
Salaries  of  partners : 

Albert  A.  Smith  $16,000.00 

George  V.  Brown   14,000.00 

John  J.  Jones 12,000.00 

$42,000.00 

Other  salaries   68,000.00 

Rent  of  Boston  store  6,000.00 

Interest  on  mortgage,  etc 16,000.00 

Taxes    2,820.00 

Depreciation  and  repairs 9,971.00 

Loss  from  hold-up  of  messenger 1,500.00 

Bad  debts   980.00 

Insurance 2,000.00 

Advertising 6,000.00 

Sationery  and  store  supplies  8,200.00 

Telephone  and  Telegraph 2,000.00 

Light  and  heat 2,400.00 

Miscellaneous    1,700.00          169,571.00 

Carried  forward $272,429.00 
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Brought  forward $272,429.00 

Interest  on  bonds,  bank  deposits,  notes,  etc 4,228.00 

Dividends  on  stock  paid  in  cash  (from  foreign  corporations 
not  doing  business  in  the  United  States) 912.00 

Income  from  rents,  net  of  expenses,  Garage,  402  Ave.  A, 
New  York  City : 

Rents  received  $1,800.00 

Depreciation  and  repairs  $228.00 

Interest  on  mortgage  200.00 

Light,  heat,  etc 114.06 

Taxes    180.00  722.00  1,078.00 


Loss  on  sale  of  securities: 

Sale  price  $9,600.00 

Value  as  of  January  1,  1919,  as  to  se- 
curities purchased  prior  to  that  date  $8,400.00 

Cost  as  to  those  acquired  after  that 
date 1,900.00      10,300.00  700.00 


Profit  on  sale  of  property : 

Sale  price  $18,600.00 

Value,  January  1,  1919 $16,000.00 

Less:  Depreciation  from  that  date  to 
date  of  sale    480.00      15,520.00  3,080.00 


Collection  on  account  of  bad  debt  written  off  in  1919 200.00 


Deductions: 

Tax  on  railroad  tickets $  18.00 

Auto  license   100.00         $1 18.00 


$281,227.00 


Interest  on  partners'  capital  account 15,000.00  15,118.00 


Net  income  of  the  partnership $  266,109.00 
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NEW  YORK  STATE  INCOME  TAX  [1920] 


DELIVER  OR  SEND 

THIS  RETURN  TO 

New  York  State 

Income  Tax  Bureau 

ALBANY.  N.  Y. 

IF  RETURN  IS  FOR 

CALENDAR  YEAR  1920 

FILE  IT 

ON  OR  BEFORE 

APRIL  IS,  1921. 

If  (or  ■  period  other 
than  a  calendar  year 
file  It  on  or  before  the 
15th  day  of  the  fourth 
month  folio  wing  the 
cJoso  of  such  period. 


PARTNERSHIP  RETURN 

For  the  Calendar  Year  1920  or  Fiscal  Period 
BefurfC..X_.»_X...X..A.Jt.„X...X..JC._ _ 


and  Ended .^.I.?...?.i,..?...?...O.I., 


Do  Not  Write  la  Then 


PRINT  NAME  AND  ADDRESS  OF  PARTNERSHIP  PLAINLY 
Smith,   Brown  &  Jones 


871  Broadway 


New  VorV    fflty^    M      yt 


Each  partner  should 
Include  hta  distribu-' 
tive  share  of  the  net 
income  of  the  partner- 
ship in   hie  individual 


RoMiving  Bltnjp 


■a  tor  1B19?       Ya9 


1     Did  you  file  a  partne 

2.  If  m,  what  address  did  you  give  on  that  return  T 

3.  Did  you,  during  the  calendar  year  1920,  pay  to  any  individual,  rent, 
wages,    salaries    or    other    fixed   and  _, 

determinable  income  of  $1000  or  more  OLS&. 


j3jEune_aa  above 


of  Information 


c  from  any  dbiricl.  office  Forma  106  and  106  and  file  a  r 


.  MEMBERS'  SHARES  OF  INCOME 

4.  Enter  in  table  below  the  name  and  residence  otldress  of  each  partner,  and  show  the  share  of  each  In  the  not  income  of  the 
or  not  distributed  or  withdrawn).  Enter  in  Column  3,  the  distributive  share  of  each  partner  in  the  net  income  reported  In 
Return.  Enter  in  Column  4  the  salaries  or  other  personal  service  compensation  and  interest,  paid  or  credited  to  any 
in  Coat  of  Sales,  Expenses,  or  any  other  deduction 


partnership  (whether 
Item  19  on  Pago  2  of 
—   which  is  Included' 


C.     Did  you  (or  will  you)  fib  a  Partnership  return  for  the  period  covered  by  this  return  with  a  XT.  3.  Collector  of  Internal  Bnwrn.T  V8B 
o.     If  so,  what  amount  of  In  come  to  bh  Accounted  fob  bt  Me  kbehs  did  you  (or  wfJI  you)  report?  %  26?  t  741  .OQ 


Difference   batwaan  T?ari«fni    h«. 


n  the  amount  of  Item  1Q  on  this  return,  give  principal  items  of  difference,  or,  if  you 

forward  4916.00 

feranca  hfitwmnw  prnfMt.a  — 


-Difffi 


preoption  baaed  on  coat   and 


_frojB_5sla_oX_ijasaa.e_I_baaad__ 


Stats  baaed  on  Jan.   1.   1919 


3916.00  on  coat   for  Federal .. and 


1/LA9  for  state 


Difference  between  Ipsa   nn 


eale  of  atopic  baaed  on  co at 


for  Federal     and  1  A  A9  val- 


ue  for  state. 


.242,00 


Net   difference  between 


federal  and  state 

368. 

00 

8.    Enter  here  all  non-taxable  ixcoiie  received  b 

i  (or  accrued  i 

$.-1^912- 

o)  the 
HO 

lartnorship. 

E-I.S4U 

Interest   on  N.Y. State  Bds 

,        120 

QP... 

1 

. 

i 

[1920] 
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'F0RMS04-A.  NEW  YORK  STATE  INCOME  TAX    F*g*  / 

APPORTIONMENT  OF  INCOME  OF  PARTNERSHIP 
HAVING  A  NONRESIDENT  MEMBER  AND  CARRYING  ON 
BUSINESS  BOTH  WITHIN  AND  WITHOUT  THE  STATE 

1.  Name  of  paitBe»hipL„„§iSJLyU_5t9J^.^-.feP.ftft _ - 

2.  Address  of  iKrfMnOi^^  J' 

3.  This  is  part  of  the  partnership  returu  for  the  year  endcd.„.iP.?..P.ember  ..3J......-1.9.2Q.* — 

Thlt  is  to  bt  attached  to  and  filed  with  the  return  of  the  partnership 


INSTRUCTIONS 

A  nonresident  member  of  a  partnership  is  taxable  on  his  distributive  share  of  that  portion'  of  the  partnership 
profits  which  is  derived  from  sources  within  the  State.  That  is,  (a)  from  property  owned,  or  (b)  from  a  business, 
trade,  profession  or  occupation  carried  on  within  the  State.   1~_! 

The  profits  of  a  partnership  carrying  on  business  both  within  and  without  the  State,  as  defined  in  regulations, 
must  be  apportioned  so  as  to  show  the  net  income  of.  the  partnership  from  sources  within  the  State.  Every  distri- 
bution or  credit  of  profits  is  deemed  to  apply  ratably  to  all  sources  of  income.  The  nonresident  member  must 
therefore  include  in  his  individual  return  Ins  distributive  share  of  the  income  of  the  partnership  allocated  to  the 
State  of  New  York  in  accordance  with  this  schedule. 

Extracts  from  New  York  State  Income  Tax  Regulations 

carried  on  "  Is  defined  Id  article  413)  both  within  and  without  the 

State,  toe  net  business  income  therefrom  must  be  apportioned  so  a* 

to  allocate  to  the  Slate  of  New   York   a   proportion  of  such   Income 

mil  equitable  basis,  In  accordance  with  approved   l 


Article  401.    (Revised.)    Tax  on  nonresident  a. 

resident,  the  tax  la  Imposed  upon  bis  entire  net  

within  the  State;  that  Is  (a)  from  all  property  owned  and  (b)  from  every 
UulneBB,  trade,  profession  or  occupation  carried  ou  In  the  ""' 

Iiew  York.  It  Is  not  imposed  upon  Income  arising  from 
Interest  on  bank  deposits.  Interest  on  bonds,  notes  or  other 
bearing   obligations   or   dividends   fi 


of. 


li'thods 


State. 


i  same  shall  be  i 


corporations, , 

part   of  the   taxable    lncom 

occupation  carried  on  In  thi 

.  urn,  .™.™»  351a,  351b,  and  85U.)     (See  article  410.) 
Art.  419.  ■  Definition  of  "  business  carried  on  "  within  the  State.     , 
business,  trade,  profession,  or  occupation  (as  distinguished  from  per 
sonal  service  a*  employee)'  la  carried  on  within  the  State  by  a  nonresl 
dent  when  he  occupies,  has,  maintains  or  operates  desk 
"   shop,  a   store,  a  warehouse,  a  factory,  an  agency 


factory,"  an  agency  or  other  place 
id  regularly  carried  on  notwith- 

of  Isolated transactions  without 

being   curried   on   If   It   Is   here  with   a   fair 


jot   be  for   a  long  period;   the   life   ol   I    . 

material  factor.  _  ,   -  - 

Art,  417.  Sole  of  property  other  than  securities.  Gross  income  of  B 
nonresident  shall  Include  all  the  profits  derived  from  tho  Hale,  exchange 
or  other  disposition  of  real  property  located  within  tho  State  of  New 
York.  It  also  Includes  all  the  profits  derived  from  the  sale,  exchange 
«t  other  disposition  of  personal  property  (other  than  stocks,  bonds 
_  _».. __-£..«..,-...   *.__/__  QQ  nctunl  situs  wltKI"   *h*  G,n|A  '■■'*  *"** 


other  securities)   having  s 


The  same  manner  nH  gross  Income 
(See  articles  34-30.) 
Tho  gross  Income  of  a  nonresident 
all  rents  and  royalties  received  from 
of  New  York  and  excludes  all  other 
Income  Is  determined  In  the  same 
a  resident  from  rents  and  royalties. 
120.1     Bent  received  by  a  nonresident  fn^property 


personal  pro, .,    ..     . 

from  similar  sales  by  _  . 

Ait.  418.  Bents  and  roysJtl^ 
from  tents  and  royalties  Includi 
property  located  within  the  Sta 
rents  and  royalties.  Such  gro 
manner  as  Is  the  gross  li 

(See,  articles  42  and  120.)     »«•■.  .c-r..™  UJ  -  ..- -■-. - 

located  without  the  Stole  Is  excluded  from  gross  Income  regardless  of 
the  fact  that  payments  may  bo  made  from  a  point  within  the  State 
by  a  resident  Individual,  partnership  or  corporation. 

Art.  4B5.'  Business  carried  on  wholly  within  the  State.  Tho  entire 
net  Income  of  a  nonresident  from  n  business,  trade,  profession  or  occu- 
pation, carried  on  within  the  State  (as  "business  carried  on'  ■ 
defined  in  article  415),  and  not  carried  on  elsewhere,  as  so  defined,  la 
Income  from  a  source  within  the  State  of  New  York  and  taxable  aa 

This  Is  so  even  though  the  nonresident  or  his  represent  at  Ives  troTol 

without  the  State  for  the  purposes  of  the  trade  or  business,  that  is 
for  the  purpose  of  buying,  selling,  Guanoing  or  performing  any  duties 
In  connection  with  the  business,  and  even  though  sales  may  be  mode 
to,  or  services  performed  for,  or  on  behalf  of,  persons  or  corporations 
located  without  the  State.  ..,„..       « 

Art.  138.  Business  carried  on  wholly  without  the  State.  No  part 
of  the  net  Income  of  a  nonresident  from  a  business,  trodc,  profession, 
•or  occupation,  cnrrled  on  without  the  State  of  New  York  (aa  busi- 
ness carried  on  "  la  defined  In  article  415),  end  not  carried  on  aa  ao 
defined  within  the  State.   Is  taxable. 

This  la  so   even  though  the  nonresident  or  his  representatives  may 

enter  tbe  State  for  the  purpose    '  *  

forming  any  other   duty  in  con 
though  salca  may  bo  made  to, 
of,  persons  or  corporation-  ■- 
-       *--irtlonr^ ' 


Art.  4S7.    Apportl 

on  both  within  and  -  - 

ship  with  a  nonresident  member, 


ylng.  selling,  financing,  or  per- 

>n  with   the  business:  and  even 

Ices  performed  for,  or  on  behalf 

,  located  within   the  State. 

of  business  Income  from  buslnexs  carried 


ttflg. 


If  the  books  of  the  taxpayer  are  so  kept  as  regularly  to  disclose  the 
proportion  of  his  business  Income,  which  Is  earned  from  sources 
within  the  Stale,  the  return  of  the  taxpayer  shall  disclose  both  the 
total  income  and  tbe  part  apportioned  to  tho  State  of  New  York,  and 
the  basis  upon  which  such  apportionment  is  made.  If  such  basis  Is 
approved  by   the  Comptroller,  tile   return  will   be  accepted. 

If  the  books  of  the  taxpayer  do  uot  disclose  the  proportion  of  bis 
net  Income  from  sources  within  the  State  of  New  York,  bis  return. 
If  tho  basis  of  apportionment  used  by  him  shall  not  be  approved 
"e  comptroller,  his  amended  return  shall  disclose  his  net  Income 

business  boih   within   and  without  tht>  State,  and   tbe   tax  will 

be  Calculated  and  collected  upon  tho  portion  of  his  total  net  Income 
from  business  which  tbe  aggregate  of  tho  New  York  State  factors 
bears  to  tho  aggregate  of  the  total  factors  as  herein  denned. 

The  "New  Youk  State  factors  "  Include  the  following: 

(1)  The  average  of  the  value  of  bis  real  property  and  tangible 
personal  property  within  "■- 


able  year  and  (b) 
connected  with  the  bui 

(2)  The  total  wages, 
tlon  paid  during  the 
the  business  carried  oi 

(3)  The  gross  sales 
through  nn  agency  (o 
within  the  State.  The 
shall   Include  all   sales 


alarlcs,  and  other  personal  aerrlc 


mpensa- 


(as  defined  In  a 
or  charges  foi 
tbe  kind  enum> 
Bales  or  charges 
negotiated   — 


cle  415)  within  the  State. 
gcrvlces    performed,    by    or 
■        rtlcle  415)   located 


services  performed  by  other  representatl' 

offices,  or  other  agencies  situated  wll1-1- 

The  "  Total  Factors  "  include  thi 

(1)  The  average  of  the  value  of  all 
personal  property  (a)  at  the  begin 
fb)  at  the  end  of  tbe  taxable  year 
State,  but  only  of  property  connected  mm  mo  mum 

(2)  Tho  total  wages,  salaries,  and  other  personal  sei 

tlon  paid  by  him  during  the  taxable  jear,  Jo  employees  connected  with 


attached  to  or  sent  from 
..   .__■  State  of  New  York, 
f  allowing : 
bis  real  property  c 
Ing   of   tnc   * 


>oth   within 


d  fungible 

year,  and 

id  without  the 


performed  whether 


1c  year,  " 

the  business,  whether  within  or  without  I 

(3)  The  gross   sales,  or  charges  for  i 
within   or  without  the  Slote. 

"  Business   income"   as   used    In   this  article,  excludes    profits    < 
losses)  from  the  snlc,  exchange  or  other  disposition  of  real  proper! 
aod  Income  from  renls  and  royalties  Income  from  these  sources  bell 
tuxablo  onlv  If  Ihc  property  from  which  tbe  Income  was  derail  wn 
located  wltbln  tbe  fciulc  of  New  lork.   and   In   such   cuse  tile  ciillre 
net  Income  from  thene  sourres  1b  tnxoble      (See  ortlcles  417  pad  418  ) 

Art.  470.     Alternative    hauls    of    apportionment.      The    [ 
articles  431  to  470  dealing  wllh  the  apportionment  of  lot 
residents  earned  from  sou  rem  both  within  and  wll  bout 
New  York  are  designed   to  allocate  to  the  State  of  Hew  York   i 
fair  and  equitable  basis.  n_Jnronor*\on  cl' ,tueBiI°c™",' 


arrles  on  business  (as  "  business 


;  provisions  of 
•  State  of 

Any   nonresident   may 

„jment   with   respect    to    bis 

explain  that  basis  In  full  in  his  return.    If  approved 

,_.ler.   that    method   will    be   accepted   instead,  and   Id 

ic  herein  prescribed. 

If.  oursnant  to  ortlcle  470  on  alternative  basis  of  apportionment  Is 

submitted,  or  a  partnership  submits  anv  basis  of  apportionment  other 
thun  that  described  in  article  4",  the  s.-b.-.uilc  rnntnjneil  on  this 
form  must  he  Oiled  o"  -   ' 


submit  in 
own  Incou 
by  the  C> 
place  of  t 


!tb  within   and   wttht 
niter     " 
and 


539 


Page  2—Forrtt  2Q4-A 

SCHEDULE  A 

Give  liat  of  all  places,  both  within  and  without  the  state  where  the  oartnership  carries  on  business  as  defined  in  Article 
415  of  the  New  York  State  Income  Tax  Regulations. 


Line 
No 

1.  Street  Address 

2.  City  and  State 

3.  Description 
(Branch  office,  agency,  factory,  etc.) 

1 

J#J,...J3.rs>.fttoay. 

N.y.citv,  p.y. 

Newark,    H.    J. 

Main  Store 

? 

342  Market    Street 

Branch  Store 

3 

4 

5 

6 

7 

8 

0 

- --- ■■■ 

- - - 

10 

SCHEDULE  B 


Allocation  oF  factors  used  in  apportionment  of  income,  in  accordant 
New  York  State  Income  Tax  Regulations. 

with 

■net  hoc 

prescribed  in  Article  457  of  the 

Line 
No 

i.  Description  op  Items  Used*  as  Factors  . 

2-  Totals 

(Within  and  without  tho 

State) 

3.  New  York  State 
Amounts 

1 
2 

(1)  Value  or  partnership's  real  and  tangible  personal  property: 
(a)  At  the  beginning  of  the  period  covered  by  the  return . 

XXX 

5 

1 

XXX 

921 

033 

"555" 

700 

400 
TOTT 

00 
00 
CO" 

XXX 

8  . 

XXX 

713 
796 
510" 

XXX 

500. 

900 

"405" 

X     X 

00.. 
nn 

00~ 

977 

110 
540 

550 

000 
000 

00 
00 
00 

s.    . 
2 

755 
621 

200 

opo 

200 

00 

6 

(2)  Wages,  salaries  and  other  personal  service  compensation  paid 

00 

7 

(3)  Gboss  sales  of  merchandise,  or  CHARGES  POR  SERVICES,  DURINC 

.     3 

00. 

8 

s      4 

627. 

550 

00  . 

..  ...3 

4.57 

400 

00  . 

9 

Enter  the  percentage  which  the  total  (line  8)  of  Column  3  is  of  the  total  o 

f  Column  2:  .. .. 

...:A 

t.yj. 

i% 

SCHEDULE  C 

Apportionment  of  net  income  of  the  partnership  to  State  of  New  York* 


Total  Net  Income  .of  Partnership 

Apportionment  to  New  York  State 

No. 

1.   DESCRIPTION  OF  [TEUS            : 

2.    AMOUNT 

3.   BASIS  OF  APPORTIONMENT 

4.   AMOUNT 

1 

2 

Income    from    rents-   and    royalties 
(/(em  If-ff  0/ return) 

Profit  from  sale  or  exchange  of  lands, 
buildings   and  other  property  not 
dealt  in  as  a  business  (Item  11,-k 

I 

3.  .. 
5    . 

1 

3 

261 

0.78 

080 
951 

00  . 

00 
00 

Location  of  property  {Article  $18 
of  Regulation*} 

Location  of  property  {Article  4/7 

Proportion  shown  by  Schedule  B 
(lines  8  and  9) 

Total  of  net  income  allocated 
to  State  of  New  York 

% 

8 

S 

1 

3 

195 

078 
080 

711 

00 
00 

3 

Business  income  {Balance  of  Item  13 

45 

Total  {Item  IS  of  return) 

4 

266 

109 

00 

8 

199 

869 

45. 

SCHEDULE  D 

Distributive  shares  of  nonresident  members. 

Enter  in  this  schedule  the  name  of  each  nonresident  member,  and  his  distributive  aliurc  in  the  portion  of  the  □  :l  income  of  the  partnership 
allocated  to  the  State  of  New  York.     (Schedule  C,  line  4  —  column  4.) 

Each  partner's  distributive  (.bare  is  deemed  to  apply  ratably  to  taxable  and  rion-taxablo  income,  and  to  income  torn  sources  within,  as  well 
iw  from  sources  without,  the  State. 


Name  op  Each  Nonresident  Partner 

Amount 

'X  ami-  of  Each  Nonresident  Partner" 

Amount 

.George  V.    Brown 

j59.96o 

84 
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iS 
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2 
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Form  102  (Revised  1920) 

new  York  state 
income  tax 


To- 


CERTIFICATE  OF  NON-RESIDENCE 

AND 

CLAIM  FOR  PERSONAL  EXEMPTION 


CtDDMtl) 

Hereby  Certify  that  t  reside  st- 


and am  entitled  to  personal  exemptions  aggregating  $ as  follows'. 

Married  and  living  with  wife  (or  husband)  $2000 * 

Or  Single  individual  (on  married  and  not  uvma  with  wife  OR  hubbano)  $1000 $■ - 

Or  head  of  family  $2000 *■ - 

^nj Dependent  perbonb  under  ib  vearb  op  aqe  (or  incapable  of  belf  support  because 

MENTALLY  OR  PHYSICALLY  DEFECTIVE)  $200  EACH $: 

TOTAL $ 

THIS  CERTIFICATE  IB  MADE   FOB  THt  PURPOSE  OF  CLAIMING,  ABA  NONRE8I  DENT  OF  NEW  YORK  STATE, 
THE   BENEFIT  OF  PERSONAL  EXEMPTIONS  UNDER  THE    NEW  YORK  STATE   INCOME  TAX   LAW. 

(siaNiTuai)  ■■—■■'■'    ■ " "" 

(Face) 


NEW  YORK  STATE 
INCOME  TAX 


FORM 
102 

(REVISED,  1920) 


REPORT  OF  TAX 
WITHHELD  AT  SOURCE 


PERSONAL  SERVICE  INCOME  OF  $1000  OR  MORE  PAID  TO  A  NONRESIDENT  DURING  THE  CALENDAR  YEAR  1?20 


SEE  INSTRUCTIONS  ON  FORM  102A 

DO  NOT  FOLD.  OR  MAR  THIS  CARD 

NAME  IN  FULL                   TO  WHOM     PAID 

1,    Total    Paid      to      This 
Employee  During  the 

ADDRESS 

z.     Paid     for     Services 

3.    Amount    of    Personal 

4.    balance- amou  nt  on 
Which  Tax  Was  With- 

■ 

NAME  IN  FULL                   BY   WHOM      PAID 

ADDRESS 

1%  From  First  •    -  $10,000 
2%  From  Next   -   -  $40,000 
3%  From  All  Over  $50,000 

Or  THC    AMOUNT 

A   ABO 

VI 

*8ee   Article   266,    Income  Tax   regulations,    for  Rule  of  Apportioning  Compensation    for  Services 
Performed  partly  Within  and  partly  Without  the  State. 


(Reverse) 
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Form  102-A  (Revised,  1920)  New  York  State  Income  Tax 

CERTIFICATE  OF  NON-RESIDENCE 

AND 

REPORT  OF  TAX  WITHHELD  AT  SOURCE 


INSTRUCTIONS  FOR  THE  USE  OF  FORM  102  (REVISED,  1920) 
i .    For  the  purposes  of  the  withholding  at  the  source  provisions  of  the  law,  the  status  of  nonresident  attaches  to 

every  person  receiving  personal  service  compensation,  who  has  not  filed  with  the  employer  a  certificate  (Form  101) 

of  residence  within  the  State  of  New  York. 

2.     Unless  a  nonresident  files    with  his  employer   a    claim  for  personal  exemption    on  Form  102    (revised 

1020)  the  tax  must  be  withheld  on  all  payments  of  salaries,  wages,  commissions  and  other  fixed  and  determinable 

annual  or  periodical  compensation  for  personal  services  rendered  by  a  nonresident  in  excess  of  $1,000  or  more 

during  the  calendar  year. 

3.'  If  the  nonresident  makes  a  claim  for  personal  exemption  on  Form  102  (revised  1920)  the  tax  must  be 

withheld  only  on  payments  exceeding  the  amount  of  personal  exemption  claimed  by  the  nonresident. 

4.  If  after  filing  Form  102,  a  nonresident's  status  changes  during  the  year  so  that  be  is  entitled  to  a  greater 
amount  of  exemption  than  previously  claimed,  he  may  file  an  amended  Form  102  (revised  1020)  claiming  such  greater 
exemption,  according  to  his  new  status,  and  the  aggregate  tax  then  to  be  withheld  for  the  year  is  on  payments 
exceeding  the  amount  of  the  personal  exemption  thus  claimed,  only. 

5.  The  employer  is  not  obliged  to  verify  the  nonresident's  claim  for  personal  exemption.  The  certificate  of  the 
nonresident  is  £.11  that  the  employer  requi.es.  The  reverse  side  of  Form  102  (revised  1920)  is  to  be  used  as  a  report 
of  tax  withheld  at  the  source. 

6.  No  report  or  withholding  is  required  if  the  amount  paid  for  services  within  the  State  is  less  than  $1,000. 

7.  Do  not  report  on  this  form  any  income  other  than  compensation  for  personal  services. 

8.  Where  services  are  rendered  by  a  nonresident  partly  within  and  partly  without  the  State,  withholding  is 
based  upon  the  amount  paid  for  services  within  the  State  as  determined  by  article  266  of  the  State  Income  Tax 
Regulations. 

9.  All  reports  on  Form  102  (revised  2920)  accompanied  by  return  on  Form  103  (revised  1920)  must  be  filed 
with  the  New  York  State  Income  Tax  Bureau  on  or  before  April  is  following  the  calendar  year  for  which  the 
report  is  made.    The  tax  must  be  paid  at  the  time  of  fling  the  return. 
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READ 
INSTRUCTIONS 
CAREFULLY 
This  return  accom- 
panied by  individual 
reports  on  Form  102 
(Revised  1920)  must 
be  filed  with  the 
New  York  State  In- 
come Tax  Bureau  at 
any  district  office 
thereof,  on  or  before 
April  15,  1921.  The 
tax  must  be  paid  at 
the  time  of  filing 
the  return. 


NEW  YORK  STATE  INCOME  TAX 

RETURN  OF  TAX  WITHHELD  AT  SOURCE 

FOR  THE  CALENDAR  YEAR  1920 

ON  PAYMENTS  OP 

SALARIES,  WAGES,  COMMISSIONS  AND  OTHER  FIXED  AND 
DETERMINABLE  ANNUAL  OR  PERIODICAL  COMPENSATION 
FOR  PERSONAL  SERVICES  OF  NONRESIDENTS  OF  $1,000  OR 
MORE  DURING  THE  CALENDAR  YEAR. 


WITHHOLDING  AGENT 


(Stroot  or&vonuo  or  rani  rauU) 


(Peat  office  and  state) 


EXAMINED  BY 


CASHIER'S  STAMP 


SEE  INSTRUCTIONS  ON  REVERSE  SIDE  OF  THIS  SHEET 


Statb  or.... 


.,  County  o 


I  swear  (or  affirm)  that  the  following  is  a  true  and  complete  return  of  all  payments  of  salaries,  wages,  commissions,  and  other  fixed  or  determinable 
annual  or  periodical  compensation  for  personal  services  of  $1,000  or  more  paid  during  the  calendar  year  1920  by  the  above  withholding  agent  for 
which  a  certificate  of  residence  on  Form  10L  has  not  been  filed.  Each  item  on  this  return  is  evidenced  on  Form  102  which  is  transmitted  herewith, 
showing  the  name  and  address  of  the  person  to  whom  payment  was  made,  and  stating  the  amount  of  such  payment  and  the  amount  of  tho  tax  withheld. 

I  further  declare  that  the  aggregate  amount  of  taxes  withheld  is  S. '. 


Sworn  to  and  subscribed  before  me  this. 


._day  of... 


,  1021. 


Seal  not  required                                                    (Title) 

(Capacity  in  wbkb 

acting 

1 
Namo  of  person  to  whom  compensation  was  paid 

2 
Amount  paid  for 
services  within  the 

State 
{Item  8  of  Form  lOt) 

3 

Amount  of  personal, 
exemption  claimed 
(ItemS  of  Form  108) 

4 

Amount  on  which 

tax  was  withheld 

(Item  4  of  Form  102) 

5 

Amount  of  tax 

withheld 

(Item  5  of  Form  lOt) 

%                  

1 

* 

$..„ 

s 

5. 

$ 

S 

S 

S. 

S. 

4 

i„ 

S„_ 



//  all  names  cannot  be  placed  on  thia  sheet,  use  extra  sheets  of  same  size,  numbering  each**heet 
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INSTRUCTIONS 

1.  For  the  purposes  of  the  withholding  at  the  source  provisions  of  the  law,  the  status  of  nonresident  attaches  to 
every  person  receiving  personal  service  compensation,  who  has  not  filed  with  the  employer  a  certificate  (Form  101)  of 
residence  within  thej3tate  of  New  York. 

2.  Unless  a  nonresident  files  with'his  employer  a  claim  for  personal  exemption  on  Form  102  (revised  1920)  the  tax 
must  be  withheld  on  all  payments  of  salaries,  wages,  commissions  and  other  fixed  and  determinable  annual  or  periodical 
compensation  for  personal  services  rendered  by  a  nonresident  in  excess  of  $1,000  or  more  during  the  calendar  year. 

3.  If  the  nonresident  makes  a  claim  for  personal  exemption  on  Form  102  (revised  1920)  the  tax  must  be  withheld 
only  on  payments  exceeding  the  amount  of  personal  exemption  claimed  by  the  nonresident  at  the  following  rates:  1% 
from  the  first  $10,000;  2%  from  the  next  $40,000;  3%  from  all  over  $50,000  of  the  amount  in  excess  of  such  personal 
exemption. 

4.  If  after  filing  Form  102,  a  nonres'dent's  status  changes  during  the  year  so  that  he  is  entitled  to  a  greater  amount 
of  exemption  than  previously  claimed,  he  may  file  an  amended  Form  102  (revised  1920)  claiming  such  greater  exemp- 
tion, according  to  his  new  status,  and  the  aggregate  tax  then  to  be  withheld  for  the  year  is  on  payments  exceeding  the 
amount  of  personal  exemption  thus  claimed,  only. 

5.  The  employer  is  not  obliged  to  verify  the  nonresident's  claim  for  personal  exemption.  The  certificate  of  the 
nonresident  is  all  that  the  employer  requires.  The  reverse  side  of  Form  102  (revised  1920)  is  to  be  used  as  a  report 
of  tax  withheld  at  the  source. 

6.  No  report  or  withholding  is  required  if  the  amount  paid  for  services  within  the  State  is  less  than  $1,000. 

7.  Do  not  report  on  this  form  any  income  other  than  compensation  for  personal  services. 

8.  Where  services  are  rendered  by  a  nonresident  partly  within  and  partly  without  the  State,  withholding  is  based 
upon  the  amount  paid  for  services  within  the  State  as  determined  by  article  266  of  the  State  Income  Tax  Regulations. 

9.  All  reports  on  Form  102  (revised  1920),  accompanied  by  return  on  Form  103,  must  be  filed  with  the  New  York 
State  Income  Tax  Bureau  on  or  before  April  15,  1921. 

10.  The  payments  included  in  this  return  should  not  be  reported  in  ike  return  of  information  on  Forms  105  and  106. 


EXTRACTS  FROM  NEW  YORK  STATE  INCOME  TAX  REGULATIONS 


Article  261.  (Revised).  Deducting-  and  withholding  tax  ol  source. 
Deducting  and  withholding  is  required  as  hereinafter  stated  with  respect 
to  all  salaries,  wages,  commissions,  gratuities,  emoluments  and  other  fixed 
or  determinable,  annual  or  periodical  compensation  (see  Art.  203)  of 
whatever  kind  and  In  whatever  form  paid,  credited  or  received,  earned  by 
any  taxpayer  lor  personal  services,  taxable  under  Article  16  of  the  Tax 

(a)  Where  the  amount  of  such  compensation  for  the  calendar  year  la 
less  than   81,000,   no  deducting  or  withholding  Is  required. 

(b)  Where  the  taxpayer  flies  with  the  withholding  agent  a  certificate 
of  residence  (Form  101)  to  the  effect  that  he  is  a  resident  of  the  State, 
and  setting  forth  his  residence  address  within  the  State,  no  deducting  or 
withholding  Is  requited, 

(c)  Where  the  taxpayer  flics  with  tbo  withholding  agent  a  certificate 
of  nonresldcnce  and  claim  for  personal  exemption  (Form  102  revised) 
showing  that  he  la  a  resident  of  the  Commonwealth  of  Ma ssaehu setts, 
and  setting  forth  his  residence  address  therein,  no  deducting  or  with- 
holding 1b  required. 

(d)  In  all  other  cases  deducting  and  withholding  Is  required  of  one 
per  cent  (1%)  on  the  first  510,000  or  less,  two  per  cent  (2%)  on  the 
next  $40,000  or  less,  and  three  per  cent  (8%-  of  the  excess  over  550,000, 
by  which  the  amount  of  such  compensation  fjr  the  calendar  year  exceeds 
$1,000  (If  no  certificate  on  Form  102  Is  filed)  or  the  amount  of  the 
exemptions  granted  to  such  taxpayer  under  section  882  of  the  Tax  Law, 
as  shown  by  a  certificate  of  nonrealdence  and  claim  for  personal  exemp- 
tion (Form  102  revised)  filed  with  the  withholding  agent  by  the  tax- 
Art  ES2.  (Revised).  Deducting-  and  withholding  In  1920,  Withhold- 
ing agents  shall  deduct  and  withhold  as  set  forth  in  article  201  In  respect 
of  personal  service  compensation  paid  or  credited  to  the  payee  at  any 
time  on  or  after  January  1,  1620,  except  that  If  the  employee  left  the 
service  of  the  withholding  agent  prior  to  April  14,  1920  and  was  fully 
paid  prior  to  that  date,  no  duty  or  obligation  in  respect  to  such  payments 
rests  on  the  withholding  agent,  unless  the  status  of  employer  and 
employee  Is  again  created  during  1020,  and  further  payments  of  com- 
pensation for  personal  services  are  made  or  credited  In  1920.  In  other 
words,  the  provisions  for  deducting  and  withholding  are  effective  from 
January  1,  1920  except  as  stated  in  this  article. 

Art,  26S.  Fixed  or  determinable  annual  or  ponodlcal  Income.  Only 
Income  earned  for  personal  services  is  subject  to  deducting  and  with- 
holding. The  statute  specifies  that  every  withholding  agent  shall  deduct 
from  all  salaries,  wages,  commissions,  gratuities,  emoluments  and  per- 
quisites. But  other  kinds  of  personal  service  Income  may  be  included 
If  fixed  or  determinable,  annual  or  periodical.  Income  Is  flxed  when  It 
is  to  be  paid  In  amounts  definitely  predetermined.  It  Is  determinable 
whenever  there  is  a  basis  of  calculation  by  which  the  amount  to  be  paid 
may  be  ascertained.  The  Income  need  not  be  paid  annually  or  at  an 
annual  rate.  It  may  be  paid  periodically.  The  word  "periodical"  is 
used  in  opposition  to  "  annual  "  and  means  from  time  to  time,  whether 
or  not  at  regular  intervals.  That  the  lcnpth  of  time  during  which  the 
payments  are  to  be  made  may  be  Increased  or  diminished  In  accordance 
with  someone's  will  or  with  the  happening  of  an  event,  docs  not  make 
the  payments  any  the  less  determinable  or  periodical. 

The  following  shall  be  deemed  to  be  flxed  and  determinable  annual  or 
periodical  compensation  within  the  meaning  of  section  360  of  the  Tax 

Any  payment  made  by  way  of  salary,  wage,  commission,  gratuity. 
emolument,  perquisite  or  otherwise  for  personal  services  rendered  if  the 
amount  thereof  shall  be 

(a)  determined    prior   to,    concurrent    with    or    subsequent    to    the 
Tonderlng'of  the  service,  and  is 

(b)  based   on   personal   services  rendered  by  the,  hour,  week,   month. 
year  or  other  period  of  time, 

whether   such   personal  service   consists  of 

(c)  the  performance   of   specified   or  unspecified  antics   "■"    ■ 

(d)  work  done  on  or  In   connection  with  one  c- 
nrticlcs  or  parts  thereof ; 

Irrespective  of  whether  payment  be  made 

(e)  In  cash, 

(ff   in   bonrd   or  lodging,  or  both, 
(e)   In   the  stock  of   a  corporation, 
(h)   by   promissory   note   or  other   obligation, 
(1)  In  property,   service  c 


;  more  of  certain 


otherwise. 


If  payment  shall  be  made  otherwise  than  in  cash,  It  shall  be  considered 
and  treated  as  payment  In  cash  to  tbo  fair  market  value  (determinable 
usually  by  understanding  or  agreement  existing  between  the  payor  and 
the  payee)  of  such  medium,  other  than  cash,  as  may  be  employed. 

Fees  for  professional  services  are  not  subject  to  withholding  unless 
contracted  for  or  paid  on  an  annual  or  periodical  basis, 

Art.  264,  Year,  for  purposes  of  deducting  and  withholding.  Deducting 
and  withholding  of  personal  service  compensation  by  withholding  agents 
shall  be  on  the  basis  of  a  calendar  year,  Irrespective  of  the  basis  of 
reporting  adopted  hy  the  payee- taxpayer.  Personal  service  compensation 
shall  be  deemed  to  have  been  paid  by  the  withholding  agent  and  received 
by  the  payee- tax  payer  only  If  and  to  the  extent  actually  paid  or  credited 
to  the  payee  and  thus  made  reducible  to  possession  by  blm.  Commissions 
and  all  other  forms  of  personal  service  compensation  determined  and  paid 
or  credited  to  a  payee-taxpayer  after  the  close  of  a  calendar  year,  snail, 
for  the  purpose  of  deducting  and  withholding  the  tax  and  of  returning 
Information  with  respect  thereto,  be  treated  as  payments  made  in  the 
calendar  year  when  paid  or  credited,  but  for  such  purposes  only.  The 
approved  method  of  accounting  employed  by  the  payee- tax  payer  shall 
govern  insofar  as  he  may  be  called  upon  to  account  for  such  payments 
for  income  tax  purposes. 

Art,  266.  (Revised).  Income  not  subject  to  deducting  and  withhold- 
ing.    Deducting  and   withholding   from   Income   is   not  required: 

(a)  In  cases  enumerated  in  subdivisions  a,  b  and  c  of  article  201. 

(b)  If  the  income  is  of  a  character  other  than  compensation  for 
personal  services. 

(c)  Where  the  personal  services  are  rendered  entirely  without  the 
State,  whether  payment  bo  made  from  within  or  without  the 
State.  Irrespective  of  the  status  of  tbc  withholding  agent.  Tbe 
occasional  entry  Into  tbe  b'tato  of  a  non-resident  employee  who 
performs  the  duties  for  which  he  is  employed  entirely  without 
the  State,  but  enters  the  State  for  the  purpose  of  reporting, 
receiving  Instructions,  nccountlng  etc..  incidental  to  his  duties 
without  the  State,  shall  not  be  deemed  to  take  such  employee 
out  of  the  class  of  those  rendering  their  services  entirely  with- 
out the  State. 

(d)  Where  the  personal  services  are  rendered  within  the  State  If 
rendered  for,  and  payment  Is  mode  without  tbe  b'tatc  by,  a  non- 
resident Individual  or  partnership  having  no  office  or  place  of 
business  or  paying  agent  within  tbe  State,  or  a  foreign  corpora- 
tion that  (1)  is  not  registered  in  New  York  and  (2)  has  no 
office  or  place  of  business  or  paying  agent  within  the  State. 
(Nothing,  in  sub-paragraph  "  d  "  shall  be  construed  to  relieve 
the  recipient  from  liability  to  make  return  and  pay  the  tax  on 
such  income.) 

Art.  2S6.  (Revised).  Income  of  a  nonresident  for  services  performed 
partly  within  and  partly  without  the  Btato.  In  case  a  nonresident 
receives  compensation  for  (personal  services  rendered  or  performed  partly 
within  and  partly  without  the  State,  the  withholding  agent  shall  deduct 
and  withhold  on  that  portion  of  tbc  compensation  which  is  earned  within 
the  State  of  New  York  in  accordance  with  the  following  rules  of  appor- 
tionment : 

(a)  If  the  nonresident  Is'  a  salesman,  drummer,  agent  or  other 
employee  through  whose  services  receipts  or  remuneration  inure 
directly  to  the  employer,  the  deducting  and  withholding  shsll 
attach  to  tbe  portion  of  the  entire  salary  which  the  volume  of 
business  transacted  by  the  employee  within  the  Sin 
York  bears  to  the  total  volume  of  busin 
nnd  without  the-  State  by  such  employee. 

(b)  If  the  nature  of  tbe  employment  of  tbe  nonresident  Is  suah  that 
receipts  or  remuneration  for  services  rendered  do  not  inure 
directly  to  the  employer,  as  in  tbe  case  of  clerks,  bookkeepers, 
laborers  or  other  like  classes  of  employeos  the  deducting  and- 
withholding  shall  attach  to  the  portion  of  tbe  personal  service 
compensation  Income  of  such  employee  which  the  time  employed 
within  the  State. bears  to  the  time  employed  both  within  nod 
without  the  State. 

(c)  If  It  Is  not  possible  to  apportion  the  income  as  above  provided, 
because  of  the  peculiarities  of  tbe  service  of  tbe  employee,  tbe 
apportion  men  t  nhall  be  made  In  accordance  with  the  facts  and 
the  tnx  deducted  mid  withheld  neconllnitJy.  In  such  a  case  a 
full  statement  of  the  facts  shall  be  made  to  the  Comptroller. 
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NEW  YORK  STATE  INCOME  TAX 
RETURN  OF  INFORMATION  AT  SOURCE 


INSTRUCTIONS  FOR  USE  ON  RETURN  OF  INFORMATION— FORM  105 

1.  A  separate  return  on  Form  105  must  be  mnde  for  each  iudiiadu.il  taxpayer  to  whom  any  taxable  income 
aggregating  $1,000  or  more  was  paid  during  the  calendar  year. 

2.  These  returns  must  be  forwarded  with  summary  and  letter  of  transmittal  on  Form  106  to  the  New  York. 
Slate  Income  Tax  bureau,  Albany,  N.  \\,  oi\  or^before  April  15  next  following  the  calendar  year  for  which  the 
return  is  made. 

3.  Returns  of  information  arc  not  required  of  the  following  classes  of  payments: 

(a)  Dividends.  (h)  To  nonresident  employees,  for  services  ren- 

(b)  Interest  coupons  payable  to  bearer.  dered  entirely  without  the  state. 

(c)  Income  exempt  from  taxation  under  §359,-su1>  (i)  To  nonresidents,  of  annuities  including  pen- 
division  2  of  the  tax  law.  sions,  interest  on  bank  deposits,  interest  on  bonds,  or 

(d). Bills  paid  for  merchandise,  telegrams,  tele-  other  in  teres  t-bearimr  obligations, 

phone,  freight,  storage,  and  similar  charges  tj)   Fees  for  professional  services  except  retainers 

(e)  To  employees  for  board  and   lodging  while  on  an  annual  or  periodical  basis. 

traveling  in  the  course  of  their  employment.  (k)  To  corporations,  to  partnerships  and  fiduci- 

(f)  Annuities,  representing  the  return  of  capital.  aries:  and  distributions  by  partnerships  to  partners 

(g)  Of  rent,  made  19  real  estate  agents  (but  the  and  by  fiduciaries  to  beneficiaries, 
agent  must  report  payments  to  the  landlord  if  they 

equal  or  exceed  $1,000  annually.) 

4.  Payments  to  nonresidents  from  which  tax  was  withheld,  ami  which  are  reported  ou  Forms  102  and  103, 
should  not  be  included  in  this  return  of  information. 

5.  Certificates  of  residence  on  Form  101  should  be  retained  by  the  employer  and  not  sent  to  the  New  York 
State  Income  Tax  Bureau, 
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Form  106 

NEW  YORK  STATE  INCOME  TAX 

ANNUAL  SUMMARY  AND  LETTER  OF  TRANSMITTAL 
RETURN  OF  INFORMATION  AT  THE  SOURCE 

4 

FOR  THE  CALENDAR  YEAR  1920 

ON  PAYMENTS  OF 

INTEREST,  RENT,  SALARIES,  WAGES,  PREMIUMS,  ANNUI- 
TIES, COMPENSATIONS,  REMUNERATIONS,  EMOLU- 
MENTS, OR  OTHER  FIXED  OR  DETERMINABLE  GAINS, 
PROFITS  AND  INCOME  OF  $1,000  OR  MORE  DURING  THE 
CALENDAR  YEAR. 


READ 

INSTRUCTIONS 
CAREFULLY 
This  summary  and 
letter  of  transmittal 
accompanied  by  the 
returns  on  Form  105, 
muit  be  filed  with 
the  New  York  State 
Income  Tax  Bureau, 
Albany,  N.  Y.,  on  or 
before  April  15, 1921. 


(PcisOQ,  Firm,  Corporation,  Orcaniiatio 

l,  etc.,  making  payments) 

(No.)                                     (Btrcct  or  avcnuo 

r  rural  route) 

(Post  office  and  state) 


RECEIVING  STAMP 


Number  of  returns  on  Form  105. 


Total  amount  of  payments  reported. 


INSTRUCTIONS 

1.  Every  individual,  corporation  or  other  organization,  in  whatever  capacity  acting,  making  payment  to  an  individual  of  taxable  income, 
except  as  shown  below,  of  31,000  or  more  during  tho  calendar  year,  must  make  a  return  of  information  thereon  on  Form  105  to  the  New  York  ■ 
State  Incomo  Tax  Bureau  on  or  before  April  15,  1921. 

2.  Tnifl  form  must  be  accompanied  by  returns  on  Form  105  showing  in  each  case  the  name  and  business  address  of  the  person  or  organiza- 
tion by  whom  the  payments  were  made,  and  the  name  and  home  address  of  the  person  to  whom  the  payments  were  made,  the  kind  of  income 
and  the  amount, 

3.  Returns  of  information  arc  not  required  of  the  following  classes  of  ■payments: 

(a)  Dividends 

(b)  Interest  coupons  payable  to  bearer 

(c)  Income  exempt  from  taxation  under  section  359,  subdivision  2  of  the  Tax  Law 

(d)  Bills  paid  for  merchandise,  telegrams,  telephone,  freight,  storage  and  similar  charges 

(e)  To  employees  for  board  and  lodging  while  traveling  in  the  course  of  their  employment 
if)  Annuities  representing  the  return  of  capital 

(g)  Of  rent,  made  to  real  estate  agents  (but  the  agent  must  report  payments  to  the  landlord  if  they  equal  or  exceed  $1,000  annually) 

(h)  To  nonresident  employees,  for  services  rendered  entirely  without  the  State 

(i)   To  nonresidents,  of  annuities,  including  pensions,  interest  on  bank  deposits,  interest  on  bonds,  or  other  inter  cut-bearing  obligations 

or  dividends 
( J)  Fees  for  professional  services,  except  retainers  on  an  annual  or  periodical  basis 
(k)  To  corporations,  to  partnerships  and  fiduciaries,  and  distributions  by  partnerships  to  partners  and  by  fiduciaries  to  beneficiaries 

4.  Payments  to  nonresidents  which  are  reported  on  Forms  102  and  103  should  not  be  included  in  this  return  of  information. 

5.  Certificates  of  residence  on  Form  101  should  be  retained  by  the  employer  and  not  sent  to  the  New  York  State 
Income  Tax  Bureau. 


I  swear  (or  affirm)  that  tho  foregoing  and  the  accompanying  returns  constitute  a  true  and  complete  statement  of  all  payments  of  income 
as  described  on  this  form,  made  by  the  perron  or  organization  named  at  tho  head  of  this  form  during  the  calendar  year  1020,  except  payments 
of  personal  compensation  to  nonresidents  and  that  such  payments  have  been  reported  on  Form  103, — Return  of  tax  withhold  at  source. 

Sworn  to  and  subscribed  before  me  this 


—day  of 
1921 


(Capacity  in  which  noting) 


(State  address  of  poison  signing  If  different  from  that  given  at  head  of  return) 
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State  of. 

County  of... 


CLAIM  FOR  REFUND 


Receiving  stamp 


INCOME  TAXES 
ERRONEOUSLY  PAID  OR  ILLEGALLY  COLLECTED 


This  claim  should  be  forwarded  to  New  York  State  Income  Tax  Bureau, 
Collection  Division,  Albany,  N.  Y. 


Address... 


(This  should  agree  v 


Tire  deponent,  being  duly  sworn,  deposes  and  says  that  this  claim  is  made  on  behalf  of  the  claimant  named  above,  and 
that  the  facts  stated  below  with  reference  to  the  claim  are  true  and  complete. 

1.  Amount  of  Tax  paid  S 2.  Amount  of  Refund  now  claimed  $. _..._ 

3.  Deponent  verily  believes  that  the  amount  stated  in  Item  2  should  be  refunded  and  now  asks  and  demands  refund  of 
said  amount  for  the  following  reasons : 


4.  Deponent  further  alleges  that  no  claim  has  heretofore  been  presented  for  the  refunding  of  the  whole  or  any  part 
of  the  amount  stated  in  Item  2,  and  that  no  part  has  heretofore  been  refunded  to  claimant. 

Sworn  to  and  subscribed  before  Trie  this  

*  [Name) 

day  of. _ ,  198. - - 


(Ntme) 

(Title) 

Approved  for  payment 

Audited  by 

DIRECTOR 

AUDITOR 
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Short  Form  No.  200 — Page  J  o/  Return 

NEW  YORK  STATE 
INCOME  TAX 

Return    for    the    Calendar  Year   1920  or 
Fiscal  Period 

.Begun. , 

and  Ended _ _ _ 1920 


TAX  RETURN  FOR  fi  Qo/Vf 

RESIDENT  INDIVIDUALS        [1.7«£U| 

To  be  used  by  resident  individuals  whan  ENTIRE 
income  is  derived  from  salaries  or  other  personal  service 
compensation,  interest  and  dividends,  or  from  partner- 
ships, estates  and  trusts. 

Individuals  who  have  other  sources  of  income  should 
use  Long  Form  No.  201. 

Nonresidents  should  use  Form  No.  203. 


THIS  RETURN  MAY  BE  FILED  AT  ANY  DISTRICT  OFFICE  OF  THE  NEW  YORK  STATE  INCOME  TAX  BUREAU 

IF  THIS  RETURN  IS 

Do  not  writs  in  these  spaces 

Do  not  write  In  ihii  ipua 
Amount  Paid 

YEAR  1920  FILE  IT  ON 

PRINT  NAME  AND  RESIDENCE  ADDRESS  PLAINLY  BELOW 

t 

OR  BEFORE 
APRIL  IS,  1921. 

C.hUr'.  .Ump 

No. 

If  for  a  period  other  than 

(Pint  name  in  /ull—middU  tniHolt— lott  name  in  full) 

RESIDENCE    JBom-.i 

or  before  the  15th  day  of 

(  No.)                                                          (Street  or  avinut  Or  rural  routt) 

ing   the   close   of   such 
period. 

(City,  Village,  Poti  affie*  and  Stair) 

If  so,  what  address  did  you 
give  on  that  return?-.. 


3.     Did  you,  during  1920,  pay  to  any  individual,  rent,  salaries,  wages, 
etc..  or  other  fixed  or  determinable  income  of  S1000,  or  over? - 


f  If  so,  secure  Forms  Nbs.  105  and  106  from  any 
-  1  distr-  ■'*'    ■ 


I  district  ofEco  and  file  a  return  of  information. 


Personal  Exemptions —  Report  your  status  during  the  period  covered  by  this  return 


Were  you    at   any  time  during  this  period 
married  and  living  with  wife  (or  husband)  ?. 
How  many  dependent  persons  under 
18  years  of  age  (or  mentally  or  physi- 
cally   detective)    received    their    chief 
_  Bupport    from    yqii   during   the  year?... 


What  is  the  relationship  to  you  of 
the  dependent  persons  for  whose  sup. 
port    you      claim     exemption     under 

Questions  5  and  6T 


8.    Did  (or  will)  your  wife  (or  husband)  or  any  of  y 


9.     If  not,  is  the  taxable  inc 


of  your  wife  for  husband)  and  dependent  minor  children  included  in  this  return  7._ 


10.    Enter  here  all  non-taxable  income  received  by  (or  accrued  to)  you  or  your  wife  (or  husband)  or  any  of  your  dependents,  during  the  taxable  year  1 
Exclude  income  of  those  filing  separate  returns.     See  Instruction  B  for  non-taxable  income. 


111.     Did  you  (or  will  you)  file  an  income  tax  return  for  the  period  covered 
by  this  return  with  a  U.  S.  Collector  of  Internal  Revenue? . 

|13.     If  the  total  net  income  reported  on  the  U.  S.  return  differs  from  the  an 
prefer,  attach  a  statement  reconciling  all  differences. 


12.     If  so,  what  amount  of  Total  Net  Income 
did  you  (or  will  you)  report? $_ 


inl  of  Item  33  of  this  return,  give  principal  items  of  difference,  or,  if  you 


CALCULATION  OF  TAX 

A  mi  ...in  r  ,-,(  Income 

Tuablo  at  each 

Rate 

Rate  of  Tax 

Amount  of  Tax 

14.    Net  income  as  shown  by  Item  33  (Page  2  of  Return] 

17.  1%  on  first  $10,000 of  Item  16.. . 

18.  2%  on  next  $40,000  of  Item  18. . . 

19.  3%  on  amount  over  $50,000  of 

20.  Total 

18.    Balance  Subject  To  Tax  (Item  14  minus  Item  15) 

THE  TAX  MUST  BE  PAID  IN  FULL  ON  FILING  RETURN 
Make  checks  payable  to  COMPTROLLER  OF  THE  STATE  OF  NEW  YORK 


State  of  New  York  —  Cotmxr  of_ 


AFFIDAVIT 

I  swear  (or  affirm)  that  to  the  beat  of  my  knowledge  and  belief,  the  statements  contained  in  this  return  including  the  accompanying  schedules  and 
statements  (if  any)  are  true,  and  that  this  return  is  a  true  and  complete  statement,  in  accordance  with  the  law  and  regulations,  of  all  income,  gains  and 
profits  received  by  or  accrued  to  mo  (or  the  person  for  whom  this  return  is  made)  during  the  taxable  year  1920,  and  that  all  deductions  entered  or  claimed 
herein  are  allowablo  under  the  law  and  regulations. 

Sworn  to  and  subscribed  before  mo  this..-.—*, day  of ,  1921. 


JSS" 


V  Of  •  ■II"1  i    lid  '"■' ihislCI  i  [ji;  .ml  1. 1 


(Signs turn  ol  individual  or  iigont) 


t  !  ill.:) 


(Address  of  ■ '.i 


[1920] 
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Form  No.  200 — Page  2  of  Return 

RETURN  OF  TAXABLE  INCOME 

U.    INCOME  FROM  PERSONAL  SERVICES  (S«l»ri..,  Ww,  Fe..,  Commiuion.,  Bomius,  rte.) 


SJuw  Ihe  ffrusM  an 
Uon*  then/rom  an 

lOUHl  fV.ir../  (or-  SI  ■  ■  /  uetT) 

clatmtd,  njmrt  Itn  unde 

^«.   Ud. 

cwnpcAHirim 

jxilrf 

(Tr  i 

M      [r!,r,-J 

»•«"»-«•"■ 

22.     INCOME  FROM  INTEREST 


(a)   OCCUPATION  OH  TRADE 


(b)   NAME  AND  AD  I)  HE  S3  or  EMPLOYER 


ltrport 

Infant 

reorftvd  (or  accrued* 

lmlu&i 

Itali  (Wad*  o/  lit 

o/Xna 

Tori, 

uiKal 

<«™i  <. 

raxabU. 

Krcfudc  ejTBipf 

nhnut /«•«»** 

™/ 

mE. 

(a)  Interest  (bonds  o 
notes,  etc.) 


other  corporate  obligations;  bank  deposits,  mortgages, 
tax-free  covenant 


23.     INCOME  FROM  DIVIDENDS 


jtxpfom  taluoltan  o_ 
Sa  Iiatractlim  a. 


(a)  Received  in  cash 

(b)i  Received  Id  property  (other  than  true  stock  dividends) . 


24.     INCOME  FROM  PARTNERSHIPS,  ESTATES  AND  TRUSTS 


Ajwrt  »« 

r  ^nli'T  ,-A.j  i  ■    .  ic&cl  ',-■ 

rfU 

ntuJtdor 

non 

In  IKtpnfil 

<i/  (A#  pariaeraAlp  ((/ 

e  (iteoml  ur"  !>.<  * ..(a/r 

tftr  amount  irilAiJrin  b«  or  pdud  f 

**■ 

25.  Income  from  business  or  profession , 

2C.  Income  from  rents  and  royalties , , 

27.  Profit  (or  loss)  from  sale,  exchange  or  gift  of  stocks  or  bonds -. ,  .  „.._    „, 

28.  Profit  (or  loss)  from  sale,  exchange  or  gift  of  lands,  buildings  or  other  property [  this  form. 

29.  OTHER  INCOME  (Describe  each  source  separately  and  in  full) 


If  you  hava  Inoom*   (or 

lou)  from  any  of  t hi«o 

■ource*.  nuk*  return  on 

201    in. Mod  of   on 


M.  TOTAL  INCOME  FROM  ABOVE  SOURCES  c/i».«  to*>t»cW).. 

31.    DEDUCTIONS 


(a)  Interest  on  indebtedness „ , 

(b)  Taxes  upon  real  property  (except  assessments  for  local  benefits) 

(c)  Other  taxes  (except  income  taxes).     Stale  character  and  amount  of  each 

(d)  Contributions  (submit  details  on  Schedule  A,  below).     (See  Instruction  3Id)  . 
OTHER  DEDUCTIONS  (Describe.each  separately  and  in  full) 

<e)  __ ™ 

(f) ; . 


TOTAL  DEDUCTIONS 

NET    INCOME  (Item  30  minus  Item  3 


Enter  on  page  J,  Item  llf. . 


WWFntll  V    A      Stutsman!  of  Contribution!  to  Charitable,  Rellulo-jn,  Scientific  and  Educational  Corporations  and  Auociatlone  claimed  as  deductia 
SLtltUULL  A      ^  lUm  3,  ldl      ThiB  deduction   mu.t  not  «««<!  15%  of  the  amount  of  Horn  33  ptu.  Hem  31d. 


1 

Name  OP  ORGANIZATION 

2 

AMOUNT 

3 

NAME    OF   OnGANIZATIOV 

4 

AMOUNT 

* 

— 

SSi 


SHORT  FORM  No.  200  ~  PAGE  J  OF  INSTRUCTIONS 
GENERAL  INSTRUCTIONS 


WHEN  TO  USE  FORM  201 

1.  Two  forms  of  return  are  provided.  This  short  Form  200  is  designed  for  those  whose  entire  income  ia^decifed 
from  salaries,  wages  or  other  personal  service  compensation,  interest  and  dividends,  or  from  partnerships,  estates 
or  trusts.  You  should  not  use  this  short  Form  200  if  you  have  income  from  sources  other  than  those  mentioned, 
as  for  example,  the  following  sources: 

(a)  Income  from  business  or  profession  (except  as  a  partner). 

(b)  Income  from  rents  and  royalties. 

(c)  Profit  (or  loss)  from  the  sale  or  exchange  of  stocks  or  bonds. 

(d)  Profit  (or  loss)  from  the  sale  or  exchange  of  lands,  buildings  or  other  property. 

2.  If  for  any  reason  you  find  that  you  cannot  make  a  correct  and  complete  return  of  all  your  income  on  Form  200 
use  Form  201,  bearing  in  mind  that  you  must  make  a  complete  statement  of  all  your  income  from  all : 


A.    HOW  TO  DECIDE  WHETHER  OR  NOT 
TO  MAKE  A  RETURN 

1.  Calculate  your  net  income  by  filling  in  page  2  of  the  return  according 
to  instructions.  Report  all  your  taxable  inoome  from  whatever  source 
derived  whether  from  within  or  without  the  State  of  New  York. 

2.  Add  the  net  income  of  your  wife  (or  husband)  and  dependent  minor 
children,  if  any,  unless  they  file  separate  returns. 

3.  You  should  make  the  return  if  the  total  family  net  income,  calcu- 
lated in  accordance  with  the  law  and  these  instructions,  equals  or  exceeds: 

(a)  SI  ,000  if  you  are  single,  or  married  and  not  living  with  your  wife 
for  husband) ; 

(b)  $2,000  if  married  and  living  with  your  wife  (or  husband). 

4.  See  Instruction  D  for  personal  exemptions. 

5.  When  husband  and  wife  should  file  separate  rcturns.- 

(a)  If  not  living  together  each  should  file  separate  returns  as  single 
persons,  regardless  of  the  fact  that  each  may  be  the  head  of  a  separate 
family  as  defined  under  Instruction  D. 

(b)  If  living  together,  and  if  each  or  both  have  separate  incomes  of 
$10,000  or  more. 

6.  The  additional  exemption  for  being  the  head  of  a  family  or  having 
dependents  is  not  to  be  considered  in  deciding  whether  to  make  a  return. 

7.  If  husband  and  wife  file  separate  returns  the  personal  exemption  of 
$2,000  shall  be  divided  equally  between  them. 

8.  If  you  were  a  nonresident  during  part  of  the  year  but  were  a  resi- 
dent of  New  York  State  at  any  time  during  the  last  six  months  of  1920, 
you  are  taxable  as  a  resident  on  your  income  for  1920  from  all  sources 
whether  earned  within  or  without  the  state, 

B.    ACCRUED  OR  RECEIVED  INCOME 

1.  You  may  make  your  return: 

(a)  On  a  cash  basis;  that  is,  reporting  income  received  and  expenses, 
etc.,  paid,  or, 

(b)  On  an  accrual  basis;  that  is,  showing  income  accrued  and  expenses, 
etc.,  incurred  or  accrued, 

in  accord  with  the  method  of  accounting  regularly  employed  in  keeping 
your  books,  provided  such  method  clearly  reflects  your  true  income. 

2.  If  you  do  not  keep  books  on  the  accrual  basis  you  should  report  in- 
come received  and  expenses,  etc.,  paid,  but  in  any  event,  do  not  fail  to 
include  all  your  income  even  if  it  is  not  entered  on  your  books. 

3.  If  you  report  income  on  a  cash  basis  you  must  include  all  income 
constructively  received,  such  as  bank  interest  credited  to  your  account, 
or  interest  coupons  due  and  collectible,  but  not  collected,  even  though 
such  income  is  not  entered  on  your  books. 

C.  PERIOD  TO  BE  COVERED  BY  RETURN 

1.  The  dates  on  which  the  period  covered  by  the  return  began  and 
ended,  if  other  than  the  calendar  year  1920,  must  be  plainly  stated  at 
the  bead  of  the  return. 

2.  You  must  report  your  net  income  for  the  calendar  year  1920,  unless 
you  keep  books  of  account  which  were  regularly  closed  in  1920  at  the 
end  of  Borne  month  other  than  December,  in  which  case  you  should 
make  your  return  for  the  fiscal  year  which  ended  during  the  calendar 
year  1920. 

■  3.  You  may  use  this  form  for  filing  a  return  for  a  fiscal  year  ending 
in  1921,  correcting  the  dates  at  the  head  of  the  return  and  in  the 
affidavit. 

D.    PERSONAL  EXEMPTIONS 

1.  If  during  the  taxable  year  you  were  married  and  living  with  wife 
(or  husband)  or,  if  not  married,  were  the  Head  of  a  family,  subtract 
from  your  net  income,  before  calculating  your  tax,  a  family  exemption 
of  $2,000,  plus  $200  for  each  person  under  eighteen  years  of  age  (or 
incapable  of  self-support  because  mentally  or  physically  defective)  who 
received  bis  or  her  chief  support  from  you  during  the  taxable  year.  If 
husband  and  wife  make  separate  returns  the  exemption  of  $2,000  shall 
be  divided  equally  between  them. 

2.  If  you  were  not  married,  or  did  not  live  with  wife  (or  husband), 
and  if  you  were  not  the  head  of  a  family  you  are  entitled  to  a  personal 
exemption  of  81.Q0O  plus  $200  for  each  person  under  eighteen  years  of 
age  (or  incapable  of  self-support  because  mentally  or  physically  defective) 
who  received  his  or  her  chief  support  from  you  during  the  taxable  year. 

3.  A  "  bead  of  a  family  'Mb  a  person  who  is  the  chief  support  of  one 
or  more  persons  living  in  his  or  her  household,  who  are  closely  related 
to  him,  or  her,  by  blood,  marriage  or  adoption.  An  alien  whose  wife 
and  family  are  abroad  is  not  entitled  to  an  exemption  of  $2000. 

4.  The  personal  or  family  exemption  must  be  reported  on  Item  15 
.of  the  return  and  must  bo  supported  by  answers  to  questions  4  to  7. 


E.    NON-TAXABLE  INCOME 

The  following  classes  of  income  are  exempt  from  taxation  and  must' 
not  be  reported  on  page  2  of  the  return  but  should  be  entered  and  reported 
in  reply  to  question  10,  on  page  1  of  the  return: 

1.  Salaries,  wages  and  other  compensation  received  as  an  official  or 
employee  of  the  United  States  in  cither  civil,  military  or  naval  service. 

2.  Interest  upon  bonds  or  other  obligations  of  the  United  States. 

3.  Interest  on  securities  issued  under  the  provisions  of  the  Federal 
Farm  Loan'  Act  of  July  17,  1916,  and  on  bonds  of  the  War  Finance 
Corporation. 

4.  Interest  on  bonds  or  other  obligations  of  the  State  of  New  i'ork 
or  of  any  municipal  corporation  or  political  subdivision  of  the  State  of 
New  York  (but  interest  on  the  obligations  of  other  states  and  their 
political  subdivisions  is  taxable). 

5.  Interest,  on  bonds  or  other  obligations  on  which  the  investment 
fax  was  paid  to  the  State  of  New  York  between  June  1,  1917,  and  May 
14,  1919,  only  during  the  period  of  years  for  which  such  tax  shall  have 
been  paid. 

6.  Gifts  and  money  and  property  acquired  under  a  will  or  by  inherit- 
ance (but  the  income  derived  therefrom  must  be  included  in  gross 
income,  subject  to  the  provisions  of  the  law).  Bonuses  or  other  com- 
pensation received  in  consideration  for  services  rendered  are,  however, 
taxable. 

7.  Proceeds  of  life  insurance  policies  and  contracts  paid  on  the  death 
of  [he  insured,  to  individual  beneficiaries  or  the  estate  of  the  insured 
(but  the  income  therefrom  must  be  reported). 

8.  The  amount  received  from  accident  and  health  insurance  and  under 
Workmen's  Compensation  Acts  and  the  amount  of  any  damages  received 
by  suit  or  agreement  on  account  of  personal  injuries  or  sickness. 

9.  Pensions  are  not  taxable  if  received  because  of  personal  injuries  or 
sickness.  If  pensions  (other  than  those  from,  the  United  States)  art 
received  for  any  other  reason  the  amounts  received  must  be  reported 
when  they  exceed  the  aggregate  of  contributions  mode  by  the  taxpayer 
toward  the  pensions, 

F.  RECONCILIATION  WITH  U.  S.  RETURN 
If  there  is  any  considerable  difference  between  the  total  net  income 
you  did  (or  wilt)  report  on  your  U.  S.  return  and  Item  33  of  this  return 
you  should  prepare  a  statement  reconciling  all  differences  which,  if  not 
filed  with  the  return,  should  be  retained,  as  you  may  be  required  to 
submit  such  a  statement  later. 

G.    WHEN  AND  WHERE  THE  RETURN 
SHOULD  BE  FILED  AND  TAX  PALD 

1.  District  offices  of  the  Income  Tax  Bureau  have  been  established 
at  the  following  places: 

In  the  City  of  New  York:  Albany 

Borough  of  Manhattan  Binghamton  Rochester 

Borough  of  The  Bronx  Buffalo  Syracuse 

Borough  of  Brooklyn  Elmira  Utica 

Jamaica  Kingston  White  Plains 

2.  You  may  send  or  bring  your  return  to  any  one  of  the  district  offices 
of  the  Income  lax  Bureau;  but  it  is  desirable  that  you  Bend  it.  to  the 
office  nearest  your  residence  or  place  of  business. 

3.  The  total  tax  due  must  be  paid  in  full  at  the  time  this  return  is 
filed  and  at  the  office  at  which  the  return  is  filed.  Unless  paid  when 
due  penalties  will  be  imposed. 

4.  If  this  return  is  for  the  calendar  year  1920,  it  should  be  filed  and 
the  tax  paid  on  or  before  April  15,  1921.  If  the  return  is  for  a  period 
other  than  a  calendar  year  it  should  be  filed  on  or  before  the  15th  day 
of  the  fourth  month  following  the  close  of  such  period. 

5.  l^ou  will  save  time  and  find  it  mora  convenient  if  you  wilt 
mail  your  return  to  the  appropriate  district  office  accom- 
panied by  a  check,  bank  draft  or  money  order  drawn  to  the 
order  of  the  "Comptroller  of  the  State  of  New  York,"  ad- 
dressing it  to  the  "New  York  State  Inoome  Tax  Bureau"  in 
the  city  in  which  you  decide  to  file  your  return.  Cheeks 
do  not  have  to  be  certified. 

6.  Do  not  send  cash  through  the  mail  or  pay  it  in  person  except  at  an 
office  of  the  State  Income  Tax  Bureau. 

7.  If  you  pay  in  cash  do  not  foil  to  secure  a  cash-register  receipt  at 
the  time  of  payment.  If  you  pay  by  check  or  money  order  that  will  serve 
as  your  receipt;  but  you  can  secure  on  additional  receipt,  on  request. , 

H.    PENALTIES 

The  law  imposes  severe  penalties  for  failing  to  make  a  return,  for  mak- 
ing a  false  or  fraudulent  return  and  for  failing  to  pay  the  tax  when  due. 
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FO.RM  No.  20Q  —  PAGE  2  OF  INSTRUCTIONS 


IMPORTANT 

First  read  the  instruction*  carefully  before'  you  proceed.  If  you  can 
fill  out  the  return  yourself  do  so.  If  not,  go  to  any  district  office  and. 
the  form  will  be  filled  out  without  charge.  File  your  return  as  early  as- 
possible,  as  assistance  cannot  be  given  to  those  who  wait  until  the  last 
days  of  the  collection  period  before  filing  their  returns. 


Nora:    The  following  instructions  (or  filling  in  page  2  or  ihc  return  oro  numbered  to  correspond  with  the  queslloiMLpf  the 
return  ond  relate  to  tho  corresponding  questions  and  items  therein. 

SPECIFIC  INSTRUCTIONS 

INSTRUCTION  21— INCOME  INSTRUCTION      24— INCOME  INSTRUCTION  28.  — PROFIT.  (OR 
FROM  PERSONAL  SERVICES,  FROM    PARTNERSHIPS,    ES-  LOSS)  FROM  THE  SALE,  EX- 

SALARIES,      WAGES,      FEES,  TATES  AND  TRUSTS  CHANGE  OR  GIFT  OF  LANDS, 

COMMISSIONS,        BONUSES,  BUILDINGS    AND.     OTHER 

ETC.  (a)  ^  you  receive  a  salary  from  a         PROPERTY 

partnership  in  addition  to  the  amount 
Report  personal  service  compensa-  reported  in  this  item,  report  such  «  y°u  n*ve  anv  Proflt  (or  loss)  from 
Hon  received  by  you  or  your  wife  (or  salary  in  Item  21.  The  amount  re-  this  source,  or  it,  during  the  year  you 
husband)ordependentminorchildfrom  ported  by  you  should  agree  with  the.  sold  or  exchanged  any  lands,  buildings, 
anyone  employer,  of  Si  ,000  or  more  amount  reported  in  Item  4,  column  5  or  other  property,  use  Form  201  and 
during  the  year,  on  a  separate  line  0f  the  partnership  return.  not  ^us  form, 

together  with  the  occupation  or  posi-      (D)  Report  your  share  (whether  re-  TWCTnTTrTmN   ,0  _  ryrmrn    TO 
tion  and  the  employer's   name  and  ceived  or  not),  in  the  profits  of  the  INSiS,MR  OTHBK    JJS- 

address.  All  other  income  from  personal  partnership  or  in  the  income  of  the         i-omik 

services  of  less  than  $1,000  from  any  estate  or  trust  If  the  accounting  Amounts  received  in  payment  of 
one  source  should  be  combined  and  re-  perjod  of  the  partnership  or  the  fidu-  accounts  previously  written  off  as 
ported  on  a  single  line.  cjary  differs  from  the  period  covered  worthless  should  be  inducted  here, 

by  this  return  report  your  share  for 

INSTRUCTION  22 INCOME  the  accounting  period  of  the  partner-  INSTRUCTION  31 — GENERAL  DE» 

FROM  INTEREST  ship  or  fiduciary  which  ended  during  DUCTIONS 

.  (a)  Report  here  all  interest  received  yTj  The  New  r York  State  Income  (a)  Interest  on  Indebtedness:  Report 
for  accrued)  during  the  year  except  Tax  Law  differs  from  the  Federal  law  here  mterest  paid  or  accrued  on  indetA- 
mterest  on  bondB  or  other  obligations,  jn  that  personal  service  corporations  edness.  All  interest  paid  or  accrued  is 
the  income  of  which  is  exempt  as  „(,  not  classed  as  partnerships.    Do  deductible. 

stated  in  Instruction  E  on  page  1  of  not  report  the  distributive  share  of  the  (W  Taxa  on  real  properly.  Report 
instructions.  meomiof  any  personal  service  corpor-  here    all   taxes    upon    real    Property 

(b)  Report  in  Item  22(b)  the  ation  0f  wbich  you  may  be  a  member  except  taxes  or  assessments  for  local 
amount  of  tax  paid  for,  or  reimbursed  but  report  in  Item  21  the  salary,  and  improvements  of  a  kind  tending  to 
to    taxpayer  by  debtor  corporations  in  item  23,  the  dividends  received  by  increase  the  value  of  the  property 


on  bonds  containing   tax-free  cove-  you,  if  any.  ^iVr  toes:    Report  here  per- 

.naT \  it    „.,  v«„»  ™.r,*i,«wl  bonds  or  _  sonal  taxes  and  all  taxes  not  deducted 

At  L^Wh£  obuSttaS  a,°d  INSTRUCTION      2S  -  LN  C  O  M  E  above  except  income  taxes  or  estate 
other  mterest-bea™gobU|^OM  ana  BUSINESS    OR   PRO-  0r  inheritance  taxes. 

SSfiSa^JSSS  FEgSION  ONCLUDING  FARM-  J^^    »£- here  only 

KS^&stf.^  It'Fl  any  tooome  (or  ^  ^*3srs^-s£ 

payment  received  Dy  you.  {rom  business  or  profession  earned  on  ^y^y  (or  religious,  charitable,  scien- 

by  you,  use  Form  201  and  not  this  tigc  or  educational  purposes,  or  for  the 

INSTRUCTION    23  — INCOME  form  prevention  of  cruelly  to  children  or 

FROM  DIVIDENDS  animals,  no  part  of  the  net  earnings  of 

■      .         ...    TOcTnTTCTION      26— INCOME  which  inures  to  the  benefit  of  any 

(a)  Report  here  all  income  from  dm-  ™S™S  HOITS  AND  ROYAL-  private  stockholder  or  individual,  or  to 
dends  including  those  from  personal  *KOM  KtlMiO  *""  »■"  1^  ^  fund  for  vocational  re- 
service  corporations  whether  received  iuio  habilitalion  authorized  by  the  voca- 
in  cash,  or  other  property  including  have  any  mcome  (or  ioss)  Uoiial  rehabilitation  pet.  The  deduc- 
scrip  dividends,  hut  not  ujcluoing  true  ^  ^^  and  royalties,  use  Form  201  tion  for  contnbutions  must  not  exceed 
stock  dividends.                          •  „j  ;„  and  not  this  form.                                    15  per  cent  of  your  net  income  com- 

(b)  When  dividends  ar^  received  in  anu  not  ^  without  the  benefit  of  this 
croperty    the  fair   market   value   OJ                                                                     deduction 

property  (°r  "rip)  at  truftime  made  INSTRUCTION   27 -PROFIT  (OR      {)  Ba^  mii.    Bad  debts  ascer- 
payable,  should   be  reported    and  a  L0SS)  FROM .THE  SALE,  EX-      Mj         ^  worthlcs3  and  charged 

statement  should  be  attached  to  the  CHANGE  OR  GIFT  OF  STOCKS    ^  du  .      thf,  6hould  be  reported 

return  explaining  the  valuation  placed  and  BONDS  hcre      J,,0  th=  case  of  debts  created 

on  such  dividends.  If  Vou  have  any  profit  (or  loss)  from  prior  to  Januaiy  1,  1919,  only  their 

(c)  The  tune  ■when  thepB.tt.lb-  If  y™Ba™  faring  \he  year  you  value  on  that  date  can  be  deducted 
tributed  in  fmdends  were  e^edby  ^  ^^^  any  itoeks  or  bonds,  upon  subsequently  ascertaming  them 
SerXsS  fucle"  iffSfT"  Se  Form  201  and  not  this  form.  to  be  worthies.,.. 
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Income  Tax 


SCHEDULE  OF  SALES  OF  SECURITIES 


Submitted  in  connection  with  income  tax  return  of 

NAME  OF  TAXPAYER 


(Thii  ihould  utii  with  m 


INSTRUCTIONS 


a.    Enter  in  column  5  the  Bala  price  or  in  the  case  of  exchange,  the  fair  market  value  of  the  property  received  in  exchange. 
3.    Gifts  o(  securities  are  treated  in  the  same  manner  as  sales  ot  the  fair  market  price  on  the  date  of  gift.    The  difference  bet? 
such  value  and  cost  (or  value  on  January  1,  1919  if  acquired  prior  thereto)  constitute*  taxable  gain  or  deductible  loss.    - 


TITLE  OF  SECURITY 

Number  of 

Shares 
Amount  of 

Bonds 

Date 
Acquired 

Coat  (or  Value  on 

Jan.  1,  1919  if 

acquired  prior 

thereto) 

Sales  Price 

Column  I 

Cokaua 

Col  map  1 

Column  4 

blBtO. 

$ 

t 

Totals 

i 

$ 

Answer  these  questions 

.  Did  you  make  a  gift  to  anyone  of  any  securities  during  the  year?. 


a.  If  so,  are  they  included  in  this  schedule  in  accordance  with  instruction  3,  above? ,. 

I  Certify  that  the  foregoing  is  a  correct  and  complete  statement  of  all  sales  and  gifts  of  securities,  dur- 
ing the  taxable  year,  19 
Date _ los  . 


Signature  of  lupiycr 
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^^   3   ™  __  MMMMyWO  (JS-T7W) 

FRANCHISE  TAX  ON  BUSINESS  CORPORATIONS 
Every  corporatioa  incorporated  prior  to  July  i,  1920,  must  make  this  report. 

To  STATE  TAX  DEPARTMENT,  ALBANY,  N.  Y. 

r  •Tl!!irepo,?JB. DUE  JULY  1, 1920,  if  the  corporation  made  a  report  ofnet  earnings  to  tho  United  States  Treasury  Derailment  before 
Juno  1, 1020,  or  if  tho  corporation  completed  no  fiscal  year  prinr  to  July  1,  1920. 

The  report  must  cover  tho  conditions  and  tho  cotiro  net  income  for  tho  corporation's  last  fiscal  year  ending  on  or  "before  June  30,  192(1. 

Corporations  filing  reports  with  tho  United  States  Treasury  Department  after  June  1,  1920,  for  a  fiscal  year  ending  before  July  1,  1920. 
must  filp  this  report  within  thirty  days  after  such  filing. 

Name  of  corporation ,       

(End  corporate  bile) 
Mail  odtlrcsi  _  _ _ 

I   mako   the    following    report  at   such,  company    for    the   year    coding    DECEMBER  31,   1919,    or    the    fiscal    year    ending 


E 


Began  business  in  New  York .... 


(3)  If  not  incorporated  under  the  laws  of  New  York,  has  it  been  legally  authorised  to  do  business  in  New  York  Stale?  .. 

(4)  Authorised  capital  stock,  S „ — (5)  Issued  capital  stock.  June  3f?  1920,  8  

(Ilarcuiiud  with  shun  wilboul  par  Talus,  inwrttha  number  olshansUnisd) 
(6)     Amount  of  average  indebtedness  for  year,  S..._ _ 


(7)    Has  your  fiscal  year  been  changed  since  July  1,  10187... 


ENTIRE-NET  INCOME  FOR  THE  YEAR  ENDING  DECEMBER  31,  1919,  or  the  FISCAL  YEAR  (PERIOD)  COMMENCIht, 


.  AND  ENDING  . 


shown  by  its  report  to  tho  UNITED  STATES  TREASURY  DEPARTMENT  without  deduction  for  csc*M~profi£' normal  income 

tax  or  the  $2,000  allowed  by  the  Federal  Government  as  an  exemption,  I.. 

(Note:    The  above  answer  must  be  based  on  tho  last  report  filed  with  the  Federal  Government  for  a  period  ending  between  July  1, 
1919,  and  June  30,  1C20,  inclusive,) 
(9)'   Dividends  reczived  from  domestic  corporations  not  personal  service  corporations,  and  dividends  upon  stock  or  foreign  corporations  taxable 

by  the  United  States  upon  any  portion  of  their  net  incomes,  t 

(10)    State  amount  of  interest  received  from  Federal  obligations  nnd  not  included  in  item  (8),  S 


•{11)    State  the  amount,  if  any,  allowed  by  the  Federal  Government  for  losses  sustained  In  prior  yean,  S 


(12)     If  the  entire  net  income  sa  first  returned  was  changed  by  the  Federal  Government,  atsle  the  amount  of  such  entire  n 
determined  for  tho  year  ending. ,  1816,  S 


□  : 


-..,  1017,  8 ; ,  1918,  S .. 


t  income,  wherever 


O 

n 

a  ™u™, , . ^ 

(14)    If  tho  amount  reported  is  inaccurate,  state  the  amount  claimed  to  be  correct,  8 C 


(15)     Nature  of  business  and  how  transacted . 


;t  and  number  where  business  is  conducted— 


(17)    State  the  city  or  town,  street  number  and  state  where  the  company  maintained  any  permanent  store,  warehouse,  factory  or  other  place  ol 
continuous  business  outside  tho  State  of  New  York  during  tho  year 

(16)     Any  corporation  taxable  hereunder  may  omit  from  this  report  the  segregation  of  assets  on  page  2  only  by  signing  the  following  consent: 


I  AM  AUTHORIZED  by  the  Board  of  Directors  of  this  corporation 
taxed  upon  its  entire  net  income  at  4J  per  cent  or  upon  its  entire  is—  J  - 


Da  not  sign  consent  unless  taxable  by  the 
State  of  New  York  on  entire  incomo  or  en  tiro 

issued  capital  slock. 


(IS)    Does  this  corporation  own  a  majority  of  the  stock  of  another  or  other  corporations?.... 
If  so,  give  name  of  each  and  amount  held . 


(20)  Is  a  majority  of  the  stock  of  this  corporation  owned  by  another  corporation? 

(21)  Did  this  corporation  file  a  consolidated  report  with  the  United'  States  Treasury  Department? ... 

(22)  Were  its  income  and  assets  included  in  the  consolidated  report  of  another  corporation? 

If  so,  name  of  corporation  reporting  tho  consolidated  net  income. 


(23)  Give  the  names  and  net  income  or  loss  attributable  to  each  corporation  included  in  the  consolidated  report,  and  specify  whether  gain  or 

loss —A ™» „__„ S 

„ „...S .*,..._ 

(24)  Hsa  this  corporation  sinrc  January  1,  1917,  cither  directly  or  indirectly,  acquired  by  merger,  consolidation  or  purchase,  the  major  part 

of  the  assets  or  tho  franchise  of  any  other  corporation  or  corporations' — „  _ 

If  so,  £ivc  name  of  each  corporation  and  date  of  acquisition.... _ 
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SEGREGATION  OP  ASSETS 
Note  i    This  segregation  mint  bo  made  unless  tho  consent  under  Paragraph  18,  Page  1,  has  boon  signed. 
TOTAL  SEGREGATED  ASSETS  WHEREVER  LOCATED 


(a)    Average  total  monthly  value  for  tho  fiscal  or  calendar  year  of  bills  and  accounts 
receivable  arising  from  personal  property  sold  by  the  corporation  from  merchandise 

.(b)    Average  total  monthly  value  for  the  fiscal  or  calendar  year  of  hills  and  account* 
receivable  arising  front  the  purchase,  or  sale  or,  or  trading  In,  personal  property, 
or  from  services  performed  by  the  corporation,  its  officers  or  agents,  excluding  those 

lAverago  monthly  value  of  all  Its  real  property  wherever  located  (actual  value) 

(Average  monthly  value  of  all  Ita  tangible  personal  property  wherever  located  (actual 

■Average  total  actual  value  of  shares  of  stocks  of  other  corporations  owned  by  this  cor- 

ASSETS  SEGREGATED  TO  NEW  YORK  BTATE  ONLY 

(a)  Average  monthly  value  of  bills  and  accounts  receivable  arising  from  personal  property 

sold  by  the  corporation  torn  merchandise  manufactured  by  It  within  this  state. . . 

(b)  Average  monthly  value  of  bills  and  accounts  receivable  arising  from  personal  propertj 

owned  by  the  corporation  and  not  manufactured  by  it  within  this  state  but  sold 

(o)    Average  monthly  value  of  bills  and  accounts  receivable  arising  from  the  purchase  or 
sale  of,  or  trading  in,  goods,  wares  or  merchandise-  not  located  at  any  place  at  which 

T           tho  corporation  conducted  a  permanent  or  continuous  business  without  the  state 
and  where  the  bills  and  accounts  receivable  arose  from  orders  received  or  accepted 

(d)    Average-  monthly  value  of  bills  and  accounts  receivable  arising  from  services  per- 
formed by  any  officer,  agent  or  representative  of  tho  corporation  connected  with 
sent  from,  or  reporting,  either  directly  or  Indirectly,  to  any  officer  located  in  this 

{Average  monthly  value  of  its  real  property  within  this  State  as  detailed  In  this  report 

{Average  monthly  value  of  Ita  tangible  personal  property  b  Now  York  State  aa  detailed 

(Average  total  ocluat  value  of  shares  of  stocks  of  other  corporations  owned  by  it  ant 

allocated  to  this  State  by  rule  boW 



t 



!n*al  properly  sad  lanjiblo  personal  property  shall  bo  taken 
Tba  value-  of  sharca  of  stock  of  anolhar  corponlion  owotd  b 
*  ~*  'S*  State  In  accordance-  with  tho  valuo  of  too  pbyanal  prope. 


*  of  allocation  of  SJ 


Nora  — Itlhoi 


it  of  tho  annujj  ij. 


B  wharo  locatod 

bis  fagnjundir  -lull  for  purpow 

ao  Btata  rapraaanOjis  auoh  uara  i 

rr  tbia  ajtidn  aa  returned  to  tba  United  Blatta  tnasurr 
aUm,  men  corporation,  within  lea  day*  after  raealpt 


dnyi  after  raealpt  of  iucb  notification  of 
«t  lnaoaH  upon  which  the  lax  Is  required 


DISTRIBUTION  SCHEDULE 

(Must  be  completed) 


Incorporated  village-. 


If  the  company  has  real  or  tangible  personal  property  b  an  incorporated  village  (or  villages)  in  this  State  tho  name  of  such  village  and  tho 
wn  and  county  where  such  village  la  located  must  be  entered  below,  together  with  tho  value  of  such  property. 


Incorporated  villago  of 

In  the  town  of 

County  of 

Personal 

Real 

* 

S 

io  is  needed  odd  a  paster) 


The  values  or  real  and  tangible  personal  property  in  villages  must  bo  distributed  to  the  proper  TOWNS  In  the  table  below,    Do  not 
political  subdivisions  "  incorporated  villago    and  "  town.       Names  of  hamlets  or  postomcos  other  than  Incorporated  villages  aro  nut 


Schedule  of  Real  and  TangibU  Personal  Property  Su  Now  York  Stats 
by  Cities  and  Towns 

Personal, 
actual  valuo 

Real  estate, 
actual  value 

Real  estate, 
assessed  value 

City  of 

t 

City  of  ... 

.. _  County  of..          __ _ 

tL  - 

City  of, 

comtj-or 

=, 

r* ----- 

Town  of . 

I 

Town  of . 

—    - County  of. .  

Town  of . 

County  of                .  .  „.            

Town  of.. 

Town  of . 

Town  of  . 

County  of _ _. 

.- 



■o  epaoo  is  needed  odd  a  poster) 
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NOTE  CAREFULLY! 
Tho  segregation  below  need  not  bo  made  by 

1.  Any  corporation  whose  entire  assets  or  business  are  in  New  York  State. 

2.  Any  corporation  consenting  under  paragraph  (IS)  of  this  blank. 

3.  Any  corporation  whoso  tax  upon  it*  entire  net  earnings  would  bo  greater  than  upon  its  issued  capital  oteck  r.t  ono  mul,  aa  apportioned 
under  Articlo  9-A  of  tho  Tax  Law. 


SEGREGATION  FOR  ONE  MILL  TAX  ONLY 


ASSETS  IN  NEW  YORK  STATE 
Average  monthly  bank  and  cash  balanoc 

employed  during  tho  year__ $        


A  verbs'-  value  of  bills  and  accounts  receiv- 
able during  the  year „ $._. 


Average  value  of  bends,  loans  on  call  and 
other  financial  securities  held,  used  or 
employed  in  New   York   during  tho 


ASSETS  OUTSIDE  NEW  YORK  STATE 
(a)  Average  monthly  bank  and  cash  balance 

employed  during  the  year $. 


00  Average  value  of  bills  and  accounts  receiv- 
able during  the  year. §.. 


)  Average  value  of  bonds,  loans  on  call  and 
other  financial  Becuritiea  held,  used  or 
employed  outside  the  State  of  New 


yfflF 

P  P 

..  8 

York  during  tho  year 


PENALTIES 

Any  OFFICER  making  a  fraudulent  report  becomes  personally  liable  to  a  FINE  OP  $1,000. 

The  Law  provides  a  PENALTY  of  not  more  than  $5,000  for  neglect  or  refusal  to  file  this  report. 

FOR  FAILING,  THROUGH  NEGLIGENCE,  TO  PAY  TAX  WHEN  DUE: 

Ten  per  cent  of  tho  tax  due  and  unpaid  plus  Interest  at  the  rate  of  I  per  cent  per  month  during  the  period  In  which  It  remains  unpaid. 


,  neither  tho  highest  amount  nor  the  lowest, 


!  not  to  be  filled.    Whercver'no  figures  are 


INFORMATION  ' 

The  word  "  average  "  wherever  it  appears;  in  this  report  baa  its  plain,  ordinary  signifies 
but  the  mean. 

In  making  report  every  space  must  be  used  except  where  tho  blank  states  that  tho  spaces  b 
to  be  inserted  the  word  "  none  "  should  be  inserted. 

If  there  is  no  net  Income  to  be  returned  in  answer  to  paragraph  (8)  do  not  use  figures  but  insert  the  word  "  deficit  "  or  "  none." 

New  corporations  which  have  NOT  issued  any  capital  stock  PRIOR  to  July  1, 1920,  MUST  answer  paragraph  (5)  by  tho  word  "  NONE." 

ALL  CORPORATIONS  MUST  MAKE  THIS  REPORT  EXCEPT  THE  FOLLOWING: 

(1)  Real  estate  corporations  wholly  engaged  in  the  purchase  and  sale  of  and  holding  title  to  real  estate  for  themselves  (this  does  not 
include  so-called  real  estate  companies  having  leasehold  interests  only,  or  real  estate  agents  or  broken). 

.  (2)  '  Corporations  whose  sole  business  consists  of  holding  stocks  of  other  corporations  for  the  purpose  of  controlling  tho  management 
and  affairs  of  such  other  corporations,  except  such  as  arc  specifically  subject  to  report  under  the  provisions  of  subdivision  nine  of  section  two 
hundred  and  eleven  of  the  tax  law. 

(3)  Transportation,  transmission,  heating,  lighting  and  power  corporations,  insurance  companies,  banks,  savings  banks,  trust  companies 
and  other  corporationa  taxable  under  Sections  1S-1  to  189  of  the-  tax  law  inclusive 


WHEN  AFFIDAVIT  SHOULD  BE  FURNISHED: 

Any  corporation  which  has  never  issued  any  stock  or  has  disposed  of  all  its  assets  and  abandoned  its  charter  must  file  an  affidavit 
equivalent  in  substance  to  form  30  of  this  department  which  will  be  supplied  upon  request.  Simply  to  write  "  out  of  business,"  "  never  began 
business,"  "  dead,"  et  cetera,  is  not  a  sufficient  compliance  to  relieve  from  the  penal  provisions  of  the  statute. 

Checks  to  pay  taxes  should  not  be  sent  to  this  department  in  any  case.  All  taxes  are  payable  to  the  State  Comptroller  but  check  should 
not  be  sent  to  him  until  a  bill  is  received. 
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aSTTDAVTT  OP  PRESIDENT,  VICE-PRESIDENT,  secretary  or  treasurer 

STATE  OF  NEW  YORK, 

Pvu,Tity«f  _ 

On  thiiL..-.  - —  day  "f  ,,,      ,  ,,      *■  D.  192 ,  personally  appeared  befora  me,  a  Notary  Public  in  anil 


> 


for  the  County  of_ 


.,  of  the  above  namod  company. 


Sworn  to  befora  me  the  day  end  year  aforouid. 


NAMES  AND  MAIL  ADDRESS  OF  OFFICERS 


FILE  WITH 

STATE  TAX  DEPARTMENT 

ALBANY,  N.  Y. 


TAXATION  OF  CORPORATE  FRANCHISES  UNDER  ARTICLE  it  OF  THE  TAX  LAW 


REPORT  DUE  JULY  1,  1«0 
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S-I.T.    0-15-20-55,000  (26-3063) 

Dated  at ,  N.  Y. 

'. -.192 

To  the  State  Tax  Commission 

Albany,  N.  Y.: 

I  hereby  sivear  that  the  delinquency  in  filing  franchise  return. on 
Form  S  I.T.  for  the  tax  year  beginning  November  1, 1920,  which  return 
was  due  July  1, 1920,  for _ 

(Give  name  and  address  of  delinquent  corporation) 

as  required  by  the  Act  of  June  Jf.,  1917 ,  Chapter  726  and  acts  amenda- 
tory thereof,  was  not  due  to  any  intent  to  violate  the  laiv  or  evade 
taxation,  but  was  due  to 


(Here  Insert  dearly  and  concisely  the  cause  of  the  delay) 


Desiring   to   compromise    the   liability,  I  hereby   tender  the  sum  of 

$ ,  which   I  request   be   accepted  in  compromise   of  the 

specific  penalty  only. 

(Signed) 


(Address).. 


Subscribed  and  sworn  to  before  me 
this day  of. 

192 


If  remittance  is  made  by  check,  same  must  be  certified  and  made 
payable  to  the  State  Comptroller. 
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MF-15.    6-18-20-5O00  (26-8668) 


TO  THE  STATE  TAX  DEPARTMENT 
ALBANY,  N.  Y. 


IN  re  

Name  o£  Corporation) 


(P.  0.  Address). 


STATE  OF 

County  of  

being  duly  sworn,  says  that  he  is  a 

resident  cf  and  that  he  is  the 

of  the    .• 

a  corporation  organized  under  the  laws  of ;  that  said 

corporation  ceased  business  in  the  State  of  New  York  not  later  than .'. ,  19. . ; 

that  the  entire  assets  pf  said  corporation  in  New  York  State  were  disposed  of  not  later  than 

,19....,  through  (*) ;  that  no  property  or 

place  of  business  is,  or  will  be,  maintained  within  New  York  State. 

If  the  assets  were  acquired  by  another  corporation  give  the  name  of  the  acquiring  cor- 
poration     

Deponent  further  says  that  this  affidavit  is  made  for  the  purpose  of  having  the  name  of 
the  corporation  eliminated  from  the  list  of  those  required  to  file  annual  returns  under  Article 
9-A  of  the  Tax  Law,  and  that  he  realizes  that  the  obligation  to  secure  blanks  and  make  return 
is  assumed  by  the  corporation  in  event  of  its  ownership  of  any  property  located  within  New 
York  State  or  the  maintenance  of  a  place  of  business  therein. 


(Signature  of  corporate  officer) 
(Official   title) 


Subscribed  and  sworn  to  before  me, 

this day  of., 192... 


Notary  Public. 

(")  Use    such    terms    as    "removal,    sale,    foreclosure,    assignment,    merger,    forfeiture,  .  condemnation,, 
consolidation,  dissolution,  etc." 
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30  0.  T.    11-13-19-10,000  (2B355H. 

TO  THE  STATE  TAX  DEPARTMENT 
File  No ALBANY,  N.  Y. 


In  re 

( Name  o{  Corporation) 


(P.  O.  Address).. 


STATE  OF 

County  of 


..being  duly  sworn,  says  that  he  is  a 


resident  of... 


and  that  he  was  the  last  elected  and  acting..— 

of  the a  corporation  organized  under  the  laws 

of. ;  that  said  corporation  ceased  business  not  later 

than 191....;  that  the  entire  assets  of  said  corporation  were  disposed  of 

not  later  than _ 191....;  through  (*) ;  that  the  charter 

has  been  abandoned  and  the  corporation  does  not  contemplate  resuming  operations  under  said 
charter. 

If  the  assets  were  acquired  by  another  corporation  give  the  name  of  the  acquiring  cor- 
poration  

Deponent  further  says  that  this  affidavit  is  made. for  the  purpose  of  having  the  name  of 

the  corporation  eliminated  from  the  list  of  those  required  to  file  annual  returns  under  § 

of  the  tax  law,  and  he  realizes  that  the  obligation  to  secure  blanks  and  make  return  is  assumed 
by  the  corporation  in  event  operations  are  resumed  under  its  charter. 


(Signature  df  corporate  officer) 


Subscribed  and  sworn  to  before  me, 
this day  of 191. — 


(Official  capacity; 
,*)  Use  such  terras  as  "sale,  foreclosure  assignment,  merger,  forfeiture,  condemnation,  consolidation,  dissolution,  etc," 
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APPENDIX  B 


COURT  DECISIONS 


Travis  v.  Yale  and  Towne  Manufacturing  Company 

Decision  of  District  Court',   Southern  District  of  New  York, 
affirmed  March  I,  1920. 

(Decision.) 

Supreme  Court  of  the  United  States. 

252  U.  S.  60. 


Appeal  from  the  District  Court 
of  the  United  States  for  the 
Southern  District  of  New 
York. 


Eugene    M.    Travis,    as   Comptroller   of 
the    State    of    New    York,    Appellant, 

vs. 
The  Yale  &  Towne  Manufacturing 

Company- 
Mr.  Justice  Pitney  delivered  the  opinion  of  the  Court. 
This  was  a  suit  in  equity,  brought  in  the  District  Court  by  appellee 
against  appellant  as  Comptroller  of  the  State  of  New  York  to  obtain  an 
injunction  restraining  the  enforcement  of  the  Income  Tax  Law  of  that 
State  (Chap.  627,  Laws  of  1919)  as  against  complainant,  upon  the  ground 
of  its  repugnance  to  the  Constitution  of  the  United  States  because  violating 
the  interstate  commerce  clause,  impairing  the  obligation  of  contracts,  de- 
priving citizens  of  the  States  of  Connecticut  and  New  Jersey  employed 
by  complainant  of  the  privileges  and  immunities  enjoyed  by  citizens  of 
the  State  of  New  York,  depriving  complainant  and  its  non-resident  em- 
ployees of  their  property  without  due  process  of  law,  and  denying  to  such 
employees  the  equal  protection  of  the  laws.  A  motion  to  dismiss  the 
bill — equivalent  to  a  demurrer — was  denied  upon  the  ground  that  the  Act 
violated  sec.  2  of  Art.  IV  of  the  Constitution  by  discriminating  against 
non-residents  in  the  exemptions  allowed  from  taxable  income;  an  answer 
was  filed,  raising  no  question  of  fact;  in  due  course  there  was  a  final 
decree  in  favor  of  complainant;  and  defendant  took  an  appeal  to  this 
court  under  sec.  238  Judicial  Code. 

The  Act  (sec.  351)  imposes  an  annual  tax  upon  every  resident  of  the 
State  with  respect  to  his  net  income  as  defined  in  the  Act,  at  specified 
rates,  and  provides  also :  "A  like  tax  is  hereby  imposed  and  shall  be 
levied,  collected  and  paid  annually,  at  the  rates  specified  in  this  section, 
upon  and  with  respect  to  the  entire  net  income  as  herein  defined,  except 
as  hereinafter  provided,  from  all  property  owned  and  from  every  busi- 
ness, trade,  profession  or  occupation  carried  on  in  this  State  by  natural 
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persons  not  residents  of  the  State."  Sec.  359  defines  gross  income,  and 
contains  this  paragraph :  "3.  In  the  case  of  taxpayers  other  than  residents, 
gross  income  includes  only  the  gross  income  from  sources  within  the 
State,  but  shall  not  include  annuities,  interest  on  bank  deposits,  interest  on 
bonds,  notes  or  other  interest-bearing  obligations  or  dividends  from  cor- 
porations, except  to  the  extent  to  which  the  same  shall  be  a  part  of  income 
from  any  business,  trade,  profession  or  occupation  carried  on  in  this 
State  subject  to  taxation  under  this  article."  In  sec.  360  provision  is  made 
for  deducting  in  the  icomputation  of  net  income  expenses,  taxes,  losses, 
depreciation  charges,  etc.;  but,  by  paragraph  11  of  the  same  section. 
"In  the  case  of  a  taxpayer  other  than  a  resident  of  the  State  the  deduc- 
tions allowed  in  this  section  shall  be  allowed  only  if,  and  to  the  extent  that, 
they  are  connected  with  income  arising  from  sources  within  the  State; 
....  By  sec.  362  certain  exemptions  are  allowed  to  any  resident 
individual  taxpayer,  viz.,  in  the  case  of  a  single  person  a  personal  exemp- 
tion of  $1,000,  in  the  case  of  the  head  of  a  family  or  a  married  person 
living  with  husband  or  wife,  $2,000 ;  and  $200  additional  for  each  dependent 
person  under  18  years  of  age  or  mentally  or  physically  defective.  The 
next  section  reads  as  follows :  "Sec.  363.  Credit  for  taxes  in  case  of 
taxpayers  other  than  residents  of  the  State.  Whenever  a  taxpayer  other 
than  a  resident  of  the  State  has  become  liable  to  income  tax  to  the 
State  or  country  where  he  resides  upon  his  net  income  for  the  taxable 
year,  derived  from  sources  within  this  State  and  subject  to  taxation  under 
this  article,  the  comptroller  shall  credit  the  amount  of  income  tax  payable 
by  him  under  this  article  with  such  proportion  of  the  tax  so  payable  by 
him  to  the  State  or  country  where  he  resides  as  his  income  subject  to 
taxation  under  this  article  bears  to  his  entire  income  upon  which  the  tax 
so  payable  to  such  other  State  or  country  was  imposed;  provided  that 
such  credit  shall  be  allowed  only  if  the  laws  of  said  State  or  country 
grant  a  substantially  similar  credit  to  residents  of  this  State  subject  to 
income  tax  under  such  laws."  Sec.  366  in  terms  requires  that  every 
"withholding  agent"  (including  employers)  shall  deduct  and  withhold  2 
per  centum  from  all  salaries,  wages,  etc.,'  payable  to  non-residents,  where 
the  amount  paid  to  any  individual  equals  or  exceeds  $1,000  in  the  year, 
and  shall  pay  the  tax  to  the  Comptroller.  This  applies  to  a  resident  em- 
ployee, also,  unless  he  files  a  certificate  showing  his  residence  address  within 
the  State. 

Complainant,  a  Connecticut  corporation  doing  business  in  New  York 
and  elsewhere,  has  employees  who  are  residents  some  of  Connecticut  others 
of  New  Jersey  but  are  occupied  in  whole  or  in  part  in  complainant's  busi- 
ness in  New  York.  Many  of  them  have  annual  salaries  or  fixed  compensa- 
tion exceeding  $1,000  per  year,  and  the  amount  required  by  the  Act  to  be 
withheld  by  complainant  from  the  salaries  of  such  non-resident  employees 
is  in  excess  of  $3,000  per  year.  Most  of  these  persons  are  engaged  under 
term  contracts  calling  for  stipulated  wages  or  salaries  for  a  specified 
period. 
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The  bill  sets  up  that  defendant,  as  Comptroller  of  the  State  of  New 
York,  threatens  to  enforce  the  provisions  of  the  Statute  against  com- 
plainant, requires  it  to  deduct  and  withhold  from  the  salaries  and  wages 
payable  to  its  employees  residing  in  Connecticut  or  New  Jersey  and  citi- 
zens of  those  States  respectively,  engaged  in  whole  or  in  part  in  com- 
plainant's business  in  the  State  of  New  York,  the  taxes  provided  in  the 
statute,  and  threatens  to  enforce  against  complainant  the  penalties  pro- 
vided by  the  Act  if  it  fails  to  do  so;  that  the  Act  is  unconstitutional  for 
the  reasons  above  specified;  and  that  if  complainant  does  withhold  the 
taxes  as  required  it  will  be  subjected  to  many  actions  by  its  employees 
for  reimbursement  of  the  sums  so  withheld.  No  question  is  made  about 
complainant's  right  to  resort  to  equity  for  relief;  hence  we  come  at  once 
to   the   constitutional   questions. 

That  the  State  of  New  York  has  jurisdiction  to  impose  a  tax  of  this 
kind  upon  the  incomes  of  non-residents  arising  from  any  business,  trade, 
profession,  or  occupation  carried  on  within  its  borders,  enforcing  pay- 
ment so  far  as  it  can  by  the  exercise  of  a  just  control  over  persons  and 
property  within  the  State,  as  by  garnishment  of  credits  (of  which  the 
withholding  provision  of  the  New  York  law  is  the  practical  equivalent)  ; 
and  that  such  a  tax,  so  enforced,  does  not  violate  the  due  process  of  law 
provision  of  the  Fourteenth  Amendment,  is  settled  by  our  decision  in 
Shaffer  v.  Carter,  State  Auditor,  this  day  announced,  involving  the  income 
tax  law  of  the  State  of  Oklahoma.  That  there  is  no  unconstitutional  dis- 
crimination against  citizens  of  other  States  in  confining  the  deduction  of 
expenses,  losses,  etc.,  in  the  case  of  nonresident  taxpayers  to  such  as  are 
connected  with  income  arising  from  sources  within  the  taxing  State,  like- 
wise is  settled  by  that  decision. 

It  is  not  here  asserted  that  the  tax  is  a  burden  upon  interstate  com- 
merce; the  point  having  been  abandoned  in  this  court. 

The  contention  that  an  unconstitutional  discrimination  against  non-citi- 
zens arises  out  of  the  provision  of  sec.  366  confining  the  withholding  at 
source  to  the  income  of  non-residents  is  unsubstantial.  That  provision 
does  not  in  any  wise  increase  the  burden  of  the  tax  upon  non-residents, 
but  merely  recognizes  the  fact  that  as  to  them  the  State  imposes  no  per- 
sonal liability,  and  hence  adopts  a  convenient  substitute  for  it.  See  Bell's 
Gap  Railroad  Co.  v.  Pennsylvania,  134  U.  S.  232,  239. 

Nor  has  complainant  on  its  own  account  any  just  ground  of  com- 
plaint by  reason  of  being  required  to  adjust  its  system  of  accounting  and 
paying  salaries  and  wages  to  the  extent  required  to  fulfill  the  duty  of 
deducting  and  withholding  the  tax.  This  cannot  be  deemed  an  unreason- 
able regulation  of  its  conduct  of  business  in  New  York.  Erie  Railroad  v. 
Pennsylvania,  153  U.  S.  628  cited  in  behalf  of  complainant,  is  not  in  point. 
In  that  case  the  State  of  Pennsylvania  granted  to  a  railroad  company  or- 
ganized under  the  laws  of  New  York  and  having  its  principal  place  of 
business  in  that  State  the  right  to  construct  a  portion  of  its  road  through 
Pennsylvania,   upon  prescribed  terms  which  were  assented   to  and   com- 
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plied  with  by  the  company  and  were  deemed  to  constitute  a  contract,  not 
subject  to  impairment  or  modification  through  subsequent  legislation  by 
the  State  of  Pennsylvania  except  to  the  extent  of  establishing  reasonable 
regulations  touching  the  management  of  the  business  done  and  the  property 
owned  by  the  company  in  that  State,  not  materially  interfering  with  or 
obstructing  the  substantial  enjoyment  of  the  rights  previously  granted. 
Afterwards,  Pennsylvania  undertook  by  statute  to  require  the  company, 
when  making  payment  of  coupons  upon  bonds  previously  issued  by  it, 
payable  at  its  office  in  the  City  of  New  York,  to  withhold  taxes  assessed 
by  the  State  of  Pennsylvania  against  residents  of  that  State  because  of 
ownership  of  such  bonds.  The  coupons  were  payable  to  bearer,  and 
when  they  were  presented  for  payment-  it  was  practically  impossible  for 
the  company  to  ascertain  who  were  the  real  owners,  or  whether  they 
were  owned  by  the  same  parties  who  owned  the  bonds.  The  statute  was 
held  to  be  an  unreasonable  regulation  and  hence  to  amount  to  an  impair- 
ment of  the  obligation  of  the  contract. 

In  the  case  at  bar,  complainant,  although  it  is  a  Connecticut  corpora- 
tion and  has  its  principal  place  of  business  in  that  State,  is  exercising  the 
privilege  of  carrying  on  business  in  the  State  of  New  York  without  any 
contract  limiting  the  State's  power  of  regulation.  The  taxes  required 
to  be  withheld  are  payable  with  respect  to  that  portion  only  of  the  salaries 
of  is  employees  which  is  earned  within  the  State  of  New  York.  It  might 
pay  such  salaries,  or  this  portion  of  them,  at  its  place  of  business  in 
New  York;  and  the  fact  that  it  may  be  more  convenient  to  pay  them 
in  Connecticut  is  not  sufficient  to  deprive  the  State  of  New  York  of  the 
right  to  impose  such  a  regulation.  It  is  true  complainant  asserts  that  the 
Act  impairs  the  obligation  of  contracts  between  it  and  its  employees ;  but 
there  is  no  averment  that  any  such  contract  made  before  the  passage  of 
the  Act  required  the  wages  or  salaries  to  be  paid  in  the  State  of  Connecticut, 
or  contained  other  provisions  in  anywise  conflicting  with  the  requirement 
of  withholding.  , 

The  District  Court,  not  passing  upon  the  above  questions,  held  that  the 
Act,  in  granting  to  residents  exemptions  denied  to  non-residents,  violated 
the  provisions  of  sec.  2  of  Art.  IV  of  the  federal  Constitution :  "The 
Citizens  of  each  State  shall  be  entitled  to  all  Privileges  and  Immunities 
of  Citizens  in  the  several  States";  and,  notwithstanding  the  elaborate  and 
ingenious  argument  submitted  by  appellant  to  the  contrary,  we  are  con- 
strained to  affirm  the  ruling. 

The  purpose  of  the  provision  came  under  consideration  in  Paul  v. 
Virginia,  8  Wall.  168,  180,  where  the  court,  speaking  of  Mr.  Justice  Field, 
said :  "It  was  undoubtedly  the  object  of  the  clause  in  question  to  place 
the  citizens  of  each  State  upon  the  same  footing  with  citizens  of  other 
States,  so  far  as  the  advantages  resulting  from  citizenship  in  those 
States  are  concerned.  It  relieves  them  from  the  disabilities  of  alienage  in 
other  States;  it  inhibits  discriminating  legislation  against  them  by  other 
States;    it   gives   them   the   right  of   free  ingress   into   other   States,   and 
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egress  from  them;  it  insures  to  them  in  other  States  the  same  free- 
dom possessed  by  the  citizens  of  those  States  in  the  acquisition  and 
enjoyment  of  property  and  in  the  pursuit  of  happiness;  and  it  secures 
to  them  in  other  States  the  equal  protection  of  their  laws.  It  has  been 
justly  said  that  no  provision  in  the  Constitution  has  tended  so  strongly 
to  constitute  the  citizens  of  the  United  States  one  people  as  this."  And 
in  Ward  v.  Maryland,  12  Wall.  418,  holding  a  discriminatory  State  tax 
upon  non-resident  traders  to  be  void,  the  court,  by  Mr.  Justice  Clifford, 
said  (p.  430)  :  "Beyond  doubt  those  words  [privileges  and  immunities] 
are  words  of  very  comprehensive  meaning,  ,but  it  will  be  sufficient  to  say 
that  the  clause  plainly  and  unmistakably'  secures  and  protects  the  right  of 
a  citizen  of  one  State  to  pass  into  any  other  State  of  the  Union  for  the 
purpose  of  engaging  in  lawful  commerce,  trade,  or  business  without  molesta- 
tion ;  to  acquire  personal  property ;  to  take  and  hold  real  estate ;  to  main- 
tain actions  in  the  courts  of  the  State;  and  to  be  exempt  from  any  higher 
taxes  or  excises  than  are  imposed  by  the  State  upon  its  own  citizens." 

Of  course  the  terms  "resident"  and  "citizen"  are  not  synonymous, 
and  in  some  cases  the  distinction  is  important  {La  Tourette  v.  McMaster, 
248  U.  S.  465,  470)  ;  but  a  general  taxing  scheme  such  as  the  one  under 
consideration,  if  it  discriminates  against  all  non-residents,  has  the  neces- 
sary effect  of  including  in  the  discrimination  those  who  are  citizens  of 
other  States;  and,  if  there  be  no  reasonable  ground  for  the  diversity 
of  treatment,  it  abridges  the  privileges  and  immunities  to  which  such 
citizens  are  entitled.  In  Blake  v.  McClung,  172  U.  S.  239,  247;  176  U.  S. 
59,  67,  the  court  held  that  a  statute  of  Tennessee,  declaring  the  terms  upon 
which  a  foreign  corporation  might  carry  on  business  and  hold  property 
in  that  State,  which  gave  to  its  creditors  residing  in  Tennessee  priority  over 
all  creditors  residing  elsewhere,  without  special  reference  to  whether  they 
were  citizens  or  not,  must  be  regarded  as  contravening  the  "privileges  and 
immunities"  clause. 

The  nature  and  effect  of  the  crucial  discrimination  in  the  present  case 
are  manifest.  Sec.  362  in  the  case  of  residents,  exempts  from  taxation 
$1,000  of  the  income  of  a  single  person,  $2,000  in  the  case  of  a  married 
person,  and  $200  additional  for  each  dependent.  A  non-resident  taxpayer 
has  no  similar  exemption ;  but  by  sec.  363,  if  liable  to  an  income  tax  in 
his  own  State,  including  income  derived  from  sources  within  New  York 
and  subject  to  taxation  under  this  Act,  he  is  entitled  to  a  credit  upon  the 
income  tax  otherwise  payable  to  the  State  of  New  York  by  the  same  pro- 
portion of  the  tax  payable  to  the  State  of  his  residence  as  his  income 
subject  to  taxation  by  the  New  York  Act  bears  to  his  entire  income  taxed 
in  his  own  State;  "provided,  that  such  credit  shall  be  allowed  only  if  the 
laws  of  said  State  ....  grant  a  substantially  similar  credit  to  residents 
of  this  State  subject  to  income  tax  under  the  laws." 

In  the  concrete,  the  particular  incidence  of  the  discrimination  is  upon 
citizens  of  Connecticut  and  New  Jersey,  neither  of  which  States  has  an 
income   tax   law.     A   considerable  number   of   complainant's   employees, 
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residents  and  citizens  of  one  or  the  other  of  those  States,  spend  their 
working  time  at  its  office  in  the  city  of  New  York,  and  earn  their  salaries 
there.  The  case  is  typical;  it  being  a  matter  of  common  knowledge  that 
from  necessity,  due  to  the  geographical  situation  of  that  city,  in  close 
proximity  to  the  neighboring  States,  many  thousands  of  men  and  women, 
residents  and  citizens  of  those  States,  go  daily  from  their  homes  to  the 
city  and  earn  their  livelihood  there.  They  pursue  their  several  occupa- 
tions side  by  side  with  residents  of  the  State  of  New  York — in  effect 
competing  with  them  as  to  wages,  salaries,  and  other  terms  of  employ- 
ment. Whether  they  must  pay  a  tax  upon  the  first  $1,000  or  $2,000 
of  income,  while  their  associates  and  competitors  who  reside  in  New  York 
do  not,  makes  a  substantial  difference.  Under  the  circumstances  as  dis- 
closed, we  are  unable  to  find  adequate  ground  for  the  discrimination  ,and 
are  constrained  to  hold  that  it  is  an  unwarranted  denial  to  the  citizens 
of  Connecticut  and  New  Jersey  of  the  privileges  and  immunities  enjoyed 
by  citizens  of  New  York.  This  is  not  a  case  of  occasional  or  accidental 
inequality  due  to  circumstances  personal  to  the  taxpayer  (see  Amoskeag 
Savings  Bank  v.  Purdy,  231  U.  S.  373,  393-394;  Maxwell  v.  Bugbcc,  250 
U.  S.  525,  543)  ;  but  a  general  rule,  operating  to  the  disadvantage  of  all 
non-residents  including  those  who  are  citizens  of  the  neighboring  States, 
and  favoring  all  residents  including  those  who  are  citizens  of  the  taxing 
State. 

It  cannot  be  deemed  to  be  counterbalanced  by  the  provision  of  par. 
3  of  sec.  359  which  excludes  from  the  income  of  non-resident  taxpayers 
"annuities,  interest  on  bank  deposits,  interest  on  bonds,  notes,  or  other 
interest-bearing  obligations  or  dividends  from  corporations,  except  to 
the  extent  to  which  the  same  shall  be  a  part  of  income  from  any  business, 
trade,  profession  or  occupation  carried  on  in  this  State  subject  to  taxation 
under  this  article."  This  provision  is  not  so  conditioned  as  probably  to 
benefit  non-residents  to  a  degree  corresponding  to  the  discrimination  against 
them;  it  seems  to  have  been  designed  rather  (as  is  avowed  in  appellant's 
brief)  to  preserve  the  preeminence  of  New  York  City  as  a  financial 
center. 

Nor  can  the  discrimination  be  upheld,  as  is  attempted  to  be  done, 
upon  the  theory  that  non-residents  have  untaxed  income  derived  from 
sources  in  their  home  States  or  elsewhere  outside  of  the  State  of  New 
York,  corresponding  to  the  amount  upon  which  residents  of  that  State  are 
exempt  from  taxation  under  this  Act.  The  discrimination  is  not  con- 
ditioned upon  the  existence  of  such  untaxed  income;  and  it  would  be  rash 
to  assume  that  non-residents  taxable  in  New  York  under  this  law,  as  a 
class,  are  receiving  additional  income  from  outside  sources  equivalent  to 
the  amount  of  the  exemptions  that  are  accorded  to  citizens  of  New  York 
and  denied  to  them. 

In  the  brief  submitted  by  the  Attorney-General  of  New  York  in  behalf 
of  appellant,  it  it  said  that  the  framers  of  the  Act,  in  embodying  in  it  the 
provision  for  unequal  treatment  of  the  residents  if  other  States  with  respect 
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to  the  exemptions,  looked  forward  to  the  speedy  adoption  of  an  income 
tax  by  the  adjoining  States;  in  which  event,  injustice  to  their  citizens 
on  the  part  of  New  York  could  be  avoided  by  providing  similar  exemptions 
similarly  conditioned.  This,  however,  is  wholly  speculative ;  New  York  has 
no  authority  to  legislate  for  the  adjoining  States;  and  we  must  pass 
upon  its  statute,  with  respect  to  its  effect  and  operation  in  the  existing 
situation.  But  besides,  in  view  of  the  provisions  of  the  Constitution  of 
the  United  States,  a  discrimination  by  the  State  of  New  York  against 
the  citizens  of  adjoining  States  would  not  be  cured  were  those  States  to 
establish  like  discriminations  against  citizens  of  the  State  of  New  York. 
A  State  may  not  barter  away  the  right,  conferred  upon  its  citizens  by  the 
Constitution  of  the  United  States,  to  enjoy  the  privileges  and  immunities 
of  citizens  when  they  go  into  other  States.  Nor  can  discrimination  be 
corrected  by  retaliation;  to  prevent  this  was  one  of  the  chief  ends  sought 
to  be  accomplished  by  the  adoption  of  the  Constitution.  Decree  affirmed. 
Mr.  Justice  McReynolds  concurs  in  the  result. 


Shaffer  v.  Carter 

Decided  March  I,  1920 

(Decision.) 

Supreme  Court  of  the  United  States. 

(252  U.  S.  37) 

Mr.  Justice  Pitney  delivered  the  opinion  of  the  Court. 

These  are  two  appeals,  taken  under  circumstances  that  will  be  ex- 
plained, from  a  single  decree  in  a  suit  in  equity  brought  by  appellant  to 
restrain  the  enforcement  of  a  tax  assessed  against  him  for, the  year  1916 
under  the  Income  Tax  Law  of  the  State  of  Oklahoma,  on  the  ground 
of  the  unconstitutionality  of  the  statute. 

A  previous  suit  having  the  same  object  was  brought  by  him  in  the 
same  court  against  the  officials  then  in  office,  in  which  an  application  for 
an  interlocutory  injunction  heard  before  three  judges  pursuant  to  sec.  266 
Judicial  Code  was  denied,  one  judge  dissenting.  Shaffer  v.  Howard,  250 
Fed.  Rep.  873.  An  appeal  was  taken  to  this  court,  but,  pending  its 
determination,  the  terms  of  office  of  the  defendants  expired,  and,  there 
being  no  law  of  the  State  authorizing  a  revival  or  continuance  of  the 
action  against  their  successors,  we  reversed  the  decree  and  remanded  the 
cause  with  directions  to  dismiss  the  bill  for  want  of  proper  parties.  249 
U.  S.  200. 

After  such  dismissal  the  present  defendant  Carter,  as  State  Auditor, 
issued  another  tax  warrant  and  delivered  it  to  defendant  Bruce,  Sheriff 
of  Creek  County,  with  instructions  to  levy  upon  and  sell  plaintiff's  property 
in  that  county  in  order  to  collect  the  tax  in  question;  and  the  sheriff 
having  threatened  to  proceed,  this  suit-  was  commenced.  An  application 
for  an  interlocutory  injunction,  heard  before  three  judges,  was  denied 
upon  the  authority  of  the  decision  in  250  Fed.  Rep.  and  of  certain  recent 
decisions  of  this  court.  The  decree  as  entered  not  only  disposed  of  the 
application  but  dismissed  the  action.  Plaintiff,  apparently  unaware  of  this, 
appealed  to  this  court  under  sec.  266  Judicial  Code  from  the  refusal  of 
the  temporary  injunction.  Shortly  afterwards  he  took  an  appeal  under 
sec.  238  Judicial  Code  from  the  same  decree  as  a  final  decree  dismissing 
the  action.  The  latter  appeal  is  in  accord  with  correct  practice,  since  the 
denial  of  the  interlocutory  application  was  merged  in  the  final  decree. 
The  first  appeal  (No.  531)  will  be  dismissed. 

The  Constitution  of  Oklahoma,  besides  providing  for  the  annual  taxa- 
tion of  all  property  in  the  State  upon  an  ad  valorem  basis,  authorizes  (Art. 
10,  sec.  12)  the  employment  of  a  variety  of  other  means  for  raising  revenue, 
among  them  income  taxes. 
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The  act  in  question  is  Ch.  164  of  the  laws  of  1915.  Its  first  section 
reads  as  follows :  "Each  and  every  person  in  this  State,  shall  be  liable 
to  an  annual  tax  upon  the  entire  net  income  of  such  person  arising  or  ac- 
cruing, from  all  sources  during  the  preceding  calendar  year,  and  a  like  tax 
shall  be  levied,  assessed,  collected  and  paid  annually  upon  the  entire 
net  income  from  all  property  owned,  and  of  every  business,  trade  or  pro- 
fession carried  on  in  this  State  by  persons  residing  elsewhere."  Subsequent 
sections  define  what  the  term  "income"  shall  include;  prescribe  how  net 
income  shall  be  computed ;  provide  for  certain  deductions ;  prescribe  vary- 
ing rates  of  tax  for  all  taxable  incomes  in  excess  of  $3,000,  this  amount 
being  deducted  (by  way  of  exemption)  from  the  income  of  each  individual, 
and  for  one  living  with  spouse  an  additional  $1,000,  with  further  deduc- 
tions where  there  are  children  or  dependents,  exemptions  being  the  same 
for  residents  and  non-residents ;  require  (sec.  2)  a  return  on  or  before 
March  first  from  each  person  liable  for  an  income  tax  under  the  provisions 
of  the  Act  for  the  preceding  calendar  year;  provide  (sec.  9)  that  the  State 
Auditor  shall  revise  returns  and  hear  and  determine  complaints,  with 
power  to  correct  and  adjust  the  assessment  of  income;  that  (sec.  10)  taxes 
shall  become  delinquent  if  not  paid  on  or  before  the  first  day  of  July, 
and  the  State  Auditor  shall  have  power  to  issue  to  any  sheriff  of  the 
State  a  warrant  commanding  him  to  levy  the  amount  upon  the  personal 
property  of  the  delinquent  party;  and  (by  sec.  11)  "If  any  of  the  taxes 
herein  levied  become  delinquent,  they  shall  become  a  lien  on  all  the  prop- 
erty, personal  and  real,  of  such  delinquent  person,  and  shall  be  subject 
to  the  same  penalties  and  provisions  as  are  all  ad  valorem  taxes." 

Plaintiff,  a  non-resident  of  Oklahoma,  being  a  citizen  of  Illinois  and 
a  resident  of  Chicago  in  that  State,  was  at  the  time  of  the  commencement 
of  the  suit  and  for  several  years  theretofore  (including  the  years  1915  and 
1916)  engaged  in  the  oil  business  in  Oklahoma,  having  purchased,  owned, 
developed,  and  operated  a  number  of  oil  and  gas  mining  leases,  and  being 
the  owner  in  fee  of  certain  oil-producing  land,  in  that  State.  From  prop- 
erties thus  owned  and  operated  during  the  „year  1916  he  received  a  net 
income  exceeding  $1,500,000,  and  of  this  he  made,  under  protest,  a  return 
which  showed  that,  at  the  rates  fixed  by  the  Act,  there  was  due  to  the 
State  an  income  tax  in  excess  of  $76,000.  The  then  State  Auditor  over- 
ruled the  protest  and  assessed  a  tax  in  accordance  with  the  return;  the 
present  Auditor  has  put  it  in  due  course  of  collection;  and  plaintiff  resists 
its  enforcement  upon  the  ground  that  the  Act,  in  so  far  as  it  subjects 
the  incomes  of  non-residents  to  the  payment  of  such  a  tax,  takes  their 
property  without  due  process  of  law  and  denies  to  them  the  equal  protec- 
tion of  the  laws,  in  contravention  of  sec.  1  of  the  Fourteenth  Amendment; 
burdens  interstate  commerce,  in  contravention  of  the  commerce  clause  of 
sec.  8  of  Art.  1  of  the  Constitution ;  and  discriminates  against  non-resi- 
dents in  favor  of  residents,  and  thus  deprives  plaintiff  and  other  non- 
residents of  the  privileges  and  immunities  of  citizens  and  residents  of  the 
State  of  Oklahoma,  in  violation  of   sec.  2  of  Art.  IV.     He  also  insists 
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that  the  lien  attempted  to  be  imposed  upon  his  property  pursuant  to  sec. 
11  for  taxes  assessed  upon  income  not  arising  out  of  the  same  property 
would  deprive  him  of  property  without  due  process  of  law. 

As  ground  for  resorting  to  equity,  the  bill  alleges  that  plaintiff  is  the 
owner  of  various  oil  and  gas  mining  leases  covering  lands  in  Creek  County, 
Oklahoma,  and  that  the  lien  asserted  thereon  by  virtue  of  the  levy  and 
tax  warrant  creates  a  cloud  upon  his  title.  This  entitles  him  to  bring 
suit  in  equity  (Union  Pacific  Ry.  Co.  v.  Cheyenne,  113  U.  S.  516,  525; 
Pacific  Express  Co.  v.  Seibert,  142  U.  S.  339,  348;  Ogden  City  v.  Arm- 
strong, 168  U.  S.  224,  237;  Ohio  Tax  Cases,  232  U.  S.  576,  587;  Greene  v. 
Louisville  &  Interurban  R.  R.  Co.,  244  U.  S.  499,  506),  unless  the  conten- 
tion that  he  has  a  plain,  adequate,  and  complete  remedy  at  law  be  well 
founded. 

This  contention  is  based,  first,  upon  the  provision  of  sec.  9  of  Chap. 
164,  giving  to  the  State  Auditor  the  same  power  to  correct  and  adjust 
an  assessment  of  income  that  is  given  to  the  county  board  of  equalization 
in  cases  of  ad  valorem  assessments,  taken  in  connection  with  Chap.  107 
of  the  Laws  of  1915,  which  provides  (Art.  1,  Subdiv.  B,  sec.  2,  p.  147)  for 
an  appeal  from  that  board  to  the  district  court  of  the  county.  In  a  recent 
decision  (Berryhill  v.  Carter,  185  Pac.  Rep.  93),  the  supreme  court  of  the 
State  held  that  an  aggrieved  income  taxpayer  may  have  an  appeal  under 
this  section,  and  that  thus  "all  matters  complained  of  may  be  reviewed 
and  adjusted  to  the  extent  that  justice  may  demand."  But  the  case  related 
to  "correcting  and  adjusting  an  income  tax  return",  and  the  decision 
merely  established  the  appeal  to  the  district  court  as  the  appropriate  remedy, 
rather  than  an  application  to  the  supreme  court  for  a  writ  of  certiorari. 
It  falls  short  of  indicating — to  say  nothing  of  plainly  showing — that  this 
procedure  would  afford  an  adequate  remedy  to  a  party  contending  that 
the  income  tax  law  itself  was  repugnant  to  the  Constitution  of  the  United 
States. 

Secondly,  reference  is  made  to  sec.  7  of  Subdiv.  B,  Art.  1,  of  Chap. 
107,  Oklahoma  laws  1915,  p.  149,  wherein  it  is  provided  that  where  il- 
legality of  a  tax  is  alleged  to  arise  by  reason  of  some  action  from  which 
the  laws  provide  no  appeal,  the  aggrieved  person  on  paying  the  tax  may 
give  notice  to  the  officer  collecting  it,  stating  the  grounds  of  complaint 
and  that  suit  will  be  brought  against  him;  whereupon  it  is  made  the  duty 
of  such  officer  to  hold  the  tax  until  the  final  determination  of  such  suit 
if  brought  within  thirty  days ;  and  if  it  be  determined  that  the  tax  was 
illegally  collected,  the  officer  is  to  repay  the  amount  found  to  be  in  excess 
of  the  legal  and  correct  amount.  But  this  section  is  one  of  several  that 
have  particular  reference  to  the  procedure  for  collecting  ad  valorem 
taxes;  and  they  are  prefaced  by  this  statement  (p.  147)  :  "Subdivision  B. 
To  the  existing  provisions  of  law  relating  to  the  ad  valorem  or  direct 
system  of  taxation  the  following  provisions  are  added  :"  Upon  this  ground, 
in  Gypsy  Oil  Co.  v.  Howard  and  campanion  suits  brought  by  certain  oil- 
producing  companies  to  restrain  enforcement  of  taxes  authorized  by  the 
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gross  production  tax  law  (Sess.  Laws  1916,  p.  102),  upon  the  ground  that 
they  were  an  unlawful  imposition  upon  federal  instrumentalities,  the 
United  States  District  Court  for  the  Western  District  of  Oklahoma  held 
that  the  legal  remedy  provided  in  section  7  of  Chap.  107  applied  only  to 
ad  valorem  taxes,  and  did  not  constitute  a  bar  to  equitable  relief  against 
the  production  taxes.  Defendants  appealed  to  this  court,  and  assigned  this 
ruling  for  error,  inter  alia;  but  they  did  not  press  the  point,  and  the  decrees 
were  affirmed  upon  the  merits  of  the  federal  question.  Howard  v.  Gypsy 
Oil  Co.,  247  U.  S.  503. 

We  deem  it  unnecessary  to  pursue  further  the  question  whether  either 
of  the  statutory  provisions  referred  to  furnishes  an  adequate  legal  remedy 
against  income  taxes  assessed  under  an  unconstitutional  law,  since  one 
of  the  grounds  of  complaint  in  the  present  case  is  that,  even  if  the  tax  itself 
be  valid,  the  procedure  prescribed  by  sec.  11  of  the  Income  Tax  Law  for 
enforcing  such  a  tax  by  imposing  a  lien  upon  the  taxpayer's  entire  prop- 
erty, as  threatened  to  be  put  into  effect  against  plaintiff's  property  for 
taxes  not  assessed  against  the  property  itself  and  not  confined  to  the  in- 
come that  proceeded  from  the  same  property,  is  not  "due  process  of  law," 
within  the  requirement  of  the  Fourteenth  Amendment.  For  removal  of  a 
cloud  upon  title  caused  by  an  invalid  lien  imposed  for  a  tax  valid  in  itself, 
there  appears  to  be  no  legal  remedy.  Hence,  on  this  ground  at  least,  resort 
was  properly  had  to  equity  for  relief ;  and  since  a  court  of  equity  does  not 
"do  justice  by  halves,"  and  will  prevent,  if  possible,  a  multiplicity  of  suits, 
the  jurisdiction  extends  to  the  disposition  of  all  questions  raised  by  the 
bill.  Camp  v.  Boyd,  229  U.  S.  530,  551-552 ;  McGowan  v.  Parish,  237  U.  S. 
285,  296. 

This  brings  us  to  the  merits. 

Under  the  "due  process  of  law''  provision  appellant  makes  two  con- 
tentions :  first,  that  the  State  is  without  jurisdiction  to  levy  a  tax  upon 
the  income  of  non-residents;  and,  secondly,  that  the  lien  is  invalid  because 
imposed  upon  all  his  property  real  and  personal,  without  regard  to  its 
relation  to  the  production  of  his   income. 

These  are  separate  questions,  and  will  be  so  treated.  The  tax  might  be 
valid,  although  the  measures  adopted  for  enforcing  it  were  not.  Govern- 
mental jurisdiction  in  matters  of  taxation,  as  in  the  exercise  of  the 
judicial  function,  depends  upon  the  power  to  enforce  the  mandate  of 
the  State  by  action  taken  within  its  borders,  either  in  personam  or  in  rem 
according  to  the  circumstances  of 'the  case,  as  by  arrest  of  the  person, 
seizure  of  goods  or  lands,  garnishment  of  credits,  sequestration  of  rents 
and  profits,  forfeiture  of  franchise,  or  the  like;  and  the  jurisdiction  to  act 
remains  even  though  all  permissible  measures  be  not  resorted  to.  Michigan 
Trust  Co.  v.  Ferry,  228  U.  S.  346,  353;  Ex  parte  Indiana  Transportation 
Co.,  244  U.  S.  456,  457. 

It  will  be  convenient  to  postpone  the  question  of  the  lien  until  all 
questions  as  to  the  validity  of  the  tax  have  been  disposed  of. 


SHAFFER  v.  CARTER  573 

The  contention  that  a  State  is  without  jurisdiction  to  impose  a  tax 
upon  the  income  of  non-residents,  while  raised  in .  the  present  case,  was 
more  emphasized  in  Travis,  Comptroller  v.  Yale  &  Towne  Mfg.  Co.,  de- 
cided this  day,  involving  the  income  tax  law  of  the  State  of  New  York. 
There  it  was  contended,  in  substance,  that  while  a  State  may  tax  the  prop- 
erty of  a  non-resident  situate  within  its  borders,  or  may  tax  the  incomes 
of  is  own  citizens  and  residents  because  of  the  privileges  they  enjoy 
under  its  constitution  and  laws  and  the  protection  they  receive  from  the 
State,  yet  a  non-resident,  although  conducting  a  business  or  carrying  on 
an  occupation  there,  cannot  be  required  through  income  taxation  to  con- 
tribute to  the  governmental  expenses  of  the  State  whence  his  income 
is  derived;  that  an  income  tax,  as  against  non-residents,  is  not  only  not  a 
property  tax  but  is  not  an  excise  or  privilege  tax,  since  no  privilege  is 
granted ;  the  right  of  the  non-citizen  to  carry  on  his  business  or  occupation 
in  the  taxing  State  being  derived,  it  is  said,  from  the  provisions  of  the 
federal  Constitution. 

This  radical  contention  is  easily  answered  by  reference  to  fundamental 
principles.  In  our  system  of  government  the  States  have  general  dominion, 
and,  saving  as  restricted  by  particular  provisions  of  the  federal  Constitu- 
tion, complete  dominion  over  all  persons,  property,  and  business  trans- 
actions within  their  borders;  they  assume  and  perform  the  duty  of  pre- 
serving and  protecting  all  such  persons,  property,  and  business,  and,  in 
consequence,  have  the  power  normally  pertaining  to  governments  to  resort 
to  all  reasonable  forms  of  taxation  in  order  to  defray  the  governmental 
expenses.  Certainly  they  are  not  restricted  to  property  taxation,  nor  to 
any  particular  form  of  excises.  In  well-ordered  society,  property  has  value 
chiefly  for  what  it  is  capable  of  producing,  and  the  activities  of  mankind 
are  devoted  largely  to  making  recurrent  gains  from  the  use  and  develop- 
ment of  property,  from  tillage,  mining,  manufacture,  from  the  employ- 
ment of  human  skill  and  labor,  or  from  a  combination  of  some  of  these; 
gains  capable  of  being  devoted  to  their  own  support,  and  the  surplus 
accumulated  as  an  increase  of  capital.  That  the  State,  from  whose  laws 
property  and  business  and  industry  derive  the  protection  and  security 
without  which  production  and  gainful  occupation  would  be  impossible, 
is  debarred  from  exacting  a  share  of  those  gains  in  the  form  of  income 
taxes  for  the  support  of  the  government,  is  a  proposition  so  wholly  incon- 
sistent with  fundamental  principles  as  to  be  refuted  by  its  mere  statement. 
That  it  may  tax  the  land  but  not  the  crop,  the  tree  but  not  the  fruit,  the 
mine  or  well  but  not  the  product,  the  business  but  not  the  profit  derived 
from  it,  is  wholly  inadmissible. 

Income  taxes  are  a  recognized  method  of  distributing  the  burdens 
of  government,  favored  because  requiring  contributions  from  those  who 
realize  current  pecuniary  benefits  under  the  protection  of  the  government, 
and  because  the  tax  may  be  readily  proportioned  to  their  ability  to  pay. 
Taxes  of  this  character  were  imposed  by  several  of  the  States  at  or 
shortly  after  the  adoption  of  the  federal  Constitution.     New  York  Laws 
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1778,  Chap.  17;  Report  of  Oliver  Wolcott,  Jr.,  Secretary  of  the  Treasury, 
to  4th  Congress,  2nd  Sess.  (1796),  concerning  Direct  Taxes;  American 
State  Papers,  1  Finance  423,  427,  429,  437,  439. 

The  rights  of  the  several  States  to  exercise  the  widest  liberty  with 
respect  to  the  imposition  of  internal  taxes  always  has  been  recognized 
in  the  decisions  of  this  court.  In  McCulloch  v.  Maryland,  4  Wheat.  316, 
while  denying  their  power  to  impose  a  tax  upon  any  of  the  .operations  of 
the  federal  Government,  Mr.  Chief  Justice  Marshall,  speaking  for  the 
court,  conceded  (pp.  428-429)  that  the  States  have  full  power  to  tax  their 
own  people  and  their  own  property,  and  also  that  the  power  is  not  con- 
fined to  the  people  and  property  of  a  State,  but  may  be  exercised  upon 
every  object  brought  within  its  jurisdiction;  saying:  "It  is  obvious,  that 
it  is  an  incident  of  sovereignty,  and  is  co-extensive  with  that  to  which  it  is 
an  incident.  All  subjects  over  which  the  sovereign  power  of  a  State 
extends,  are  objects  of  taxation,"  etc.  In  Michigan  Central  Railroad  v. 
Powers,  201  U.  S.  245,  the  court,  by  Mr.  Justice  Brewer,  said  (pp.  292, 
293)  :  "We  have  had  frequent  occasion  to  consider  questions  of  state 
taxation  in  the  light  of  the  federal  Constitution,  and  the  scope  and  limits 
of  national  interference  are  well  settled.  There  is  no  general  supervision 
on  the  part  of  the  Nation  over  state  taxation,  and  in  respect  to  the 
latter  the  State  has,  speaking  generally,  the  freedom  of  a  sovereign  both 
as  to  objects  and  methods."  That  a  State  may  tax  callings  and  occupa- 
tions as  well  as  persons  and  property  has  long  been  recognized.  "The 
power  of  taxation,  however  vast  in  its  character  and  searching  in  its 
extent,  is   necessarily   limited  to  subjects   within   the  jurisdiction   of   the 

State.    These  subjects  are  persons,  property,  and  business It  [taxa- 

"tion]  may  touch  business  in  the  almost  infinite  forms  in  which  it  is  con- 
ducted, in  professions,  in  commerce,  in  manufactures,  and  in  transporta- 
tion. Unless  restrained  by  provisions  of  the  federal  Constitution,  the 
power  of  the  State  as  to  the  mode,  form,  and  extent  of  taxation  is  un- 
limited, where  the  subjects  to  which  it  applies  are  within  her  jurisdiction.'7 
State  Tax  on  Foreign-Held  Bonds,  15  Wall.  300,  319.  See  also  Welton 
v.  Missouri,  91  U.  S.  275,  278;  Armour  &  Co.  v.  Virginia,  246  U.  S.  1,  6; 
American  Mfg.  Co.  v.  St.  Louis,  250  U.  S.  459,  463. 

That  a  State,  consistently  with  the  federal  Constitution,  may  not 
prohibit  the  citizens  of  other  States  from  carrying  on  legitimate  business 
within  its  borders  like  its  own  citizens,  of  course  is  granted;  but  it  does 
not  follow  that  the  business  of  non-residents  may  not  be  required  to  make 
a  ratable  contribution  in  taxes  for  the  support  of  the  government.  On 
the  contrary,  the  very  fact  that  a  citizen  of  one  State  has  the  right  to 
hold  property  or  carry  on  an  occupation  or  business  in  another  is  a  very 
reasonable  ground  for  subjecting  such  non-resident,  although  not  personally 
yet  to  the  extent  of  his  property  held,  or  his  occupation  or  business  car- 
ried on  therein,  to  a  duty  to  pay  taxes  not  more  onerous  in  effect  than 
those  imposed  under  like  circumstances  upon  citizens  of  the  latter  State. 
Sec.  2  of  Art.  IV  of  the  Constitution  entitles  him  to  the  privileges  and 
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immunities  of  a  citizen,  but  no  more ;  not  to  an  entire  immunity  from  taxa- 
tion, nor  to  any  preferential  treatment  as  compared  with  resident  citizens. 
It  protects  him  against  discriminatory  taxation,  but  gives  him  no  right 
to  be  favored  by  discrimination  or  exemption.  See  Ward  v.  Maryland, 
12  Wall.  418,  430. 

Oklahoma  has  assumed  no  power  to  tax  non-residents  with  respect 
to  income  derived  from  property  or  business  beyond  the  borders  of  the 
State.  The  first  section  of  the  act,  while  imposing  a  tax  upon  inhabitants 
with  respect  to  their  entire  net  income  arising  from  all  sources,  confines 
the  tax  upon  non-residents  to  their  net  income  from  property  ow.ied  and 
business,  etc.,  carried  on  within  the  State.  A  similar  distinction  has  been 
observed  in  our  federal  income  tax  laws,  from  one  of  the  earliest  down 
to  the  present.*  The  acts  of  1861  (12  Stat.  309)  and  1864  (13  Stat.  281, 
417)  confined  the  tax  to  persons  residing  in  the  United  States  and  citizens 
residing  abroad.  But  in  1866  (14  Stat.  137-138)  there  was  inserted  by 
amendment  the  following:  "And  a  like  tax  shall  be  levied,  collected, 
and  paid  annually  upon  the  gains,  profits,  and  income  of  every  business, 
trade,  or  profession  carried  on  in  the  United  States  by  persons  residing 
without  the  United  States,  not  citizens  thereof."  Similar  provisions  were 
embodied  in  the  Acts  of  1870  and  1894;  and  in  the  Act  of  1913  (38  Stat. 
166),  after  a  clause  imposing  a  tax  upon  the  entire  net  income  arising  or 
accruing  from  all  sources  (with  exceptions  not  material  here)  to  every 
citizen  of  the  United  States,  whether  residing  at  home  or  abroad,  and  to 
every  person  residing  in  the  United  States  though  not  a  citizen  thereof, 
the  following  appears:  "and  a  like  tax  shall  be  assessed,  levied,  col- 
lected, and  paid  annually  upon  the  entire  net  income  from  all  property 
owned  and  of  every  business,  trade,  or  profession  carried  on  in  the 
United  States  by  persons  residing  elsewhere."  Evidently  this  furnished 
the  model  for  sec.  1  of  the  Oklahoma  statute. 

No  doubt  is  suggested  (the  former  requirement  of  apportionment 
having  been  removed  by  constitutional  amendment)  as  to  the  power  of 
Congress  thus  to  impose  taxes  upon  incomes  produced  within  the  borders 
of  the  United  States  or  arising  from  sources  located  therein,  even  though 
the  income  accrues  to  a  non-resident  alien.  And,  so  far  as  the  question 
of  jurisdiction  is  concerned,  the  due  process  clause  of  the  Fourteenth 
Amendment  imposes  no  greater  restriction  in  this  regard  upon  the  several 
States  than  the  corresponding  clause  of  the  Fifth  Amendment  imposes 
upon  the  United  States. 


*Acts  of  August  s,  1861  (Ch.  45,  sec.  49;  12  Stat.  292,  309);  June 
30,  1864  (Ch.  173,  sec.  116;  13  Stat.  223,  281);  July  4,  1864  (Joint  Res. 
77;  13  Stat.  417);  July  13,  1866  (Ch.  184,  sec.  9;  14  Stat.  98,  137-138); 
March  2,  1867  (Ch.  169,  sec.  13;  14  Stat.  471,  477-478)  ;  July  14,  1870  (Ch. 
255,  sec.  6;  16  Stat.  256,  257)  ;  August  27,  i8Q4  (Ch.  349,  sec.  27;  28  Stat. 
509,  533)  ;  October  3,  1913  (Ch.  16,  sac.  II,  A.  Subd.  1;  38  Stat.  114,  166)  ; 
September  8,  1916,  (Ch.  463,  Title  I,  Part  I,  sec.  i,  a ;  39  Stat.  756)  ;  Octo- 
ber 3,  1917  (Ch.  63,  Title  I,  Part  I,  sec.  1,  and  2;  40  Stat.  300)  ;  February  24, 
1919   (Ch.  18,  sees.  210,  213   (c)  ;  40  Stat.  1057,  1062,  1066). 
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It  is  insisted,  however,  both  by  appellant  in  this  case  and  by  the 
opponents  of  the  New  York  law  in  Travis,  Comptroller,  v.  Yale  &  Towne 
Mfg.  Co.,  that  an  income  tax  is  in  its  nature  a  personal  tax,  or  a  "sub- 
jective tax  imposing  personal  liability  upon  the  recipient  of  the  income"; 
and  that  as  to  a  non-resident  the  State  has  no  jurisdiction  to  impose  such 
a  liability.  This  argument,  upon  analysis,  resolves  itself  into  a  mere 
question  of  definitions,  and  has  no  legitimate  bearing  upon  any  question 
raised  under  the  federal  Constitution.  For,  where  the  question  is 
whether  a  state  taxing  law  contravenes  rights  secured  by  that  instru- 
ment, the  decision  must  depend  not  upon  any  mere  question  of  form, 
construction,  or  definition,  but  upon  the  practical  operation  and  effect 
of  the  tax  imposed.  St  Louis  S.  W.  Ry.  v.  Arkansas,  235  U.  S.  350,  362; 
Mountain  Timber  Co.  v.  Washington,  243  U.  S.  219,  237 ;  Crew  Levick  Co. 
v.  Pennsylvania,  24s  U.  S.  292,  294;  American  Mfg.  Co.  v.  St.  Louis,  250 
U.  S.  459,  463.  The  practical  burden  of  a  tax  imposed  upon  the  net  in- 
come derived  by  a  non-resident  from  a  business  carried  on  within  the 
State  certainly  is  no  greater  than  that  of  a  tax  upon  the  conduct  of  the 
business,  and  this  the  State  has  the  lawful  power  to  impose,  as  we  have 
seen. 

The  fact  that  it  required  the  personal  skill  and  management  of 
appellant  to  bring  his  income  from  producing  property  in  Oklahoma  to 
fruition,  and  that  his  management  was  exerted  from  his  place  of  business 
in  another  State,  did  not  deprive  Oklahoma  of  jurisdiction  to  tax  the 
income  which  arose  within  its  own  borders.  The  personal  element  can- 
not, by  any  fiction,  oust  the  jurisdiction  of  the  State  within  which  the 
income  actually  arises  and  whose  authority  over  it  operates  in  rem.  At 
most,  there  might  be  a  question  whether  the  value  of  the  service  of 
management  rendered  from  without  the  State  ought  not  to  be  allowed  as  an 
expense  incurred  in  producing  the  income;  but  no  such  question  is  raised 
in  the  present  case,  hence  we  express  no  opinion  upon  it. 

The  contention  that  the  Act  deprives  appellant  and  others  similarly 
circumstanced  of  the  privileges  and  immunities  enjoyed  by  residents  and 
citizens  of  the  State  of  Oklahoma,  in  violation  of  sec.  2  of  Art.  IV  of 
the  Constitution,  is  based  upon  two  grounds,  which  are  relied  upon  as 
showing  also  a  violation  of  the  "equal  protection"  clause  of  the  Fourteenth 
Amendment. 

One  of  the  rights  intended  to  be  secured  by  the  former  provision  is 
that  a  citizen  of  one  State  may  remove  to  and  carry  on  business  in  another 
without  being  subjected  in  property  or  person  to  taxes  more  onerous  than 
the  citizens  of  the  latter  State  are  subjected  to.  Paul  v.  Virginia,  8  Wall. 
168,  180;  Ward  v.  Maryland,  12  Wall.  418,  430;  Maxwell  v.  Bugbee,  250 
U.  S.  525,  537.  The  judge  who  dissented  in  Shaffer  v.  Howard,  250  Fed. 
Rep.  873,  883,  concluded  that  the  Oklahoma  income  tax  law  offended  in 
this  regard,  upon  the  ground  (p.  888)  that  since  the  tax  is  as  to  citizens 
of  Oklahoma  a  purely  personal  tax  measured  by  their  incomes,  while  as 
applied  to  a  non-resident  it  is   ''essentially  a  tax  upon  his  property  and 
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business  within  the  State,  to  which  the  property  and  business  of  citizens 
and  residents  of  the  State  are  not  subjected",  there  was  a  discrimination 
against  the  non-resident.  We  are  unable  to  accept  this  reasoning.  It 
errs  in  paying  too  much  regard  to  theoretical  distinctions  and  too  little 
to  the  practical  effect  and  operation  of  the  respective  taxes  as  levied;  in 
failing  to  observe  that  in  effect  citizens  and  residents  of  the  State  are  sub- 
jected at  least  to  the  same  burden  as  non-residents,  and  perhaps  to  a 
greater,  since  the  tax  imposed  upon  the  former  includes  all  income  derived 
from  their  property  and  business  within  the  State  and,  in  addition,  any 
income  they   may  derive  from  outside  sources. 

Appellant  contends  that  there  is  a  denial  to  non-citizens  of  the  privileges 
and  immunities  to  which  they  are  entitled,  and  also  a  denial  of  the  equal 
protection  of  the  laws,  in  that  the  Act  permits  residents  to  deduct  from 
their  gross  income  not  only  losses  incurred  within  the  state  of  Okla- 
homa but  also  those  sustained  outside  of  that  State,  while  non-residents 
may  deduct  only  those  incurred  within  the  State.  The  difference,  however, 
is  only  such  as  arises  naturally  from  the  extent  of  the  jurisdiction  of  the 
State  in  the  two  classes  of  cases,  and  cannot  be  regarded  as  an  unfriendly 
or  unreasonable  discrimination.  As  to  residents  it  may,  and  does,  exert 
its  taxing  power  over  their  income  from  all  sources,  whether  within  or 
without  the  State  and  it  accords  to  them  a  corresponding  privilege  of  de- 
ducting their  losses,  wherever  these  accrue.  As  to  non-residents,  the 
jurisdiction  extends  only  to  their  property  owned  within  the  State  and 
their  business,  trade,  or  profession  carried  on  therein,  and  the  tax  is  only 
on  such  income  as  is  derived  from  those  sources.  Hence  there  is  no 
obligation  to  accord  to  them  a  deduction  by  reason  of  losses  elsewhere 
incurred.  It  may  be  remarked,  in  passing,  that  there  is  no  showing  that 
appellant  has  sustained  such  losses,  and  so  he  is  not  entitled  to  raise  this 
question. 

It  is  urged  that,  regarding  the  tax  as  imposed  upon  the  business  con- 
ducted within  the  State,  it  amounts  in  the  case  of  appellant's  business 
to  a  burden  upon  interstate  commerce,  because  the  products  of  his  oil 
operations  are  shipped  out  of  the  State.  Assuming  that  it  fairly  appears 
that  his  method  of  business  constitutes  interstate  commerce,  it  is  sufficient 
to  say  that  the  tax  is  imposed  not  upon  the  gross  receipts,  as  in  Crew  Levick 
Co.  v.  Pennsylvania,  245  U.  S.  292,  but  only  upon  the  net  proceeds,  and  is 
plainly  sustainable  even  if  it  includes  net  gains  from  interstate  commerce. 
U,  S.  Glue  Co.  v.  Oak  Creek,  247  U.  S.  321.  Compare  Peck  &  Co.  v. 
Lowe,  247  U.  S.  165. 

Reference  is  made  to  the  gross  production  tax  law  of  1915  (Chap.  307, 
Art.  2,  subdiv.  A,  sec.  1;  Sess.  Laws  1915,  p.  151),  as  amended  by  Chap. 
39  of  Sess.  Laws  1916  (p.  104),  under  which  every  person  or  corporation 
engaged  in  producing  oil  or  natural  gas  within  the  State  is  required  to 
pay  a  tax  equal  to  3  per  centum  of  the  gross  value  of  such  product  in 
lieu  of  all  taxes  imposed  by  the  State,  counties,  or  municipalities  upon 
the  land  or  the  leases,  mining  rights,  and  privileges,  and  the  machinery, 
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appliances,  and  equipment,  pertaining  to  such  production.  It  is  contended 
that  payment  of  the  gross  production  tax  relieves  the  producer  from  the 
payment  of  the  income  tax.  This  is  a  question  of  state  law,  upon  which 
no  controlling  decision  by  the  supreme  court  of  the  State  is  cited.  We 
overrule  the  contention,  deeming  it  clear,  as  a  matter  of  construction, 
that  the  gross  production  tax  was  intended  as  a  substitute  for  the  ad 
valorem  property  tax  but  not  for  the  income  tax,  and  that  here  is  no  such 
repugnance  between  it  and  the  income  tax  as  to  produce  a  repeal  by  implica- 
tion. Nor,  even  if  the  effect  of  this  is  akin  to  double  taxation,  can  it  be 
regarded  as  obnoxious  to  the  federal  Constitution  for  that  reason,  since 
it  is  settled  that  nothing  in  that  instrument  or  in  the  Fourteenth  Amend- 
ment prevents  the  States  from  imposing  double  taxation,  or  any  other 
form  of  unequal  taxation,  so  long  as*  the  inequality  is  not  based  upon  ar- 
bitrary distinctions.  St.  Louis  S.  W .  Railway  v.  Arkansas,  235  U.  S.  350, 
367-368. 

The  contention  that  there  is  a  want  of  due  process  in  the  proceedings 
for  enforcement  of  the  tax,  especially  in  the  lien  imposed  by  sec.  II  upon 
all  of  the  delinquent's  property,  real  and  personal,  reduces  itself  to  this : 
that  the  State  is  without  power  to  create  a  lien  upon  any  property  of  a 
non-resident  for  income  taxes  except  the  very  property  from  which  the 
income  proceeded;  or,  putting  it  in  another  way,  that  a  lien  for  an  income 
tax  may  not  be  imposed  upon  a  non-resident's  unproductive  property,  nor 
upon  any  particular  productive  property  beyond  the  amount  of  the  tax 
upon  the  income  that  has  proceeded  from  it. 

But  the  facts  of  the  case  do  not  raise  this  question.  It  clearly  ap- 
pears from  the  averments  of  the  bill  that  the  whole  of  plaintiff's  property 
in  the  State  of  Oklahoma  consists  of  oil-producing  land,  oil  and  gas  min- 
ing leaseholds,  and  other  property  used  in  the  production  of  oil  and  gas; 
and  that,  beginning  at  least  as  early  as  the  year  1915,  when  the  Act  was 
passed,  and  continuing  without  interruption  until  the  time  of  the  com- 
mencement of  the  suit  (April  16,  1919),  he  was  engaged  in  the  business 
of  developing  and  operating  these  properties  for  the  production  of  oil, 
his  entire  business  in  that  and  other  States  was  managed  as  one  busi- 
ness, and  his  entire  net  income  in  the  State  for  the  year  1916  was  derived 
from  that  business.  Laying  aside  the  probability  that  from  time  to  time 
there  may  have  been  changes  arising  from  purchases,  new  leases,  sales, 
and  expirations  (none  of  which,  however,  is  set  forth  in  the  bill),  it  is 
evident  that  the  lien  will  rest  upon  the  same  property  interests  which 
were  the  source  of  the  income  upon  which  the  tax  was  imposed.  The 
entire  jurisdiction  of  the  State  over  appellant's  property  and  business 
and  the  income  that  he  derived  from  them — the  only  jurisdiction  that  it 
has  sought  to  assert — is  a  jurisdiction  in  rem;  and  we  are  clear  that  the 
State  acted  within  its  lawful  power  in  treating  his  property  interests  and 
business  as  having  both  unity  and  continuity.  Its  purpose  to  impose  in- 
come taxes  was  declared  in  its  own  constitution,  and  the  precise  nature 
of  the  tax  and  the  measures   to  be  taken   for  enforcing  it  were   plainly 
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set  forth  in  the  Act  of  1915;  and  plaintiff  having  thereafter  proceeded, 
with  notice  of  this  law,  to  manage  the  property  and  conduct  the  business 
out  of  which  proceeded  the  income  now  taxed,  the  State  did  not  exceed 
its  power  or  authority  in  treating  his  property  interests  and  his  business 
as  a  single  entity,  and  enforcing  payment  of  the  tax  by  the  imposition  of  a 
lien,  to  be  followed  by  execution  or  other  appropriate  process,  upon  all 
property  employed  in  the  business. 

No.  531.    Appeal  dismissed. 
No.  580.    Decree  affirmed. 

Mr.  Justice  McReynolds  dissents. 


Alpha  Portland  Cement  Company  v.  Knapp 

Court  of  Appeals. 

The  People  of  the  State  of  New  York  on  the  relation  of 
Alpha  Portland  Cement  Company,  Respondent  v.  Walter  H. 
Knapp,  and  others,  Appellants.      (Decided  November   23,   1920.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Supreme  Court 
for  the  third  department  annulling  a  determination  of  the  State  Tax  Com- 
mission which  assessed  a  tax  against  the  relator  under  Article  9A  of  the 
Tax  Law. 

Charles  D.  Newton,   Attorney  General,    (C.   T.   Dawes  of   Counsel), 

for  appellants. 
Louis  H.  Porter  for  respondent. 

Cardozo,  J. : 

The  relator,  a  corporation  organized  in  New  Jersey,  manufactures  and 
sells  its  products  here  and  elsewhere.  A  tax  was  assessed  against  it  in 
1918  by  the  Tax  Commission  of  New  York  for  the  privilege  of  doing  busi- 
ness. The  validity  of  the  statute  which  assumes  to  authorize  the  tax, 
is  the  question  to  be  determined. 

Article  9A  of  the  Tax  Law  (Consol.  Laws,  chap.  60),  as  adopted  in 
1917  and  amended  in  1918,  establishes  a  new  scheme  of  taxation  for 
manufacturing  and  mercantile  corporations,  both  foreign  and  domestic 
(L.  1917,  c.  726;  L.  1918,  c.  276;  L.  1918,  c.  417).  Every  domestic  manu- 
facturing or  mercantile1  corporation  is  to  pay  an  annual  tax  for  the 
privilege  of  exercising  its  franchises  in  this  state  in  a  corporate  or  or- 
ganized capacity  (Tax  Law,  sec.  209).  Every  foreign  corporation  of 
like  nature  is  to  pay  an  annual  tax  for  the  privilege  of  doing  business 
in  this  state  (sec.  209).  In  each  case  the  tax  is  to  be  computed  upon 
the  basis  of  the  net  income  for  the  year  next  preceding,  which  income 
is  declared  to  be  "presumably  the  same  as  the  income  upon  which  such 
corporation  is  required  to  pay  a  tax  to  the  United  States"  (sec.  209).  If 
the  entire  business  of  the  corporation  is  transacted  within  the  state,  the 
tax  is  to  be  based  upon  the  entire  net  income  as  reported  to  the  United 
States  Treasury  department,  subject  to  correction  for  fraud,  evasion,  or 
error  (sec.  214).  If  the  entire  business  is  not  transacted  within  the 
state,  the  tax  is  to  be  based  upon  a  proportion  of  net  income  to  be  ascer- 
tained by  the  commission  in  accordance  with  prescribed  rules  (sec.  214). 


'By  amendments   in   Laws   of    1919  the   words   "manufacturing''  and 
"mercantile"  were  omitted. 

S80 


ALPHA  PORTLAND  CEMENT  CO.  v.  KNAPP  581 

The  net  income  allocated  to  this  state  is  to  bear  the  same  ratio  to  the 
entire  net  income  as  the  aggregate  of  certain  classes  of  assets  within  this 
state  bears  to  the  aggregate  of  certain  classes  of  assets  wherever  situated. 
The  real  property  and  the  tangible  personal  property  here  are  to  be  com- 
pared with  the  like  property  here  and  elsewhere.  The  bills  and  accounts 
resulting  from  manufacturing,  sales  and  services  here  are  to  be  com- 
pared with  the  like  bills  and  accounts  here  and  elsewhere.  The  shares  of 
stock  in  other  corporations,  if  found  to  have  a  situs  here,  but  not  exceed- 
ing ten  per  cent,  of  the  value  of  the  local  realty  and  the  local  tangible 
personalty,  are  to  be  compared  with  the  total  shares  in  other  corporations, 
but  not  exceeding  ten  per  cent,  of  all  the  realty  and  all  the  tangible  person- 
alty. No  assets  not  included  in  the  enumerated  classes  are  to  enter  into 
the  ratio.  The  scheme  of  allocation  takes  no  heed  of  investments  in  bonds 
and  like  intangible  assets,  (sees.  208,  214).  It  takes  no  heed  of  investments 
in  shares  of  other  corporations,  except  within  the  prescribed  limit  of  ten 
per  cent.  A  foreign  corporation,  investing  in  railroad  bonds  or  bonds  of 
foreign  governments,  must  pay  a  tax  upon  income  which  includes  the 
interest  on  such  bonds,  but  may  not  include  the  bonds  themselves  in  esti- 
mating the  proportion  of  value  within  the  state  and  elsewhere.  A  foreign 
corporation  which  runs  its  business  through  subsidiaries,  receiving  the  bulk 
of  its  income  through  dividends  thus  collected,  must  pay  a  tax  upon  in- 
come which  includes  the  dividends  on  the  shares,  but  must  disregard  the 
shares  themselves  (beyond  the  ten  per  cent,  maximum)  in  the  allocation 
of  its  assets.  I  quote  for  greater  certainty  in  a  foot-note  the  statutory 
formula. 

The  relator,  engaged  in  both  interstate  and  local  commerce,  attacks 
this  scheme  of  allocation  as  beyond  the  power  of  the  state.  Included  in 
the  relator's  investments  and  held  at  the  home  office,  are  bonds  of  the 
value  of  $658,052.30,  which  yielded  $32,407  in  interest  during  the  year 
covered  by  the  assessment.  The  interest  enters  into  the  income  on  which 
the  tax  has  been  computed;  the  principal  has  been  excluded  in  the  alloca- 
tion of  the  assets.  Included  in  the  relator's  investments  are  shares  of 
stock  of  the  Alpha  Portland  Cement  Company  of  Pennsylvania  of  the 
value  of  $4,500,000;  shares  of  stock  of  the  Anvil  Stone  Company  of  the 
value  of  $23,600;  and  shares  of  stock  of  the  North  American  Portland 
Cement  Company  of  the  value  of  $10,000.  The  Alpha  Portland  Cement 
Company  of  Pennsylvania  holds  the  title  to  plants  located  in  that  state. 
The  relator,  owning  the  entire  stock,  has  occupied  the  plants,  rent  free, 
and  has  operated  them  directly.  If  it  had  operated  them  indirectly 
through  the  management  of  its  subsidiary,  and  had  taken  the  net  income, 
which  was  nearly  $400,000,  in  the  form  of  dividends  on  the  shares,  this 
scheme  of  allocation,  if  valid,  would  have  included  the  dividends  as  in- 
come and  disregarded  the  shares  in  fixing  the  situs  of  the  assets.  "The 
constitutional  validity  of  a  law  is  to  be  tested,  not  by  what  has  been  done 
under  it,  but  by  what  may,  by  its  authority,  be  done"  (Stuart  v.  Palmer, 
74  N.  Y.  183,  188;  Colon  v.  Lisk,  153  N.  Y.  188,  194;  Coe  v.  Armour  Fer- 
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tilizer  Works,  237  U.  S.  413,  424).  Dividends  from  other  shares,  those  of 
the  Anvil  Stone  Company,  are  included  in  the  income;  the  shares  them- 
selves do  not  enter  the  terms  of  the  proportion. 

1.  I  think  the  statute  is  invalid,  in  its  application  to  the  relator,  in  so 
far  as  it  lays  upon  income  a  burden  that  is  irrespective  of  the  situs  of 
the  assets. by  which  income  is  produced.  The  power  of  a  state  to  attach 
conditions  to  the  transaction  of  intrastate  business  by  foreign  corpora- 
tions, is  not  unlimited  today,  whatever  under  earlier  decisions  it  may  once 
have  seemed  to  be.  The  field  of  law  is  one  where  new  rules  are  in  the 
making.  Only  the  Supreme  Court  of  the  nation  can  definitively  fix  their 
content.  The  judgment  of  a  state  court  can  hardly  fail,  in  the  meantime, 
to  be  tentative  and  groping.  We  must  shape  our  path  and  our  progress 
by  such  light  as  we  have.  No  doubt  in  the  earlier  cases  there  was  much 
said,  if  not  decided,  that  would  seem  to  emancipate  the  state  from  all 
restrictions  in  conditioning  the  local  business  {Horn  Silver  Mining  Co.  v. 
New  York,  143  U.  S.  305;  Maine  v.  Grand  Trunk  Ry.  Co.  142  U.  S.  217; 
Home  Ins.  Co.  v.  N.  Y.,  134  U.  S.  594;  Ashley  v.  Ryan,  153  U.  S.  436). 
Later  cases  have  explained  and  qualified  these  judgments,  and,  to  the  ex- 
tent of  conflict,  overruled  them  {International  Paper  Co.  v.  Mass.,  246  U.  S. 
135;  Looney  v.  Crane  Co.,  245  U.  S.  178;  Western  Union  Telegraph  Co.  v. 
Kansas,  216  U.  S.  1 ;  Meyer,  Auditor  of  Oklahoma  v.  Wells  Fargo  & 
Co.,  223  U.  S.  298;  Wallace  v.  Hines,  252  U.  S.  — ;  40  Sup.  Ct.  435; 
Powell,  Indirect  Encroachment  on  Federal  Authority,  31  Harvard  Law 
Review,  721,  774,  932,  942;  Powell,  The  Changing  Law  of  Foreign  Cor- 
porations, 33;  Political  Science  Quarterly  569;  Henderson,  Foreign  Cor- 
porations in  American  Constitutional  Law,  Harvard  University  Press,  pp. 
13l,  134.  IS1.  161).  The  rule  now  is  that  a  foreign  corporation  may  not 
be  required  to  purchase  relief  from  ouster  at  the  price  of  a  surrender  of 
constitutional  immunities.  The  state  may  not  say  that  the  right  to  con- 
duct the  local  business  shall  be  lost  if  the  corporation  exercises  the 
privilege  of  resorting  to  the  federal  courts  {Donald  v.  Phila.  &  Reading 
Coal  Co.,  241  U.  S.  329;  Harrison  v.  St.  Louis,  etc.,  Ry.  Co.,  232  U.  S.  318; 
Henderson,  Foreign  Corporations  in  American  Constitutional  Law,  p.  141). 
The  state  may  not  say  that  the  right  to  conduct  the  local  business  shall 
be  lost  if  the  corporation  will  not  pay  a  tax  upon  property  which,  by 
reason  of  its  situs  elsewhere,  is  immune  from  taxation  here  {Int.  Paper 
Co.  v.  Mass.;  Looney  v.  Crane  Co.;  W.  U.  T.  Co.  v.  Kansas;  Meyer,  Audi- 
tor of  Oklahoma  v.  Wells  Fargo  &  Co.;  Wallace  v.  Hines,  supra;  N.  Y. 
Life  Ins.  Co.  v.  Head,  234  U.  S.  149,  164).  This  is  certainly  the  law  when 
the  business  of  the  corporation  embraces  interstate  as  well  as  local  com- 
merce. We  are  not  now  required  to  decide  whether  it  is  not  equally 
the  law  when  the  business  is  restricted  to  local  commerce  only  (Henderson, 
supra).  International  Paper  Co.  v.  Mass.,  supra,  puts  the  modern  doctrine 
in  a  sentence :  "That  a  foreign  corporation  is  partly,  or  even  chiefly,  en- 
gaged in  interstate  commerce  does  not  prevent  a  state  in  which  it  has 
property  and  is  doing  a  local  business  from  taxing  that  property  and  im- 
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posing  a  license  fee  or  excise  in  respect  of  that  business,  but  the  state 
cannot  require  the  corporation  as  the  condition  of  the  right  to  do  a  local 
business  therein  to  submit  to  a  tax  on  its  interstate  business  or  on  its 
property  outside  the  state."  (P.  141.)  In  determining  whether  the  tax 
is  in  truth  a  tax  on  property,  we  are  to  consider,  not  its  form  or  label, 
but  its  practical  operation  (Int.  Paper  Co.  v.  Mass.,  supra;  Am.  Mfg.  Co. 
v.  St.  Louis,  250  U.  S.  459).  Thus,  a  tax,  denominated  a  license,  is  in 
fact  a  tax  on  property  if  measured  by  the  entire  capital  of  a  manufac- 
turing corporation  irrespective  of  the  situs  (Looney  v.  Crane;  Int.  Paper 
Co.  v.  Mass.,  supra).  So  a  tax  assessed  against  a  railroad,  though  classi- 
fied as  an  excise,  will  be  invalid,  like  a  tax  on  property,  if  values  which 
are  extra-territorial  are  unreasonably  made  the  measure  of  values  which 
are  local  (Wallace  v.  Hines,  252  U.  S.  — ;  40  Sup.  Ct.  435;  cf.  Union  Tank 
Line  Co.  v.  Wright,  249  U.  S.  275).  In  one  case  (Wallace  v.  Hines,  supra) 
the  test  of  mileage  was  rejected  when  values  in  sparsely  settled  plains  were 
thereby  put  upon  a  par  with  those  in  populous  communities.  In  another 
(Union  Tank  Line  Co.  v.  Wright,  supra)  the  value  of  local  cars  was  held 
to  be  unrelated  to  mileage  in  the  state  and  out  of  it.  A  burden,  arbitrarily 
swollen  by  resort  to  foreign  assets,  is  not  saved  by  the  label  which  identi- 
fies it  as  a  tax  upon  a  local  privilege. 

Tested  by  these  precedents,  the  tax  imposed  upon  this  franchise  must 
be  held  in  practical  operation  to  be  a  tax  upon  the  income.  Such,  indeed, 
it  would  be  in  form  as  well  as  in  substance,  if  the  legislature  had  not 
stated  (sec.  209)  that  the  "privilege  of  doing  business"  was  the  considera- 
tion for  the  payment.  Nothing  but  that  recital  stands  between  the  statute 
and  conceded  invalidity.  How  the  legislature  itself  looked  upon  the  sub- 
stance of  the  burden  is  indicated  by  other  provisions  of  the  same  and 
later  statutes.  The  tax  is  to  be  in  lieu  of  all  other  taxes  on  personal 
property  or  capital  stock  (Tax  Law,  sec.  219-J).  It  is  to  be  in  lieu  of 
all  other  taxes  upon  income  (sec.  350,  subd.  7).  There  surely  was  no 
intention  that  all  mercantile  and  manufacturing  corporations,  foreign  and 
domestic,  should  in  very  truth  be  exempt  from  taxes  upon  property  so 
fundamental  in  importance  as  capital  and  the  fruits  of  capital.  The  reason 
for  the  apparent  exemption  was  that,  under  the  form  of  a  tax  upon  the 
franchise,  the  property  of  such  corporations  had  already  been  subjected  to 
its  share  of  public  burdens. 

I  think,  therefore,  that  in  substance,  though  not  in  form,  in  tendency, 
though  not  in  name,  this  tax  is  equivalent  to  a  tax  upon  relator's  income. 
The  only  question  then  is  whether  the  method  of  allocation  is  reasonably 
adapted  to  the  apportionment  of  income  according  to  the  situs  of  its  origin. 
The  state  substantially  concedes  that  a  tax  on  income  could  not  stand  if 
allocated  on  such  a  basis.  Meyer,  Auditor  of  Oklahoma  v.  Wells  Fargo 
&  Co.,  (223  U.  S.  298)  ;  Shaffer  v.  Carter,  (252  U.  S.  37),  and  Travis  v'. 
Yale  &  Towne  Mfg.  Co.  (252  U.  S.  60),  are  sufficient  in  themselves  to 
justify  the  concession.  In  the  first  case,  the  tax  was  measured  by  the 
entire  income.    The  scheme  of  allocation  limited  the  assessors  to  the  com- 
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parison  of  the  receipts  of  business  done  within  the  state  with  the  receipts 
of  business  there  and  elsewhere.  Investments  in  bonds  and  lands  were 
disregarded  in  the  apportionment,  though  the  income  from  such  invest- 
ments was  included  in  the  measure.  On  that  ground,  as  well  as  on  others, 
the  statute  was  held  invalid.  There  is  no  distinction  between  that  case 
and  this  (so  far  as  the  objection  just  stated  is  concerned)  except  in  the 
label  of  the  burden.  Here,  as  there,  the  statute  prescribes  a  rule  of  alloca- 
tion which,  as  applied  to  foreign  corporations  holding  bonds  and  shares 
in  other  states,  involves  an  artificial  and  arbitrary  augmentation  of  the 
value  of  the  local  privilege.  It  measures  the  value  of  the  franchise,  here 
and  elsewhere,  by  income  from  all  sources,  and  excludes  some  of  the  same 
sources  when  the  value  is  apportioned.  To  take  from  assets  elsewhere 
is  equivalent  to  adding  to  assets  here.  The  statute  would  be  little  different 
in  principle  if  it  announced  the  arbitrary  rule  that  all  investment  in  bonds 
and  stocks  should  be  conclusively  presumed  to  have  their  situs  in  New 
York.  The  resulting  vice  in  the  proportion  is  not  the  consequence  of 
adventitious  circumstances,  of  inequalities  developing  unexpectedly  in  the 
practical  workings  of  the  statute,  but  hardly  to  be  avoided  by  reasonable 
foresight.  The  exclusion  of  bonds  and  stocks  is  the  result  of  an  explicit 
mandate.  The  principle  of  allocation  is  not  followed  to  its  natural  and 
obvious  outcome  in  accordance  with  the  situs  of  the  assets,  but  is  con- 
sciously checked,  its  normal  course  is  thwarted,  by  an  artificial  and  de- 
signed exception.  Something  which,  in  the  absence  of  express  exclusion, 
would  be  within  its  operation,  is  knowingly  taken  out  of  it.  I  am  unable 
to  avoid  the  conclusion  that  a  method  of  apportionment  which  purposely 
ignores  realities,  which  compels  an  assessor  to  look  to  some  of  the  assets 
only,  and  close  his  eyes  to  all  the  others,  is  arbitrary  and  unreasonable  in 
its  increase  of  the  local  burden. 

It  does  not  help  the  case  to  argue  that  bonds  and  stock  certificates 
can  be  moved  from  state  to  state,  and  that  frauds  upon  the  tax  might 
become  common  if  possession  in  another  jurisdiction  were  accepted  as  the 
test.  That  may  be  a  very  good  reason  why  such  assets  and  their  in- 
come should  be  eliminated  altogether  from  both  branches  of  the  propor- 
tion. It  is  no  reason  why,  the  income  being  included,  the  assets  yielding 
the  income  should  be  excluded  for  the  purpose  of  apportionment.  There 
is  no  greater  difficulty,  moreover,  in  fixing  the  situs  of  shares  beyond  the 
ten  per  cent  limit  than  in  fixting  that  of  shares  below  it.  Rejected  too 
must  be  the  argument  that  the  plan  of  apportionment  is  made  valid  by  the 
possibility  that  the  excluded  assets  will  sometimes  have  their  situs  here, 
in  which  event  the  taxpayer  may  be  helped  by  their  exclusion.  That  is 
mere  chance.  The  state  does  not  expect  that  the  chances  will  preponderate 
in  favor  of  such  an  outcome,  or  it  would  have  used  some  other  formula. 
The  argument,  if  accepted,  would  sustain  the  tax  condemned  in  Meyer, 
Auditor  of  Oklahoma  v.  Wells  Fargo  &  Co.,  (supra),  and,  indeed,  would 
serve  to  justify  the  most  obvious  vagaries.  The  legislature  in  that  view 
might  exclude  everything  but  real  estate  from  its  scheme  of  allocation, 
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and  justify  the  restriction  upon  the  plea  that  profit  would  result  to  some 
one.  Such  hit  or  miss  methods  do  not  take  the  place  of  regularity  and 
system.  The  taxpayer  complaining  of  the  tax  is  injured.  It  does  not  help 
the  statute  that  another  may  be  benefited. 

2.  The  question  remains  whether  what  is  bad  may  be  severed  from 
what  is  good,  and  the  substance  of  the  scheme  preserved.  I  think  the 
severance  is  possible.  Two  defects  have  been  found.  The  remedy  for 
each  will  be  separately  considered. 

(a)  To  remedy  the  first,  all  that  has  to  be  done  is  to  permit  the 
relator  to  subtract  the  interest  on  its  bonds  from  the  income  of  the  year. 
I  think  this  does  not  involve  the  revision  in  any  prohibited  sense  of  the 
legislative  scheme.  A  particular  item,  erroneously  included,  is  eliminated, 
and  the  tax  measured  by  what  is  left.  Such  a  situation  comes  closer  to 
Ratterman  v.  Western  Union  Tel.  Co.,  (127  U.  S.  411),  and  the  cases  there 
cited,  where  a  tax  imposed  generally  on  the  receipts  of  foreign  and  domestic 
commerce,  was  divided  into  its  valid  and  invalid  elements,  than  to  Meyer, 
Auditor  of  Oklahoma  v.  Wells  Fargo  &  Co.,  (223  U.  S.  298),  where  the 
invalid  was  so  commingled  with  the  valid,  was  so  large  and  essential  a 
part  of  a  single  scheme,  that  revision  was  adjudged  impossible  (223  U.  S. 
at  p.  302).  Even  there  it  was  recognized  that  the  propriety  of  severance 
was  a  subject  upon  which  the  state  court  would  speak  with  final  authority, 
since  in  last  analysis  it  was  a  question  of  the  legislative  purpose  (cf.  Berea 
College  v.  Kentucky,  211  U.  S.  45,  55;  Loeb  v.  Columbia  Township  Trustees, 
179  U.  S.  472,  490;  Huntington  v.  Worthen,  120  U.  S.  97).  In  this  state, 
we  have  gone  far  in  subdividing  statutes,  and  sustaining  them  so  far  as 
valid  (Dollar  Co.  v.  Canadian  C.  &  F.  Co.,  220  N.  Y.  270,  278,  and  cases 
there  cited;  People  v.  Beakes  Dairy  Co.,  222  N.  Y.  416,  432;  Peo.  ex  rel. 
Penn.  Gas  Co.  v.  Saxe,  229  N.  Y.  446).  The  tendency  is,  I  think,  a  whole- 
some one.  Severance  does  not  depend  upon  the  separation  of  the  good 
from  the  bad  by  paragraphs  or  sentences  in  the  text  of  the  enactment 
(Loeb  v.  Columbia  Township  Trustees,  supra).  The  principle  of  division 
is  not  a  principle  of  form.  It  is  a  principle  of  function.  The  question  is 
in  every  case  whether  the  legislature,  if  partial  invalidity  had  been  foreseen, 
would  have  wished  the  statute  to  be  enforced  with  the  invalid  part  exscinded 
or  rejected  altogether.  The  answer  must  be  reached  pragmatically,  by  the 
exercise  of  good  sense  and  sound  judgment,  by  considering  how  the  statu- 
tory rule  will  function  if  the  knife  is  laid  to  the  branch  instead  of  at  the 
roots. 

I  think  that  in  this  instance  the  answer  is  not  doubtful.  The  tax  is 
one  on  manufacturing  and  mercantile  corporations.  The  great  bulk  of  the 
income  of  such  corporations  in  the  vast  majority  of  cases  is  derived,  not 
from  interest  on  bonds,  but  from  the  operations  of  the  business,  i.  e., 
from  manufacure  and  from  sale  (Adams  Express  Co.  v.  Ohio  State 
Auditor,  165  U.  S.  194,  227;  166  U.  S.  185,  225).  Often  bonds  do  not 
figure  in  the  assets  at  all.     Seldom,   relatively  to  the  total,  will  they  be 
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more  than  a  minor  incident.  Interest  on  such  investments  might  be  elimi- 
nated from  the  income  with  little  disarrangement  of  the  average  results. 
In  exceptional  instances,  the  difference  might  be  important,  but  legislation 
looks  to  probabilities.  A  very  different  situation  was  presented  in  the 
federal  income  tax  case,  (Pollock  v.  Farmers'  Loan  &  Trust  Co.,  158 
U.  S.  601).  There  the  point  was  that  to  eliminate  the  items  unlawfully 
included  would  mean  the  loss  of  "by  far  the  largest  part  of  the  anticipated 
revenue"  (158  U.  S.  at  pp.  636,  637).  Even  at  that,  the  conclusion  adverse 
to  severance  provoked  a  strong  dissent  (158  U.  S.  at  pp.  683,  698;  157  U.  S. 
at  p.  586).  What  was  the  principal  in  that  case,  is  the  incident  in  this. 
It  would  be  intolerable  to  set  aside  in  its  entirety  a  comprehensive  scheme 
of  taxation,  framed  in  the  main  with  scrupulous  fidelity  to  constitutional 
limitations,  whenever  it  appeared  that  some  asset,  commonly  of  minor  value, 
some  incident  of  a  varied  aggregate,  had  been  included  without  right  in  the 
subject  matter  of  assessment.  Almost  every  business  corporation  has  a 
bank  account,  and  sometimes  the  account  bears  interest.  Let  us  suppose 
that  the  statute  made  no  attempt  to  impose  a  tax  upon  the  income  from 
bonds,  but  did,  by  virtue  of  its  general  language,  include  interest  on 
deposits  in  banks.  Is  it  possible  that  the  courts  would  be  powerless  to 
deduct  this  minor  item,  and  let  the  statute  stand?  Such  a  conclusion  is 
unthinkable.  The  most  that  can  fairly  be  asked  by  the  taxpayer  in  such 
conditions  is  that  the  subject-matter  erroneously  brought  within  the  range 
of  words  of  general  application,  shall  be  cut  out  and  withdrawn.  Unless 
the  conclusion  be  unavoidable,  "a  general  revenue  statute  should  never  be 
declared  inoperative  in  all  its  parts  because  a  particular  part  relating  to  a 
distinct  subject  may  be  invalid.  A  different  rule  might  be  disastrous  to 
the  financial  operations  of  the  government,  and  produce  the  utmost  con- 
fusion in  the  business  of  the  entire  country"  (Field  v.  Clark,  143  U.  S.  649, 
697.  Here  the  main  thing  that  the  legislature  was  trying  to  reach  was 
the  income  from  a  business.  The  foreign  corporation  is  to  pay  the  tax 
if  it  does  business  and  not  otherwise.  Only  the  domestic  corporation 
pays  for  the  mere  exercises  of  its  franchise  in  a  corporate  capacity.  In 
form,  the  tax  is  one  upon  the  value  of  a  privilege,  and  income  is  nothing 
but  the  measure.  In  substance,  as  we  have  seen,  it  is  the  same  as  if 
imposed  directly  upon  income.  If  we  are  to  view  it  according  to  its  sub- 
stance for  the  purpose  of  determining  its  validity,  we  must  view  it 
in  the  same  way  for  the  purpose  of  determining  the  propriety  of  separating 
the  valid  from  the  invalid. 

Thus  viewing  it,  I  cannot  doubt  that  the  exclusion  of  interest  on 
intangibles  will  leave  the  essence  of  the  scheme  intact.  I  find  it  unbe- 
lievable that  a  legislature  willing  to  impose  a  tax  with  those  items  in, 
would  be  unwilling  that  the  tax  should  stand  if  those  items  were  out. 
Undoubtedly  it  wished  them  in  if  it  had  the  legal  right  to  keep  them;  To 
say  that  does  not  mean  that  rather  than  lose  them,  it  would  throw  the 
project  to  the  winds.  Laws  are  not  to  be  sacrificed  by  courts  on  the  as- 
sumption that  legislation  is  the  play  of  whim  and  fancy.     A  '  doctrinaire 
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emphasis  on  the  possible  rather  than  the  probable  would  forbid  serverance 
at  all  times.  No  doubt  it  is  easy,'  sheltering  ourselves  behind  some  im- 
placable tenet  of  the  separation  of  governmental  powers,  to  insist  upon  a 
certainty  impossible  of  attainment.  We  do  small  service  to  the  state  by 
so  intransigent  a  pose.  Our  right  to  destroy  is  bounded  by  the  limits  of 
necessity.  Our  duty  is  to  save  unless  in  saving  we  pervert.  When  all  the 
world  can  see  what  sensible  legislators  in  such  a  contingency  would  wish 
that  we  should  do,  we  are  not  to  close  our  eyes  as  judges  to  what  we 
must  perceive  as  men.  This  need  is  all  the  greater  in  fields  where  the 
law  is  in  a  stage  of  transition  and  readjustment  (Henderson,  supra).  With 
the  line  so  blurred  and  vague  between  the  lawful  and  the  unlawful,  the 
most  honestly  conceived  and  carefully  developed  system  of  assessment  may 
involve  some  element  of  value  beyond  the  reach  of  the  taxing  power.  I 
will  not  readily  impute  a  desire  to  place  the  revenues  of  the  state  in 
jeopardy  by  the  sacrifice  of  the  whole  whenever  there  is  failure  of  a  part. 
(b)  I  pass  now  to  the  shares  of  stock.  Much  that  has  been  said  about 
the  bonds  is  again  applicable  here.  Stock  investments  are  more  likely,  it 
may  be,  to  represent  a  substantial  factor  in  the  assets,  at  least  when  the 
business  is  conducted  through  subsidiaries.  None  the  less  there  must  be 
many  corporations  that  do  not  invest  in  shares  at  all,  and  few,  where  the 
dividends  from  shares  are  important  elements  of  income  as  compared  with 
earnings  of  the  business.  There  are,  however,  special  considerations, 
applicable  to  shares  of  stock,  but  inapplicable  to  bonds,  which  reinforce 
the  argument  for  severance,  though  they  suggest  that  the  remedy  in  this 
instance  is  by  addition  to  the  principal  rather  than  by  substraction  from 
the  income. 

Article  9A  of  the  Tax  Law  was  first  placed  upon  the  statute  books  by 
Laws  of  1917,  c.  726,  and  was  amended  by  Laws  of  1918,  c.  276,  and  Laws 
of  1918,  c.  417.  As  first  enacted,  it  provided  for  a  comparison  of  the 
average  total  value  of  the  shares  of  other  corporations  held  by  the  tax- 
payer within  the  state  with  the  average  total  value  of  the  shares  in  other 
corporations  held  within  and  without  the  state,  the  value  to  be  apportioned 
in  and  out  of  the  state  in  accordance  with  the  value  of  the  physical  proper- 
ties in  and  out  of  the  state  representing  such  share  stock  (sec.  214,  subds. 
3  and  6).  The  amendment  of  1918  (c.  417)  added  a  proviso  that  the 
shares  within  the  state  must  not  exceed  ten  per  cent,  of  the  real  and 
tangible  personal  property  within  the  state,  and  that  the  total  shares  must 
not  exceed  ten  per  cent,  of  the  total  real  and  tangible  personal  property 
(sec.  214,  subds.  3  and  6).  Subdivision  3  was  made  to  read:  "The  pro- 
portion of  the  average  value  of  the  stocks  of  other  corporations  owned 
by  the  corporation  allocated  to  the  state  as  provided  by  this  section,  but 
not  exceeding  ten  per  centum  of  the  real  and  tangible  personal  property 
segregated  to  this  state  under  this  article,"  the  part  in  italics  being  new. 
Subdivision  6  was  made  to  read:  "The  average  total  value  of  the  stocks 
of  other  corporations  owned  by  the  corporation,  but  not  exceeding  ten  per 
centum  of  the  aggregate  real  and   tangible  personal  property  set  up  in 
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this  report,"  again  the  part  in  italics  being  new.     No  change  other  than 
the  addition  of  these  provisos  was  made  in  either  subdivision. 

In  these  circumstances  the  history  of  the  statute  defines  the  lines  of 
cleavage  that  severance  should  follow.  The  amendment,  being  invalid,  is 
to  be  exscinded,  and  the  statute  in  its  valid  form,  preserved.  A  scheme  of 
allocation,  lawful  in  its  inception,  but  made  unlawful  thereafter  by  force 
of  an  illegitimate  proviso,  is  not  for  that  reason  to  be  abandoned  alto- 
gether. The  amendment  falls.  The  rule  which  there  was  an  abortive 
effort  to  amend  survives  (Huntington  v.  Worthen,  120  U.  S.  97,  102;  Gen- 
eral Construction  Law,  sec.  95). 

I  have  said  that  the  statute,  in  so  far  as  it  deals  with  shares,  is  valid 
as  first  enacted,  when  applied  to  this  relator.  I  do  not  overlook  the  pro- 
vision that  "the  value  of  share  stock  of  another  corporation  owned  by  a 
corporation  liable  hereunder  shall  for  purposes  of  allocation  of  assets 
be  apportioned  in  and  out  of  the  state  in  accordance  with  the  value  of  the 
physical  property  in  and  out  of  the  state  representing  such  share  stock" 
(sec.  214  sub.  6).  Whether  this  provision  might  sometimes,  even  though 
the  limitation  of  ten  per  cent,  were  disregarded,  work  injustice  to  the  tax- 
payer, we  need  not  now  determine.  That  problem  will  be  solved  when  it 
arises.  Something,  doubtless,  may  be  sacrificed  to  convenience  and  cer- 
tainty of  assessment,  provided  it  is  not  too  much.  The  proportion  be- 
tween values  within  the  jurisdiction  and  values  elsewhere  can  never,  in 
any  system  of  taxation,  be  maintained  with  mathematical  precision.  De- 
partures from  the  form  that  would  be  illegitimate  in  the  allocation  of  the 
assets  of  the  corporation  subject  to  the  tax,  may  conceivably  be  legitimate  in 
the  allocation  of  the  assets  of  other  corporations  in  which  it  happens  to  be  a 
shareholder;  else,  the  process  of  appraisement  and  allocation  might  lose 
itself  in  a  wilderness  of  refinements  and  complexities,  the  segregation  of  A's 
assets  calling  for  the  segregation  of  those  of  B,  that  of  D's  assets  for  that 
of  C's,  and  so  on  through  a  series.  I  do  not  dwell  upon  this  subject  now, 
for  the  relator  certainly  could  not  be  wronged  by  such  a  method  of 
allocation,  whether  others  would  be  aggrieved  or  not.  All  the  assets  of 
its  subsidiaries  are  located  without  the  state.  None,  therefore,  could  be 
allocated  to  New  York  under  the  scheme  of  distribution  in  force  under 
the  statute  as  first  enacted.  Apportionment  of  the  shares  according  to  the 
situs  of  the  physical  property  of  the  subsidiaries  in  and  out  of  the  state, 
would  safeguard  the  relator  against  the  possibility  of  prejudice,  if  the 
proviso  were  eliminated.  The  elimination  of  the  proviso,  therefore,  must 
be  the  limit  of  its  right. 

My  conclusion  is  that  the  relator  should  be  permitted  to  subtract 
from  the  income  the  item  of  interest  on  the  bonds;  that  it  should  be  per- 
mitted to  add  the  value  of  its  shares  in  other  corporations  to  the  value 
of  its  assets  without  the  state;  and  that  the  order  of  the  Appellate  Divi- 
sion, in  so  far  as  it  sets  aside  the  whole  tax,  should  be  reversed,  without 
costs  to  either  party  in  this   court,  and  the  proceeding  remitted   to  the 
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commission  for  the  revision  of  the  assessment  in  accordance  with  these 
views. 

Chase  and  Crane,  JJ.,  concur  with  Cardozo,  J. ;  Andrews,  J.,  concurs  in 
result  in  opinion;  Hiscock,  Ch.  J.,  and  Collin,  J.,  dissent  and  vote  for 
affirmance  on  ground  that  statute  is  unconstitutional ;  Pound,  J.,  reads  dis- 
senting opinion. 

Ordered  accordingly. 


State  ex  rel.  Franklin  Mill  Company  et  al.  v.  Lewis  D. 
Collins  et  al. 

Supreme  Court,  Genesee  County. 
(109  Misc.  1) 

Wheeler,  J.  The  above  entitled  proceedings  come  before  this  court 
by  virtue  of  writs  of  certiorari  to  review  the  action  of  the  Board  of 
Education  of  Union  Free  School  District  No.  2  of  Batavia  in  assessing  the 
relators  upon  personal  property  for  school-tax  purposes. 

It  is  conceded  the  relator  in  each  case  is  a  manufacturing  corporation 
within  the  definition  of  the  so-called  "Emerson  Act,"  section  208,  sub- 
division 3  of  Chapter  726  of  the  Laws  of  1917.  The  relators  contend 
that  by  virtue  of  section  219-j  of  that  act  they  are  exempted  from  any 
assessment  on  any  personal  property  after  the  act  in  question  took  effect. 

On  the  other  hand  the  respondents  contend  that  the  section  referred  to 
does  not  operate  to  withdraw  the  personal  property  of  manufacturing 
corporations  from  the  operation  of  the  General  Education  Law,  which 
provides  a  method  of  assessing  property  and  collecting  taxes  for  educa- 
tional purposes.  The  cases  presented  for  decision  raise  purely  questions 
of  law,  to  wit — a  judicial  interpretation  of  the  force  and  effect  of  the 
"Emerson  Act"  as  regards  the  Education  Law  and  the  power  to  tax 
manufacturing  corporations  on  personal  property  for  school  purposes. 

The  "Emerson  Act"  materially  changed  the  system  of  taxation  in  the 
State.  This  legislation  was  enacted  in  furtherance  of  a  report  of  a 
committee  appointed  to  examine  and  report  on  the  general  tax  situation 
in  the  State.  This  report  recommended  "(1)  The  abolition  of  the  present 
tax  on  personal  property,  (2)  the  withdrawal  of  general  business  cor- 
porations from  the  provisions  of  Section  182  [Addenda  Page  42]  of  the 
tax  law ;  and  (3)  the  imposition  of  an  income  tax  on  individuals  and 
general  business  corporations,  including  manufacturing  corporations." 
Pursuant  to  this  report  a  bill  was  drafted  and  passed  by  the  Legislature 
which  became  Chapter  726  of  the  Laws  of  1917. 

This  act  imposes  a  tax  of  three  per  cent,  on  the  net  income  of  the 
corporations  (Section  215)  and  provides  that  from  the  revenue  so  received 
the  State  Comptroller  shall  pay  into  the  State  Treasury  two-thirds  of  the 
amount,  and  distribute  and  pay  the  balance  to  the  treasurers  of  the  several 
counties  where  the  corporations  are  located  (Section  219-h). 

Section  219-j  then  provided  "After  this  article  takes  effect  manufac- 
turing and  mercantile  corporations  shall  not  be  assessed  on  any  personal 
property.  After  this  article  takes  effect  manufacturing  and  mercantile 
corporations  shall  not  be  assessed  or  taxed  upon  their  capital  stock  as 
provided  for  in  section  twelve  of  this  chapter,  nor  shall  they  be  required 
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to  pay  the  franchise  tax  imposed  by  section  one  hundred  and  eighty-two  of 
this  chapter.'' 

The  language  of  the  section  quoted  is  broad  and  explicit,  exempting 
manufacturing  corporations  from  all  assessments  on  any  of  its  personal 
property.  The  respondents  however,  contend  that  inasmuch  as  the  Act 
of  1917  does  not  in  express  terms  refer  to  or  repeal  any  of  the  provisions 
of  the  Education  Law,  and  as  the  Education  Law  constitutes  a  separate 
and  distinct  chapter  of  the  Statutes  of  the  State  it  could  not  have  been 
the  intention  of  the  Legislature  by  Chapter  726  of  the  Laws  of  1917 
to  in  any  manner  modify  or  alter  the  provisions  of  the  Education  Law, 
and  that  the  personal  property  of  manufacturing  and  mercantile  corporations 
is  still  taxable  for  the  purpose  of  raising  revenue  for  educational  purposes. 
To  a  certain  extent  the  Education  Law  does  constitute  a  separate  and 
distinct  chapter,  but  we  shall  presently  see  that  certain  sections  of  that 
law  must  necessarily  be  read  and  construed  in  connection  with  the  Tax 
Law  of  the  State  of  which  Chapter  726  of  the  Laws  of  1917  forms  a  part. 

Section  410  of  the  Education  Law  provides  that  "after  a  tax  shall 
have  been  voted  by  a  district  meeting  for  a  purpose  arising  during  the 
current  school  year,  the  trustees  shall  assess  it,  and  make  out  the  tax  list 
therefor  and  annex  thereto  their  warrant  for  its  collection.'' 

Section  411  of  the  Law  provides  that  "school  district  taxes  shall  be 
apportioned  by  the  trustees  upon  real  estate  within  the  boundaries  of  the 
district  which  shall  not  be  by  law  exempt  from  taxation."  The  second  sub- 
division of  the  section  provides  that  "The  trustees  shall  also  apportion 
the  district  taxes  upon  all  persons  residing  in  the  district,  and  upon  all 
corporations  liable  to  taxation  therein,  for  the  personal  estate  ozvned  by 
them  and  liable  for  taxation." 

Section  412  provides  for  the  purpose  of  ascertaining  the  valuation 
of  taxable  property;  the  trustees  shall  ascertain  it  "so  far  as  possible 
from  the  last  assessment  roll  of  the  town,"  etc. 

It  is  to  be  noted  by  the  Education  Law  that  the  assessment  against  cor- 
porations is  to  be  only  on  "the  personal  estate  owned  by  them  and  liable 
for  taxation." 

The  Education  Law  nowhere  undertakes  to  define  what  personal 
property  of  a  corporation  is  "liable  for  taxation."  It  nowhere  lists  the 
personal  property  to  be  exempt.  Consequently  in  order  to  ascertain  for  what 
personal  property  a  corporation  may  be  assessed  or  taxed  we  necessarily 
must  consult  and  read  the  other  Statutes  of  the  State,  and  particularly 
the  general  tax  law  of  the  State  declaring  the  exemptions  from  taxation. 
It  follows  that  the  Education  Law  is  not  an  entirely  separate  and  inde- 
pendent statute,  but  one  to  be  interpreted  and  construed  in  connection 
with  the  general  Tax  Law,  and  if  by  the  general  Tax  Law  certain  property 
is  legally  exempted  from  all  taxes  in  lieu  of  a  percentage  of  income  to  be 
paid  then  it  remains  no  longer  taxable  even  for  school  purposes.  To 
illustrate,  real-estate  mortgages  are  required  to  pay  a  recording  tax,  and 
when  paid  the  holder  of  the  mortgage  is  entitled  to  exemption  from  per- 
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sonal  tax  on  that  security  for  the  amount  represented.  We  think  no  one 
would  contend  that  the  trustees  of  a  school  district  could  claim  the  right 
to  consider  such  mortgages  property  "liable  for  taxation'7  because  the 
Act  exempting  them  from  further  taxation  contained  no  reference  to  the 
Education  Law.  What  we  say  in  reference  to  mortgages  is  equally  true  of 
real  estate  purchased  by  pension  money. 

We,  therefore,  are  of  the  opinion  that  in  order  to  limit  the  jurisdiction 
of  school  trustees  to  assess  personal  property  of  manufacturing  corpora- 
tions it  was  not  necessary  for  the  Legislature  to  make  specific  reference  to 
the  Education  Law,  but  it  was  sufficient  by  appropriate  language  to  enlarge 
the  exemption  and  place  the  personal  property  of  corporations  in  the  list 
of  property  exempted. 

The  Act  of  1917  simply  limited  the  class  of  property  against  which 
school  boards  could  assess  taxes  for  school  purposes.  This  the  Legislature 
has  power  and  authority  to  do.  And  the  Act  is  just  as  effective  as  though 
it  had  undertaken  to  amend  the  Education  Law  by  an  added  section  to  that 
Act  itself.  Indeed,  it  is  manifest  that  the  method  pursued  in  the  "Emer- 
son Act"  was  the  appropriate  method  of  exempting  corporate  personal 
property,  not  only  from  general  taxation,  but  from  taxation  for  school 
purposes  as  well. 

We  find  nothing  ambiguous  in  the  Act  of  1917  so  far  as  the  question 
now  under  consideration  is  concerned.  It  may  be  that  the  statute  works 
a  hardship  on  certain  school  districts.  As  to  the  wisdom  of  the  law  the 
courts  have  nothing  to  do.  The  Legislature  is  the  sole  judge  of  those 
questions. 

"All  statutes  must  have  a  construction  according  to  the  language  em- 
ployed, and  where  no  ambiguity  District  Courts  cannot  correct  supposed 
defects."    Denton  vs.  Wickwire,  54  N.  Y.  226. 

Where  language  is  apt  and  the  construction  plain  it  cannot  be  departed 
from  in  deference  to  any  supposed  intent. 

Matter  of  Village  of  Middletown,  82  N.  Y.  196. 

Matter  of  Simmons,  151  A.  D.  444. 

People  vs.  Long  Island  R.  R.  Co.,  194  N.  Y.  130. 

We  are  of  the  opinion  the  relators  are  entitled  to  the  relief  asked. 

So  ordered.     (October  31,  1919.) 

OrJer  in  Franklin  Mill  Company  vs.  Collins  affirmed,  July  6,  1920.— 
Appellate  Division  of  the  Supreme  Court,  Fourth  Department. 


State  ex  rel.  Limited  Shoe  Machinery  Corporation  v. 

Cantor 

Supreme  Court,  New  York  County. 
(112  Misc.  6o3) 

McAvoy,  J. — Article  o-a  of  the  Tax  Law,  commonly  known  as  the 
Emerson  Act,  was  enacted  by  the  Legislature  in  1917  and  levied  a  fran- 
chise tax  on  domestic  corporations  and  a  tax  for  the  privilege  of  doing 
business  on  foreign  corporations  who  had  a  situs  for  the  place  of  business 
within  this  state.  The  basis  of  the  tax  is  the  net  income  of  the  corporate 
enterprises  and  reference  is  usually  made  to  the  tax  imposed  by  this 
article  as  the  Corporation  Income  Tax.  Its  provisions  laid  a  tax  of  3  per 
cent,  on  the  taxable  net  income  of  a  corporation.  In  1919  the  rate  was 
increased  to  454  per  cent.  When  this  article  took  effect  exemptions  were 
granted  to  certain  corporations  affected  thereby  from  personal  property 
tax  and  from  the  tax  levied  by  provisions  of  section  12,  27,  182  and  192 
of  the  Tax  Law.  In  1918  section  219-j  of  the  Tax  Law,  which  granted 
the  exemptions  proposed  under  the  new  scheme  of  taxation  embodied  in 
this  Corporation  Income  Tax  Act,  was  amended  to  read:  "Section  219-j. 
Exemptions  from  certain  other  taxation.  After  this  article  takes  effect, 
corporations  taxable  thereunder  shall  not  be  assessed  on  any  personal 
property  or  capital  stock,  as  provided  for  in  section  12  of  this  chapter. 
.  .  .  .  "  The  New  York  City  Board  of  Taxes  and  Assessments  levied  a 
tax  against  the  personal  property  of  the  relators  in  October,  1919,  for 
the  taxable  year  of  1920,  upon  the  theory  that  the  exemption  clause  above 
quoted  did  not  include  any  relief  of  foreign  corporations,  to  which  category 
both  relators  belong,  from  local  personal  tax  assessments.  Under  the 
Act  of  1917,  section  219-j,  of  the  Tax  Law,  recited  the  exemptions  of  capi- 
tal stock  of  corporations  and  personal  property  of  these  entities  in  separate 
clauses.  In  the  Act  of  1918  section  219-j  combined  the  clauses  in  one 
paragraph  without  any  indication  of  an  intent  to  change  the  policy  upon 
which  the  exemptions  theretofore  granted  had  been  allowed.  The  judicial 
history  of  the  efforts  to  reach  by  taxation  a  proper  contribution  from  both 
domestic  and  foreign  corporations  indicates  the  reason  for  the  use  of  the 
terms  "capital  stock"  and  "personal  property."  These  terms  have  signifi- 
cance because  of  the  trend  of  the  decisions  of  the  courts  which  prevented 
any  tax  upon  foreign  corporations  laid  in  personam  and  required  a  levy 
to  go  against  property  of  the  corporation  here  in  rem.  The  capital  stock 
of  domestic  corporations  has  been  assessed  for  taxation  for  local  purposes 
ever  since  1827,  and  without  variance  down  to  the  enactment  of  article 
9-a,  1917,  the  present  system  of  taxing  domestic  corporations  thereon 
has  been  in  vogue.    This  preservation  of  nomenclature  indicates  a  legisla- 
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tive  intent  to  provide  exemption  for  both  classes  of  corporate  bodies, 
domestic  and  foreign.  No  limitation  is  placed  upon  the  word  "corpora- 
tion" in  the  exemption  clause,  and  the  significance  of  the  use  of  these 
peculiar  terms  will  utterly  fail  unless  they  were  construed  to  extend  to 
the  coverage  in  exemption  of  both  foreign  and  domestic  corporations.  The 
policy  lying  within  the  enactment  of  article  9-a  of  the  Tax  Law  of  1917 
and  its  amendments  in  1918  was  to  put  these  corporations  under  the  provi- 
sions of  a  franchise  tax  based  upon  their  net  income  in  lieu  of  taxes  on 
personal  property,  etc.,  and  in  this  regard  to  take  them  entirely  out  of  the 
jurisdiction  of  local  assessors  (People  ex  rel.  Barcalo  Mfg.  Co.  vs.  Knapp, 
187  App.  Div.  89,  affirmed  227  N.  Y.  64  [Addenda  Page  29  herein]).  The 
contention  of  the  City  of  New  York  that  the  punctuated  exemption  clause 
relates  the  words  "personal  property"  to  the  phrase  "as  provided  for  in 
lection  12  of  this  chapter"  does  not  seem  to  me  to  be  a  basis  for  sound 
construction.  Section  12  of  the  Tax  Law  makes  no  mention  whatever  of 
personal  property.  Foreign  corporations  were  hitherto  taxable  on  their 
personal  property  under  section  7.  Domestic  corporations,  as  has  been 
pointed  out,  were  taxable  upon  their  capital  stock  exclusively  under  section 
12.  The  manifest  lack  of  relativity  between  section  219-j  and  section  12 
upon  the  subject  of  personal  property  as  a  basis  for  taxation  is  sufficient 
ground  for  the  rejection  of  this  theory  of  construction.  The  Legislature  of 
1920,  by  an  act  entitled  Chapter  113  of  the  Laws  of  1920  [Addenda  Page  17 
herein],  enacted  a  provision  to  amend  the  Tax  Law  "in  relation  to  cor- 
recting a  manifest  error  in  the  punctuation  of  section  219-j  thereof,"  etc. 
The  sole  amendment  is  the  change  of  the  comma  from  after  the  words 
"capital  stock"  to  the  position  after  the  words  "personal  property,"  so  that 
as  punctuation  goes  the  relation  of  the  words  "as  provided  for  in  section 
12  of  this  chapter"  is  confined  wholly  to  the  term  "capital  stock."  While 
this  is  merely  persuasive  of  the  legislative  intent  of  the  Legislature  of 
1919  and  is  not  conclusive  upon  the  courts  in  construction,  it  bears  out 
to  the  full  the  intention  of  the  policy  as  announced  in  1917  of  exemp- 
tion of  both  foreign  and  domestic  corporations  from  local  personal  taxa- 
tion by  local  assessors  when  such  corporations  were  subjected  to  the  pro- 
visions of  the  so-called  Corporation  Income  Tax  Act  of  that  year.  Mo- 
tions to  quash  the  writs  of  certiorari  are  denied;  the  writs  will  be  sus- 
tained and  the  tax  levied  canceled.     Motion  denied. 

Appeal,  taken  on  above,  withdrawn  November  27,  1920. 
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ARTICLE  XVI 

As  enacted  by  Chapter  627  of  the  Laws  of  1919,  with 
all  the  amendments  passed  in  1920. 

The  amendments  are  indicated  as  follows : 

1.  Matter  in  italics  is  new. 

2.  Matter  in  brackets  []  is  the  original  law  omitted. 


ion  350. 

Definitions. 

SSi- 

Imposition  of  income  tax. 

SSi -a 

Reimposition  of  tax  against  nonresidents. 

35i-b 

Tax  a  debt. 

352. 

Exemption  of  certain  personal  property. 

353- 

Ascertainment  of  gain  and  loss. 

354- 

Exchange  of  property. 

355- 

Gain  through  exchange. 

356. 

Inventory. 

357- 

Net  income  defined. 

358. 

Computation  of  net  income. 

359- 

Gross  income  defined. 

360. 

Deductions. 

361. 

Items  not  deductible. 

362. 

Exemptions. 

363- 

Credit  for  taxes  in  case  of  taxpayers  other  than 
dents  of  the  State. 

resi 

364. 

Partnerships. 

36S. 

Estates  and  trusts. 

366. 

Information  and  payment  at  source. 

367. 

Taxpayers'  returns. 

368. 

Partnership  returns. 

3°9- 

Fiduciary  returns. 

370. 

Returns  when  accounting  period  changed. 

371- 

Time  and  place  of  filing  returns. 

372. 

Administration  of  income  tax  law. 

373- 

Powers  of  comptroller. 

373-a. 

Oaths  and  acknowledgments. 
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374.  Revision  and  readjustment  of  accounts  by  comptroller. 

troller. 

375.  Review   of   determination   of  comptroller  by  certiorari 

and  regulations  as  to  writ. 

376.  Penalties,  additional  taxes  and'  interest. 

377.  When  payable. 

378.  Notice  of  assessment. 

379.  Collection  of  taxes;  penalties  and  interest. 

380.  Warrant  for  the  collection  of  taxes. 

381.  Action  for  recovery  of  taxes. 

382.  Distribution  of  the  income  tax. 

383.  Comptroller  to  make  regulations  and  collect  facts. 

384.  Secrecy  required  of  officials;  penalty  for  violation. 

385.  Contract  to  assume  income  tax  illegal. 

Section  350.  Definitions. — For  the  purpose  of  this  article  and  un- 
less otherwise  required  by  the  context: 

1.  The  word  "comptroller"  means  the  State  comptroller. 

2.  The  word  "taxpayer'-  includes  any  person,  trust  or  estate  sub- 
ject to  a  tax  imposed  by  this  article,  or  whose  income  is  in  whole  or 
in  part  subject  to  a  tax  imposed  by  this  article,  and  does  not  include 
corporations. 

3.  The  words  "military  or  naval  forces  of  the  United  States"  in- 
clude the  marine  corps,  the  coast  guard,  the  army  nurse  corps,  female, 
and  the  navy  nurse  corps,  female,  but  this  shall  not  be  deemed  to  ex- 
clude other  units  otherwise  included  within  such  words. 

4.  The  words  "taxable  year"  mean  the  calendar  year,  or  the  fiscal 
year  ending  during  such  calendar  year,  upon  the  basis  of  which  the  net 
income  is  computed  under  this  article.  The  words  "fiscal  year"  mean 
an  accounting  period  of  twelve  months,  ending  on  the  last  day  of  any 
month  other  than  December. 

5.  The  word  "fiduciary"  means  a  guardian,  trustee,  executor,  ad- 
ministrator, receiver,  conservator,  or  any  person,  whether  individual 
or  corporate,  acting  in  any  fiduciary  capacity  for  any  person,  trust  or 
estate. 

6.  The  word  "paid"  for  the  purposes  of  the  deductions  and  credits 
under  this  article,  means  "paid  or  accrued"  or  "paid  or  incurred,"  and 
the  terms  "paid  or  incurred"  and  "paid  or  accrued"  shall  be  construed 
according  to  the  method  of  accounting  upon  the  basis  of  which  the 
net  income  is  computed,  under  this  article.  The  term  "received"  for 
the  purpose  of  the  computation  of  net  income  under  this  article,  means 
"received  or  accrued"  and  the  term  "received  or  accrued'  shall  be  con- 
strued according  to  the  method  of  accounting  upon  the  basis  of  which 
the  net  income  is  computed  under  this  article. 

7.  The  word  "resident"  applies  only  to  natural  persons  and  in- 
cludes for  the  purpose  of  determining  liability  to  the  tax  imposed  by 
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this  article  upon  or  with  reference  to  the  income  of  any  taxable  year, 
commencing  with  the  year  nineteen  hundred  and  nineteen,  any  person 
who  shall,  at  any  time  during  the  last  six  months  of  the  [on  or  after  Jan- 
uary first  and  not  later  than  March  fifteenth  of  the  next  succeeding] 
calendar  year,  be  [or  become]  a  resident  of  the  state.  {Amended  by 
chap.  691,  Laws  1920;  effective  May  10,  1920.) 

8.  The  word  "dividend"  means  any  distribution  made  by  a  corpora- 
tion out  of  its  earnings  or  profits  to  its  shareholders  or  members, 
whether  in  cash  or  in  other  property  or  in  stock  of  the  corporation. 

9.  The  words  "foreign  country"  or  "foreign  government"  mean 
any  jurisdiction  other  than  one  embraced  within  the  United  States. 
The  words  "United  States"  include  the  States,  the  Territories  of 
Alaska  and  Hawaii,  and  the  District  of  Columbia. 

10.  The  words  "withholding  agent"  include  all  individuals,  cor- 
porations, associations  and  partnerships,  in  whatever  capacity  acting, 
including  lessees,  or  mortgagors  of  real  or  personal  property,  fidu- 
ciaries, employers,  and  all  officers  and  employees  of  the  State,  or  of 
any  municipal  corporation  or  political  subdivision  of  the  State,  having 
control,  receipt,  custody,  disposal  or  payment,  of  interest,  rent,  salaries, 
wages,  premiums,  annuities,  compensations,  remunerations,  emolu- 
ments or  other  fixed  or  determinable  annual  or  periodical  gains, 
profits  and  income  taxable  under  this  article. 

§351.  Imposition  of  income  tax. — A  tax  is  hereby  imposed  upon 
every  resident  of  the  State,  which  tax  shall  be  levied,  collected,  and 
paid  annually  upon  and  with  respect  to  his  entire  net  income  as 
herein  defined  at  rates  as  follows:  One  per  centum  of  the  amount 
of  net  income  not  exceeding  ten  thousand  dollars;  two  per  cen- 
tum of  the  amount  of  net  income  in  excess  of  ten  thousand  dollars, 
but  not  in  excess  of  fifty  thousand  dollars;  three  per  centum  of  the 
amount  of  net  income  in  excess  of  fifty  thousand  dollars.  A  like  tax 
is  hereby  imposed  and  shall  be  levied,  collected  and  paid  annually  at 
the  rates  specified  in  this  section,  upon  and  with  respect  to  the  entire 
net  income  as  herein  defined,  except  as  hereinafter  provided,  from  all 
property  owned  and  from  every  business,  trade,  profession  or  occu- 
pation carried  on  in  this  State  by  natural  persons  not  residents  of  the 
State. '  Such  tax  shall  first  be  levied,  collected  and  paid  in  the  year 
1920  upon  and  with  respect  to  the  taxable  income  for  the  calendar 
year  1919,  or  for  any  taxable  year  ending  during  the  year  1919. 

§  351-a.  Reimposition  of  tax  against  nonresidents. — The  tax  pro- 
vided for  in  section  three  hundred  and  fifty-one  of  this  chapter  upon  and 
with  respect  to  income  derived  from  all  property  owned  and  from  every 
business,  trade,  profession  or  occupation  carried  on  in  this  state  by  natural 
persons  not  residents  of  the  state,  is  hereby  reimposed  with  respect  to  the 
taxable  income  for  the  calendar  year  nineteen  hundred  and  nineteen  and 
for  any  taxable  year  ending  during  the  year  nineteen  hundred  and  nine- 
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teen,  and  for  each  year  thereafter.  Such  tax  shall  be  levied,  collected 
and  paid  for  the  year  nineteen  hundred  and  nineteen,  and  returns  with 
respect  thereto  shall  be  filed  on  or -before  June  thirtieth,  nineteen  hundred 
and  twenty,  unless  the  time  shall  be  extended  as  provided  in  this  article. 
(Added  by  chap.  191,  Laws  1920;  effective  April  14,  1920.) 

§  35J-t>.  Tax  a  debt. — Every  tax  imposed  by  this  article,  and  all 
increases,  interest  and  penalties  thereon,  in  addition  to  being  a  tax  against 
property,  business,  trade,  profession  or  occupation,  as  in  this  article 
provided,  shall  also  become,  from  the  time  it  is  due  and  payable,  a  personal 
debt,  from  the  person  or  persons  liable  to  pay  the  same,  to  the  state  of 
New  York.    (Added  by  chap.  191,  Laws  1920.) 

§  352.     Exemption  of  certain  personal  property  from  taxation. — 

The  taxes  imposed  by  this  article  are  in  addition  to  all  other  taxes 
imposed  by  law,  except  that  money  on  hand[,]  or  on  deposit  with  or 
without  [or  at]  interest,  bonds,  notes  and  choses  in  action  and  shares 
of  stock  in  corporations  other  than  banks  and  banking  associations, 
owned  by  any  individual  or  constituting  a  part  of  a  trust  or  estate 
subject  to  the  income  tax  imposed  by  this  article,  [and  from  which 
any  income  is  derived,]  shall  not  after  July  thirty-first,  nineteen 
hundred  and  nineteen,  be  included  in  the  valuation  of  the  personal 
property  included  in  the  assessment-rolls  of  the  several  tax  districts, 
villages,  school  districts  and  special  tax  districts  of  the  state.  (Amended 
by  chap.  120,  Laws  1920 ;  effective  June  30,  1920.) 

§  353-  Ascertainment  of  gain  and  loss. — For  the  purpose  of  as- 
certaining the  gain  derived  or  loss  sustained  from  the  sale  or  other 
disposition  of  property,  real,  personal,  or  mixed,  the  basisj shall  be  first, 
in  case  of  property  acquired  before  January  1st,  1919,  the  fair  market 
price  or  value  of  such  property,  as  of  January  1st,  1919,  and,  second, 
in  case  of  property  acquired  on  or  after  that  date,  the  cost  thereof; 
or  the  inventory  value,  the  inventory  is  made  in  accordance  with 
this  article. 

§  354.  Exchange  of  property. — When  property  is  exchanged  for 
other  property,  the  property  received  in  exchange  shall,  for  the 
purpose  of  determining  gain  or  loss,  be  treated  as  the  equivalent 
of  cash  to  the  amount  of  its  fair  market  value,  if  any;  but  when  in 
connection  with  the  reorganization,  merger  or  consolidation  of  a 
corporation,  a  taxpayer  receives,  in  place  of  stock  or  securities  owned 
by  him,  new  stock  or  securities  of  no  greater  aggregate  par  or  face 
value,  no  gain  or  loss  shall  be  deemed  to  occur  from  the  exchange, 
and  the  new  stock  or  securities  received  shall  be  treated  as  taking 
the  place  of  the  stock,  securities  or  property  exchanged. 

§  355-  Gain  through  exchange. — When  in  the  case  of  any  such 
reorganization,   merger   or   consolidation   the    aggregate    par   or   face 
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value  of  the  new  stock  or  securities  received  is  in  excess  of  the  aggre- 
gate par  or  face  value  of  the  stock  or  securities  exchanged,  a  like 
amount  in  par  or  face  value  of  the  new  stock  or  securities  received  shall 
be  treated  as  taking  the  place  of  the  stock  or  securities  exchanged,  and 
the  amount  of  the  excess  in  par  or  face  value  shall  be  treated  as  a  gain 
to  the  extent  that  the  fair  market  value  of  the  new  stock  or  securities 
is  greater  than  the  cost  of  the  stock  or  securities  exchanged,  if  acquired 
on  or  after  January  1st,  1919,  and  its  fair  market  price  or  value  as  of 
January  1st,  1919,  if  acquired  before  that  date. 

§  356.  Inventory. — Whenever  in  the  opinion  of  the  comptroller 
the  use  of  inventories  is  necessary  in  order  clearly  to  determine  the 
income  of  any  taxpayer,  inventories  shall  be  taken  by  such  taxpayer 
upon  such  basis  as  the  comptroller  may  prescribe,  conforming  as 
nearly  as  may  be  to  the  best  accounting  practice  in  the  trade  or  busi- 
ness and  most  clearly  reflecting  the  income,  and  conforming  so  far  as 
may  be  to  the  forms  and  methods  prescribed  by  the  United  States 
commissioner  of  internal  revenue  under  the  act  of  congress  known 
as.  the  Revenue  Act  of  1918. 

§  357-  Net  income  defined. — The  term  "net  income"  means  the 
gross  income  of  a  taxpayer  less  the  deductions  allowed  by  this  article. 

§  358.  Computation  of  net  income. — 1.  The  net  income  shall  be 
computed  upon  the  basis  of  the  taxpayer's  annual  accounting  period 
(fiscal  year  or  calendar  year  as  the  case  may  be)  in  accordance  with 
the  method  of  accounting  regularly  employed  in  keeping  the  books 
of  such  taxpayer;  but  if  no  such  method  of  accounting  has  been  so 
employed,  or  if  the  method  employed  does  not  clearly  reflect  the 
income,  the  computation  shall  be  made  upon  such  basis  and  in  such 
manner  as  in  the  opinion  of  the  comptroller  does  clearly  reflect  the 
income.  If  the  taxpayer's  annual  accounting  period  is  other  than  a 
fiscal  year  as  defined  in  this  article,  or  if  the  taxpayer  has  no  annual 
accounting  period  or  does  not  keep  books,  the  net  income  shall  be 
computed  on  the  basis  of  the  calendar  year. 

2.  If  a  taxpayer  changes  his  accounting  period  from  fiscal  year 
to  calendar  year,  from  calendar  year  to  fiscal  year,  or  from  one  fiscal 
year  to  another,  the  net  income  shall,  with  the  approval  of  the  comp- 
troller, be  computed  on  the  basis  of  such  new  accounting  period, 
subject  to  the  provisions  of  Section  370. 

§  359-  Gross  income  defined. — The  term  "gross  income": 
1.  Includes  gains,  profits  and  income  derived  from  salaries,  wages 
or  compensation  for  personal  service,  of  whatever  kind  and  in  what- 
ever form  paid,  or  from  professions,  vocations,  trades,  businesses, 
commerce,  or  sales,  or  dealings  in  property,  whether  real  or  personal, 
growing  out  of  the  ownership  or  use  of  or  interest  in  such  property; 
also  from  interest,  rent,  dividends,  securities,  or  the  transaction  of  any 
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business  carried  on  for  gain  or  profit,  or  gains  or  profits  and  income 
derived  from  any  source  whatever,  including  gains  or  profits  or  income 
derived  through  estates  or  trusts  by  the  beneficiaries  thereof,  whether  as 
distributed  or  distributable  shares.  The  amount  of  all  such  items  shall 
be  included  in  the  gross  income  for  the  taxable  year  in  which  received 
by  the  taxpayer,  unless,  under  the  methods  of  accounting  permitted 
in  this  article,  any  such  amounts  are  to  be  properly  accounted  for  as 
of  a  different  period;  but  (Amended  by  chap.  695,  Laws  1920;  effective 
May  10,  1920.) 

2.  Does  not  include  the  following  items,  which  shall  be  exempt  from 
taxation  under  this  article: 

a.  The  proceeds  of  life  insurance  policies  and  contracts  paid  upon 
the  death  of  the  insured  to  individual  beneficiaries  or  to  the  estate  of 
the  insured. 

b.  The  amount  received  by  the  insured  as  a  return  of  premium  or 
premiums  paid  by  him  under  life  insurance,  endowment,  or  annuity 
contracts,  either  during  the  term  or  at  the  maturity  of  the  term 
mentioned  in  the  contract  or  upon  surrender  of  the  contract. 

c.  The  value  of  property  acquired  by  gift,  bequest,  devise  or  de- 
scent (but  the  income  from  such  property  shall  be  included  in  gross 
income.) 

d.  Interest  upon  the  obligations  of  the  United  States  or  its  posses- 
sions; or  securities  issued  under  the  provisions  of  the  Federal  Farm 
Loan  Act  of  July  17th,  1916;  or  bonds  issued  by  the  war  finance  cor- 
poration; or  the  obligations  of  the  State  of  New  York  or  of  any 
municipal  corporation  or  political  subdivision  thereof;  or  investments 
upon  which  the  tax  provided  for  in  Section  331  of  this  chapter  has 
heretofore  been  paid  since  June  1st,  1917,  during  the  period  of  years 
for  which  such  tax  shall  have  been  paid. 

e.  Any  amount  received  through  accident  or  health  insurance  or 
under  workmen's  compensation  acts,  as  compensation  for  personal 
injuries  or  sickness,  plus  the  amount  of  any  damages  received  whether 
by  suit  or  agreement  on  account  of  such  injuries  or  sickness,  or 
through  the  war  risk  insurance  act  or  any  law  for  the  benefit  or  relief 
of  injured  or  disabled  members  of  the  military  or  naval  forces  of  the 
United  States. 

f.  Salaries,  wages  and  other  compensation  received  from  the  United 
States  of  officials  or  employees  thereof,  including  persons  in  the  mil- 
itary or  naval  forces  of  the  United  States. 

g.  Income  received  by  any  officer  of  a  religious  denomination  or 
by  any  institution,  or  trust,  for  moral  or  mental  improvement,  religious, 
bible,  tract,  charitable,  benevolent,  fraternal,  missionary,  hospital,  in- 
firmary, educational,  scientific,  literary,  library,  patriotic,  historical  or 
cemetery  purposes,  or  for  the  enforcement  of  laws  relating  to  children 
or  animals,  or  for  two  or  more  of  such  purposes,  if  such  income  be 
used  exclusively  for  carrying  out  one  or  more  of  such  purposes;  but 
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nothing  herein  shall  be  construed  to  exempt  the  fees,  stipends,  personal 
earnings  or  other  private  income  of  such  officer  or  trustee. 

3.  In  the  case  of  taxpayers  other  than  residents,  gross  income 
includes  only  the  gross  income  from  sources  within  the  State,  but 
shall  not  include  annuities,  interest  on  bank  deposits,  interest  on 
bonds,  notes  or  other  interest-bearing  obligations  or  dividends  from 
corporations,  -except  to  the  extent  to  which  the  same  shall  be  a  part 
of  income  from  any  business,  trade,  profession  or  occupation  carried 
on  in  this  State  subject  to  taxation  under  this  article. 

§  360.  Deductions. — In  computing  net  income  there  shall  be  al- 
lowed as  deductions: 

1.  All  the  ordinary  and  necessary  expenses  paid  or  incurred  during 
the  taxable  year  in  carrying  on  any  trade  or  business,  including  a 
reasonable  allowance  for  salaries  or  other  compensations  for  personal 
services  actually  rendered,  and  including  rentals  or  other  payments 
required  to  be  made  as  a  condition  to  the  continued  use  or  possession, 
for  purposes  of  the  trade  or  business,  of  property  to  which  the  tax- 
payer has  not  taken  or  is  not  taking  title  or  in  which  he  has  no  equity. 

2.  [In  the  case  of  a  resident  of  the  state  such  a  proportion  of  the 
total]  All  interest  paid  or  accrued  during  the  taxable  year  on  indebt- 
edness [as  the  net  income  of  the  taxpayer  taxable  under  this  article 
bears  to  his  total  income  from  all  sources;  or  in  case  of  an  individual 
not  a  resident  of  the  state,  the  same  proportion  of  interest  paid  or 
accrued  within  the  taxable  year  on  indebtedness  which  the  amount  of 
such  gross  income,  as  herein  denned,  bears  to  the  gross  amount  of  his 
income  from  all  sources  within  and  without  the  state.]  {Amended  by 
chap.  693,  Laivs  1920;  retroactive  to  January  1,  1920.) 

3.  Taxes  other  than  income  taxes  paid  or  accrued  within  the  taxa- 
ble year  imposed,  first,  by  the  authority  of  the  United  States,  or  of  any 
of  its  possessions,  or,  second,  by  the  authority  of  any  State,  or  Terri- 
tory, or  any  county,  school  district,  municipality,  or  other  taxing  sub- 
division of  any  State  or  Territory,  not  including  those  assessed  against 
local  benefits  of  a  kind  tending  to  increase  the  value  of  the  property 
assessed,  or,  third,  by  the  authority  of  any  foreign  government. 

4.  Losses  sustained  during- the  taxable  year  and  not  compensated 
for  by  insurance  or  otherwise,  if  incurred  in  trade  or  business. 

5.  Losses  sustained  during  the  taxable  year  and  not  compensated 
for  by  insurance  or  otherwise,  if  incurred  in  any  transaction  entered 
into  for  profit,  though  not  connected  with  the  trade  or  business;  but 
in  the  case  of  a  taxpayer  other  than  a  resident  of  the  state,  only  as 
to  such  transactions  in  real  property  or  in  tangible  personal  property 
having  an  actual  situs  within  the  state.  {Amended  by  chap.  693,  Laws 
1920;  retroactive  to  January  1,  1920.) 

6.  Losses  sustained  during  the  taxable  year  of  property  not  con- 
nected with  the  trade  or  business  (but,  in  the  case  of  a  taxpayer  other 
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then  a  resident,  only  of  real  property  or  tangible  personal  property  having 
an  actual  situs  within  the  state)  if  arising  from  fires,  storms,  shipwrecks, 
or  other  casualty  or  from  theft,  and  not  compensated  for  by  insurance 
or  otherwise.  (Amended  by  chap.  693,  Laws  1920;  retroactive  to  Jan- 
uary 1,  .1920.) 

7.  Debts  ascertained  to  be  worthless  and  charged  off  within  the 
taxable  year. 

8.  A  reasonable  allowance  for  the  exhaustion,  wear  and  tear  of 
property  used  in  the  trade  or  business,  including  a  reasonable  allowance 
for  obsolescence. 

9.  In  the  case  of  mines,  oil  and  gas  wells,  other  natural  deposits 
and  timber,  a  reasonable  allowance  for  depletion  and  for  deprecia- 
tion of  improvements,  according  to  the  peculiar  conditions  in  each 
case,  based  upon  cost  including  cost  of  development  not  otherwise 
deducted;  provided,  that  in  the  case  of  such  properties  acquired  prior  to 
January  1st,  1919,  the  fair  market  value  of  the  property  (or  the  tax- 
payer's interest  therein)  on  that  date  shall  be  taken  in  lieu  of  cost  up 
to  that  date;  provided,  further,  that  in  the  case  of  mines,  oil  and  gas 
wells,  discovered  by  the  taxpayer  on  or  after  January  1st,  1919,  and 
not  acquired  as  the  result  of  a  purchase  of  a  proven  tract  or  lease, 
where  the  fair  market  value  of  the  property  is  materially  dispropor- 
tionate to  the  cost,  the  depletion  allowance  shall  be  based  upon  the 
fair  market  value  of  the  property  at  the  date  of  the  discovery  or  within 
thirty  days  thereafter;  such  reasonable  allowance  in  all  the  above 
cases  to  be  made  under  rules  and  regulations  to  be  prescribed  by  the 
comptroller.  In  the  case  of  leases,  the  deductions  allowed  by  this 
paragraph  shall  be  equitably  apportioned  between  the  lessor  and 
lessee. 

10.  Contributions  or  gifts  made  within  the  taxable  year  to  cor- 
porations [incorporated  by,]  or  associations  [organized  under,  the  laws 
of  this  state  and]  operated  exclusively  for  religious,  charitable,  scien- 
tific or  educational  purposes,  or  for  the  prevention  of  cruelty  to  chil- 
dren or  animals,  no  part  of  the  net  earnings  of  which  inures  to  the 
benefit  of  any  private  stockholder  or  individual,  or  to  the  special  fund 
for  vocational  rehabilitation  authorized  by  section  seven  of  the  act 
of  congress  known  as  the  vocational  rehabilitation  act,  to  an  amount 
not  in  excess  of  fifteen  per  centum  of  the  taxpayer's  net  income  as 
computed  without  the  benefit  of  this  subdivision.  Such  contributions 
or  gifts  shall  be  allowable  as  deductions  only  if  verified  under  rules 
and  regulations  prescribed  by  the  comptroller.  In  the  case  of  a  tax- 
payer other  than  a  resident  of  the  state  this  deduction  shall  be 
allowed  only  as  to  contributions  or  gifts  made  to  corporations  or  as- 
sociations incorporated  by  or  organized  under  the  laws  of  this  state 
or  to  the  vocational  rehabilitation  fund  above  mentioned.  (Amended 
by  chap.  693,  Laivs  1920;  retroactive  to  January  1,  1920.) 
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11.  In  the  case  of  a  taxpayer  other  than  a  resident  of  the  State, 
the  deductions  allowed  in  this  section  shall  be  allowed  only  if,  and  to 
the  extent  that,  they  are  connected  with  income  arising  from  sources 
within  the  State;  and  the  proper  apportionment  and  allocation  of  the 
deductions  with  respect  to  sources  of  income  within  and  without  the 
State  shall  be  determined  under  rules  and  regulations  to  be  prescribed 
by  the  comptroller. 

§  361.  Items  not  deductible. — In  computing  net  income  no  deduc- 
tion shall  in  any  case  be  allowed  in  respect  of: 

1.  Personal,  living,  or  family  expenses; 

2.  Any  amount  paid  out  for  new  buildings  or  for  permanent  im- 
provements or  betterments  made  to  increase  the  value  of  any  property 
or  estate; 

3.  Any  amount  expended  in  restoring  property  or  in  making  good 
the  exhaustion  thereof  for  which  an  allowance  is  or  has  been  made;  or 

4.  Premiums  paid  on  any  life  insurance  policy,  covering  the  life 
of  any  officer  or  employee,  or  of  any  person  financially  interested  in 
any  trade  or.  business  carried  on  by  the  taxpayer,  when  the  taxpayer 
is  directly  or  indirectly  a  beneficiary  under  such  policy. 

§  362.  Exemptions. — The  following  exemptions  shall  be  allowed 
to  any  [resident]  taxpayer: 

1.  In  the  case  of  a  single  person,  a  personal  exemption  of  one 
thousand  dollars,  or  in  the  case  of  the  head  of  a  family  or  a  married 
person  living  with  husband  or  wife,  a  personal  exemption  of  two  thou- 
sand dollars.  A  husband  and  wife  living  together  shall  receive  but 
one  personal  exemption  of  two  thousand  dollars  against  their  aggre- 
gate net  income;  and  in  case  they  make  separate  returns,  the  personal 
exemption  of  two  thousand  dollars  [may  be  taken  by  either  or]  shall 
be  equally  divided  between  them. 

2.  Two  hundred  dollars  for  each  person  (other  than  husband  or 
wife)  dependent  upon  and  receiving  his  chief  support  from  the  tax- 
payer, if  such  dependent  person  is  under  eighteen  years  of  age  or  is 
incapable  of  self-support  because  mentally  or  physically  defective. 
(Amended  by  chap.  191,  Laws  1920;  effective  April  14,  1920.) 

Note.  Subdivision  3,  limiting  exemption  to  taxpayer  receiving  com- 
pensation from  United  States,  was  repealed  by  chap.  58,  Laws  1920, 
effective  as  to  1919  returns. 

§  363.  Credit  for  taxes  in  case  of  taxpayers  other  than  residents 
of  the  State. — Whenever  a  taxpayer  other  than  a  resident  of  the  state 
has  become  liable  to  income  tax  to  the  state  or  country  where  he 
resides  upon  his  net  income  for  the  taxable  year,  derived  from  sources 
within  this  state  and  subject  to  taxation  under  this  article,  the  comp- 
troller shall  credit  the  amount  of  income  tax  payable  by  him  under  this 
article  with  such  proportion  of  the  tax  so  payable  by  him  to  the  state 
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or  country  where  he  resides  as  his  income  subject  to  taxation  under 
this  article  bears  to  his  entire  income  upon  which  the  tax  so  payable 
to  such  other  state  or  country  was  imposed;  provided  that  such  credit 
shall  be  allowed  only  if  the  laws  of  said  state  or  country  (i)  grant  a 
substantially  similar  credit  to  residents  of  this  state  subject  to  income 
tax  under  such  laws  or  (2)  impose  a  tax  upon  the  personal  incomes  of 
its  residents  derived  from  sources  in  this  state  and  exempt  from  taxation 
the  personal  incomes  of  residents  of  this  state.  No  credit  shall  be  allowed 
against,  the  amount  of  the  tax  on  any  income  taxable  under  this  article 
which  is  exempt  from  taxation  under  the  laws  of  such  other  state  or 
country.  This  section  as  amended  shall  apply  to  taxes  for  the  year  nine- 
teen hundred  and  nineteen  and  each  year  thereafter.  {Amended  by  chap. 
691,  Laws  1920;  effective  May  10,  1920.) 

§  364.  Partnerships. — Individuals  carrying  on  business  in  partner- 
ships shall  be  liable  for  income  tax  only  in  their  individual  capacity.  There 
shall  be  included  in  computing  the  net  income  of  each  partner  his 
distributive  share,  whether  distributed  or  not,  of  the  net  income  of  the 
partnership  for  the  taxable  year,  or,  if  his  net  income  for  such  taxable 
year  is  computed  upon  the  basis  of  a  period  different  from  that  upon 
the  basis  of  which  the  net  income  of  the  partnership  is  computed, 
then  his  distributive  share  of  the  net  income  of  the  partnership  for 
any  accounting  period  of  the  partnership  ending  within  the  fiscal  or 
calendar  year  upon  the  basis  of  which  the  partner's  net  income  is 
computed.  Taxpayers  who  are  members  of  partnerships  may  be 
required  by  the  comptroller  to  make  a  return  stating  the  gross 
receipts  and  net  gains  or  profits  of  the  partnership  for  any  taxable 
year.  The  net  income  of  the  partnership  shall  be  computed  in  the 
same  manner  and  on  the  same  basis  as  provided  in  computing  the 
net  income  of  individuals  except  that  the  deduction  provided  in  Subdi- 
vision 10  of  Section  360  shall  not  be  allowed  and  the  personal  exemp- 
tions provided  for  in  Section  362  shall  be  allowed  only  to  the  indi- 
vidual partners. 

§365.  Estates  and  trusts. — 1.  The  tax  imposed  by  this  article 
shall  apply  to  estates  and  trusts,  which  tax  shall  be  levied,  collected  and 
paid  annually  upon  and  with  respett  to  the  income  of  estates  or  of  any  kind 
of  property  held  in  trust,  including: 

a.  Income  received  by  estates  of  deceased  persons  during  the 
period  of  administration  or  settlement  of  the  estate; 

b.  Income  accumulated  in  trust  for  the  benefit  of  unborn  or  un- 
ascertained person  or  persons  with  contingent  interests; 

c.  Income  held  for  future  distribution  under  the  terms  of  the  will 
or  trust;  [and] 

d.  Income  which  is  to  be  distributed  to  the  beneficiaries  period- 
ically, whether  or  not  at  regular  intervals,  and  the  income  collected 
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by  a  guardian  of  an  infant  to  be  held  or  distributed  as  the  court  may 
direct [.];  and 

e.  Income  of  an  estate  during  the  period  of  administration  or  settle- 
ment permitted  by  subdivision  three  to  be  deducted  from  the  net  income 
upon  which  the  tax  is  to  be  paid  by  the  fiduciary. 

2.  The  fiduciary  shall  be  responsible  for  making  the  return  of  in- 
come for  the  estate  or  trust  for  which  he  acts,  whether  such  income  be 
taxable  to  the  estate  or  trust  or  to  the  beneficiaries  thereof.  The  net 
income  of  [the]  an  estate  or  trust  shall  be  computed  in  the  same 
manner  and  on  the  same  basis  as  provided  in  this  article  for  indi- 
vidual taxpayers,  except  that  there  shall  also  be  allowed  as  a  deduction 
any  part  of  the  gross  income  which  pursuant  to  the  terms  of  the  will 
or  deed  creating  the  trust,  is  during  the  taxable  year  paid  to  or  per- 
manently set  aside  for  the  United  States,  any  state,  territory,  or  any 
political  subdivision  thereof,  or  the  District  of  Columbia,  or  any  cor- 
poration or  association  organized  and  operated  exclusively  for  religious, 
charitable,  scientific  or  educational  purposes,  or  for  the  prevention  of 
cruelty  to  children  or  animals,  no  part  of  the  net  earnings  of  which 
inures  to  the  benefit  of  any  private  stockholder  or  individual;  and  in 
cases  under  paragraphs  d  and  e  of  subdivision  one  of  this  section,  the 
fiduciary  shall  include  in  the  return  a  statement  of  each  beneficiary's 
distributive  share  of  such  net  income,  whether  or  not  distributed  be- 
fore the  close  of  the  taxable  year  for  which  the  return  is  made. 

3.  In  cases  under  paragraphs  a,  b,  and  c  of  subdivision  one,  of  this 
section,  the  tax  shall  be  imposed  upon  the  estate  or  trust  with  respect 
to  the  net  income  of  the  estate  or  trust  and  shall  be  paid  by  the 
fiduciary,  except  that  in  determining  the  net  income  of  the  estate  of 
any  deceased  person  during  the  period  of  administration  or  settlement 
there  may  be  deducted  the  amount  of  any  income  properly  paid 
or  credited  to  any  legatee,  heir  or  other  beneficiary.  In  such  cases, 
the  estate  or  trust  shall  be  allowed  the  same  exemptions  as  are  allowed 
to  single  persons  under  section  three  hundred  and  sixty-two,  and  in 
such  cases  an  estate  or  trust  created  by  a  person  not  a  resident  and 
an  estate  of  a  person  not  a  resident  shall  be  subject  to  tax  only  to  the 
extent  to  which  individuals  other  than  residents  are  liable  under  section 
three   hundred   and   fifty-nine,   subdivision   three. 

4.  In  cases  under  paragraphs  d  and  e  of  subdivision  one  of  this 
section  [and  in  the  case  of  any  income  of  an  estate  during  the  period 
of  administration  or  settlement  permitted  by  subdivision  three  to  be 
deducted  from  the  net  income  upon  which  tax  is  to  be  paid  by 
the  fiduciary],  the  tax  shall  not  be  paid  by  the  fiduciary,  but  there 
shall  be  included  in  computing  the  net  income  of  each  beneficiary 
his  distributive  share  whether  distributed  or  not,  of  the  net  income 
of  the  estate  or  trust  for  the  taxable  year,  or,  if  his  net  income  for  such 
taxable  year  is  computed  upon  the  basis  of  a  period  different  from 
that  upon  the  basis  of  which  the  net  income  of  the  estate  or  trust  is 
computed,  then  his  distributive  share  of  the  net  income  of  the  estate 
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or  trust  for  any  accounting  period  of  such  estate  or  trust  ending 
within  the  fiscal  or  calendar  year  upon  the  basis  of  which  such  ben- 
eficiary's net  income  is  computed.  In  such  cases  the  income  of  a  ben- 
eficiary [of  such  estate  or  trust]  not  a  resident,  derived  through  such 
estate  or  trust,  shall  be  taxable  only  to  the  extent  provided  in  section 
three  hundred  and  fifty-nine,  subdivision  three,  for  individuals  other 
than  residents.  {Amended  by  chap.  695,  Laws  1920;  effective  May  10, 
1920.) 

§  366.  1.  For  the  calendar  year  nineteen  hundred  and  twenty  and  for 
each  calendar  year  thereafter,  [E]  every  withholding  agent  shall  deduct 
and  withhold  [two  per  centum]  from  all  salaries,  wages,  commissions, 
gratuities,  emoluments,  perquisites  and  other  fixed  [and]  or  determina- 
ble annual  or  periodical  compensation  of  whatever  kind  and  in  what- 
ever form  paid  or  received,  earned  by  any  taxpayer  for  personal  services 
and  taxable  under  this  article,  of  which  he  shall  have  control,  receipt, 
custody,  disposal  or  payment,  [if  the  amount  paid  or  received  or  to  be 
paid  or  received  in  any  taxable  year  on  account  of  any  individual 
equals  or  exceeds  one  thousand  dollars,  unless  there  shall  be  filed  with 
the  withholding  agent,  before  the  time  when  he  is  required  to  make 
return  and  payment  thereof,  a  certificate  in  such  form  as  shall  be  pre- 
scribed by  the  comptroller  to  the  effect  that  the  person  entitled  to  such 
salary,  wage,  commission,  gratuity,  emolument,  perquisite  or  other  com- 
pensation is  a  resident  and  setting  forth  his  residence  address  within  the 
state]  the  following  amounts:  one  per  centum  of  the  first  ten  thousand 
dollars  or  less,  two  per  centum  of  the  next  forty  thousand  dollars  or  less, 
and  three  per  centum  of  the  excess  over  fifty  thousand  dollars,  by  which 
the  amount  of  such  compensation  paid  or  to  be  paid  in  the  calendar 
year,  by  such  withholding  agent  to  such  taxpayer,  exceeds  the  amount  of 
the  exemptions  granted  to  such  taxpayer  under  section  three  hundred  and 
sixty-two  of  this  chapter  as  shown  by  a  certificate  filed  with  the  withhold- 
ing agent  in  form  to  be  prescribed  by  the  comptroller  or  one  thousand 
dollars  if  no  certificate  showing  his  personal  exemption  status  is  filed 
with  the  withholding  agent  by  a  taxpayer  other  than  a  resident  of  this 
state.  If  it  appears  that  another  state  has  passed  a  law  taxing  incomes 
in  such  manner  as  will  result  in  its  residents  being  entitled  to  credit  under 
section  three  hundred  and  sixty-three  hereof,  sufficient  to  offset  all  taxes 
imposed  by  this  article,  the  comptroller  may,  by  regulation,  relieve  residents 
of  such  state  from  being  required  to  make  any  return  under  this  article, 
and  may  prescribe  a  form  of  certificate  to  be  filed  by  residents  of  such 
state  with  withholding  agents.  A  withholding  agent  with  whom  such  a  cer- 
tificate shall  be  filed,  or  with  whom  a  certificate,  in  such  form  as  shall  be 
prescribed  by  the  comptroller,  to  the  effect  that  the  person  entitled  to 
such  compensation  is  a  resident  of  this  state  and  setting  forth  his  resi- 
dence address,  shall  be  filed  after  the  beginning  of  the  calendar  year 
and  before  the  time  when  he  is  required  to  make  return  and  payment^  need 
not  deduct  or  withhold  anything  from  the  compensation  of  the  person 
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filing  such  certificate.  The  comptroller  may,  by  regulation,  require  with- 
holding agents  to  forward  to  him  at  stated  times  any  of  the  certificates 
mentioned  in  this  subdivision.  (Amended  by  chap.  691,  Laws  I920;  effect- 
ive May  10,  1920.) 

2.  Every  withholding  agent  shall  make  return  to  the  comptroller 
of  complete  information  concerning  the  amount  of  all  interest,  rent, 
salaries,  wages,  premiums,,  annuities,  compensations,  remunerations, 
emoluments  or  other  fixed  or  determinable  gains,  profits  and  income, 
except  interest  coupons  payable  to  bearer,  of  any  taxpayer  taxable 
under  this  article  of  one  thousand  dollars  or  more  in  any  taxable 
year  under  such  regulations  and  in  such  form  and  manner  and  to 
such  extent  as  may  be  prescribed  by  the  comptroller.  (Re-enacted  by 
chap.  691,  Laws  1920 ;  effective  May  10,  1920.) 

3.  Every  withholding  agent  required  to  deduct  and  withhold  any  tax 
under  Subdivision  1  of  this  section  shall  make  return  thereof  on  or  before 
the  fifteenth  day  of  March  in  each  year  and  shall  at  the  same  time  pay 
the  tax  to  the  comptroller.  Every  such  individual  corporation  or  part- 
nership is  hereby  made  liable  for  such  tax  and  is  hereby  indemnified 
against  the  claims  and  demands  of  any  individual,  corporation  or  partner- 
ship for  the  amount  of  any  payments  made  in  accordance  with  the  pro- 
visions of  this  section. 

4.  Income  upon  which  any  tax  is  required  to  be  withheld  at  the  source 
under  this  section  shall  be  included  in  the  return  of  the  recipient  of  such 
income,  but  any  amount  of  tax  so  withheld  shall  be  credited  against  the 
amount  of  income  tax  as  computed  in  such  return. 

5.  If  any  tax  required  under  this  section  to  be  deducted  and  with- 
held is  paid  by  the  recipient  of  the  income,  it  shall  not  be  re-collected 
from  the  withholding  agent;  nor  in  cases  in  which  the  tax  is  so  paid 
shall  any  penalty  be  imposed  upon  or  collected  from  the  recipient  of  the 
income  or  the  withholding  agent  for  failure  to  return  or  pay  the  same, 
unless  such  failure  was  fraudulent  and  for  the  purpose  of  evading  pay- 
ment. 

§  367.  Taxpayers'  returns. — Every  taxpayer  having  a  net  income 
for  the  taxable  year  of  one  thousand  dollars  or  over  if  single  or  if 
married  and  not  living  with  husband  or  wife,  or  of  two  thousand 
dollars  or  over  if  married  and  living  with  husband  or  wife,  shall  make 
under  oath  a  return  stating  specifically  the  items  of  his  gross  income 
and  the  deductions  and  credits  allowed  by  this  article.  If  a  husband 
and  wife  living  together  have  an  aggregate  net  income  of  two  thou- 
sand dollars  or  over,  each  shall  make  such  a  return  unless  the  income 
of  each  is  included  in  a  single  joint  return.  If  the  taxpayer  is  unable 
to  make  his  own  return  the  return  should  be  made  by  a  duly  author- 
ized agent  or  by  the  guardian  or  other  person  charged  with  the  care 
of  the  person  or  property  of  such  taxpayer.  A  taxpayer  other  than 
a  resident  shall  not  be  entitled  to  the  deductions  authorized  by  Section 
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360  unless  he  shall  make  under  oath  a  complete  return  of  his  gross 
income  both  within  and  without  the  State. 

§  368.  Partnership  returns. — Every  partnership  shall  make  a  re- 
turn for  each  taxable  year,  stating  specifically  the  items  of  its  gross 
income  and  the  deductions  allowed  by  this  article,  and  shall  include  in 
the  return  the  names  and  addresses  of  the  individuals  who  would  be 
entitled  to  share  in  the  net  income  if  distributed  and  the  amount  of  the 
distributive  share  of  each  individual.  The  return  shall  be  sworn  to  by 
any  one  of  the  partners. 

§  369.  Fiduciary  returns. — Every  fiduciary  (except  receivers  ap- 
pointed by  authority  of  law  in  possession  of  part  only  of  the  property 
of  a  taxpayer)  shall  make  under  oath  a  return  for  the  [taxpayer]  indi- 
vidual or  estate  or  trust  for  whom  he  acts,  as  follows : 

[first]  1.  //  he  acts  for  an  individual  whose  entire  income  from  what- 
ever source  derived  is  in  his  charge  and  [if]  the  net  income  of  such  [tax- 
payer] individual  is  one  thousand  dollars  or  over  if  single,  or  if  married 
and  not  living  with  husband  or  wife,  or  two  thousand  dollars  or  over  if 
married  and  living  with  husband  or  wife  [,  or  second,]. 

2.  //  he  acts  (a)  for  an  estate  of  a  deceased  person  during  the  period 
of  administration  or  settlement,  whether  or  not  the  income  of  such  estate 
during  such  period  of  administration  or  settlement  is  properly  paid  or 
credited  to  any  legatee,  heir  or  other  beneficiary;  (&)  for  an  estate  or  trust 
the  income  of  which  is  accumulated  in  trust  for  the  benefit  of  unborn  or 
unascertained  persons,  or  persons  with  contingent  interests;  or  (c)  for  an 
estate  or  trust  the  income  of  which  is  held  for  future  distribution  under  the 
terms  of  the  will  or  trust;  [if]  and  the  net  income  of  such  [taxpayer,  if 
an]  estate  or  trust  [,]  is  one  thousand  dollars  or  over. 

3.  [or  if  any  beneficiary  is  a  taxpyaer  other  than  a  resident  of  the 
state,]  //  he  acts  (a)  for  an  estate  or  trust  the  income  of  which  is  to  be 
distributed  to  the  beneficiaries  periodically;  or  (6)  as  the  guardian  of  an 
infant  whose  income  is  to  be  held  or  distributed  as  the  court  may  direct; 
and  any  beneficiary  of  such  estate  or  trust  receives  or  is  entitled  to  a  dis- 
tributive share  of  the  income  of  the  estate  or  trust  of  one  thousand  dollars 
or  more,  [which  return]  The  return  made  by  a  fiduciary  shall  state  spe- 
cially the  items  of  the  gross  income  and  the  deductions,  exemptions 
and  credits  allowed  by  this  article.  Under  such  regulations  as  the 
comptroller  may  prescribe,  a  return  made  by  one  or  two  or  more  joint 
fiduciaries  [and  filed  in  the  office  pf  the  comptroller  or  collector  in  the 
district  where  such  fiduciary  resides]  shall  be  a  sufficient  compliance 
with  the  above  requirement.  The  fiduciary  shall  make  oath  that  he 
has  sufficient  knowledge  of  the  affairs  of  [such]  the  individual,  estate 
or  trust  for  whom  or  which  he;  acts  to  enable  him  to  make  the  return, 
and  that  the  same  is,  to  the  best  of  his  knowledge  and  belief,  true  and 
correct. 
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Fiduciaries  required  to  make  returns  under  this  article  shall  be 
subject  to  all  the  provisions  of  this  article  which  apply  to  taxpayers. 
(Amended  by  chap.  695,  Laws  1920 ;  effective  May  io,  1020.) 

§  370.  Returns  when  accounting  period  changed. — If  a  taxpayer, 
with  the  approval  of  the  comptroller,  changes  the  basis  of  computing 
net  income  from  fiscal  year  to  calendar  year,,  a  separate  return  shall 
be  made  for  the  period  between  the  close  of  the  last  fiscal  year  for 
which  return  was  made  and  the  following  December  thirty-first.  If 
the  change  is  made  from  calendar  year  to  fiscal  year,  a  separate  return 
shall  be  made  for  the  period  between  the  close  of  the  last  calendar 
year  for  which  return  was  made  and  the  date  designated  as  the  close 
of  the  [last]  fiscal  year.  If  the  change  is  made  from  one  fiscal  year  to 
another  fiscal  year,  a  separate  return  shall  be  made  for  the  period  be- 
tween the  close  of  the  former  fiscal  year  and  the  date  designated  as 
the  close  of  the  new  fiscal  year.  If  a  taxpayer  making  his  first  return 
for  income  tax  keeps  his  accounts  on  the  basis  of  a  fiscal  year,  he  shall 
make  a  separate  return  for  the  period  between  the  beginning  of  a 
calendar  year  in  which  such  fiscal  year  ends  and  the  end  of  such  fiscal 
year. 

In  all  of  the  above  cases  the  net  income  shall  be  computed  on  the 
basis  of  such  period  for  which  separate  return  is  made,  and  the  tax 
shall  be  paid  thereon  at  the  rate  for  the  calendar  year  in  which  such 
period  is  included;  and  the  exemptions  allowed  in  this  article  shall  be 
reduced  respectively  to  amounts  which  bear  the  same  ratio  to  the  full 
exemptions  provided  for  as  the  number  of  months  in  such  period  bears 
to  twelve  months.  {Amended  by  chap.  691,  Laws  1920;  effective  May 
10,  1920.) 

§  371.  Time  and  place  of  filing  returns. — Returns  shall  be  made  to 
the  comptroller  on  or  before  the  fifteenth  day  of  the  fourth  month  fol- 
lowing the  close  of  the  fiscal  year,  or,  if  the  return  is  made  on  the  basis 
of  the  calendar  year,  then  the  return  shall  be  made  on  or  before  the  fifteenth 
day  of  [March]  April  in  each  year  [of  the  taxpayer's  net  income  for 
his  last  preceding  taxable  year].  The  comptroller  may  grant  a  rea- 
sonable extension  of  time  for  filing  returns  whenever  in  [its]  his  judg- 
ment good  cause  exists  and  shall  keep  a  record  of  every  such  exten- 
sion and  the  reason  therefor.  Except  in  the  case  of  taxpayers  who  are 
abroad,  no  such  extension  shall  be  granted  for  more  than  six  months. 
Such  returns  shall,  so  far  as  may  be,  set  forth  the  same  or  similar 
items  called  for  in  the  blank  forms  of  return  prescribed  by  the  United 
States  commissioner  of  internal  revenue  for  the  enforcement  of  the 
act  of  congress  known  as  the  revenue  act  of  nineteen  hundred  and 
eighteen,  together  with  such  other  facts  as  the  comptroller  may  deem 
necessary  for  the  proper  enforcement  of- this  article.  There  shall  be 
annexed  to  such  return  the  affidavit  or  affirmation  of  the  person  mak- 
ing the  return,  to  the  effect  that  the  statements  contained  therein  are 
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true.  Blank  forms  of  return  shall  be  furnished  by  the  comptroller  upon 
application,  but  failure  to  secure  the  form  shall  not  relieve  any  tax- 
payer from  the  obligation  of  making  any  return  herein  required. 
(Amended  by  chap.  691,  Laws  1920;  effective  June  1,  1920.) 

§  372.  Administration  of  income  tax  law. — The  comptroller  shall 
administer  and  enforce  the  tax  herein  imposed  for  which  purpose  he 
may  divide  the  State  into  districts  in  each  of  which  a  branch  office  of 
the  comptroller  may  be  maintained;  provided  that  in  no  cases  shall  a 
county  be  divided  in  forming  a  district. 

§  373-  Powers  of  comptroller. — 1.  If  in  the  opinion  of  the  comp- 
troller, any  return  of  a  taxpayer  is  in  any  essential  respect  incorrect, 
he  shall  have  power  to  revise  such  return,  or  if  any  taxpayer  fails  to 
make  return  as  herein  required,  the  comptroller  is  authorized  to  make 
an  estimate  of  the  taxable  income  of  such  taxpayer  from  any  informa- 
tion in  his  possession,  and  to  audit  and  state  an  account  according  to 
such  revised  returns  or  the  estimate  so  made  by  him  for  the  taxes, 
penalties  and  interest  due  the  state  from  such  taxpayer.  Except  in  the 
case  of  a  wilfully  false  or  a  fraudulent  return  with  intent  to  evade  the  tax, 
the  amount  of  tax  due  under  any  return  shall  be  determined  by  the  comp- 
troller within  three  years  after  the  return  was  due  or  was  made.  In  the 
case  of  such  wilfully  false  or  fraudulent  returns  the  amount  of  tax  due 
may  be  determined  at  any  time  after  the  return  is  filed  and  the  tax  may  be 
collected  at  any  time  after  it  becomes  due. 

2.  The  comptroller,  for  the  purpose  of  ascertaining  the  correctness  of 
any  return  or  for  the  purpose  of  making  an  estimate  of  taxable  income  of 
any  person  where  information  has  been  obtained,  shall  also  have  power  to 
examine  or  to  cause  to  have  examined,  by  any  agent  or  representative 
designated  by  him  for  that  purpose,  [in  case  of  failure  to  report  the  books 
and  records  of  any  such  taxpayer]  any  books,  papers,  records  or  memo- 
randa bearing  upon  the  matters  required  to  be  included  in  the  return,  and 
may  require  the  attendance  of  the  person  rendering  the  return  or  any  officer 
or  employee  of  such  person,  or  the  attendance  of  any  other  person  having 
knowledge  in  the  premises,  and  may  take  testimony  and  require  proof 
material  for  his  information,  with  power  to  administer  oaths  to  such  per- 
son or  persons.  (Amended  by  chap.  690,  Laws  1920;  effective  May  10, 
1920. 

§  373-a.  Oaths  and  acknowledgments. — The  director  of  the  income 
tax  bureau,  and  each  assistant,  deputy  and  district  director,  and  each 
cashier,  senior  auditor,  auditor  and  junior  auditor  of  the  income  tax  bureau, 
shall  have  the  power  to  administer  an  oath  to  any  person,  or  to  take  the 
acknowledgment  of  any  person  in  respect  of  any  income  tax  report  or  re- 
turn required  by  or  pursuant  to  this  article,  or  the  rules  and  regulations  of 
the  comptroller.     (Added  by  chap.  691,  Laws  1920;  effective  May  10,  1920.) 

§  374.  Revision  and  readjustment  of  accounts  by  comptroller.— If 
an  application  for  revision  be  filed  with  the  comptroller  by  a  taxpayer 
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within  one  year  from  the  time  of  the  filing  of  the  return,  or  if  the  tax 
of  such  taxpayer  shall  have  been  recomputed,  then  from  the  time  of 
such  recomputation,  the  comptroller  shall  grant  a  hearing  thereon  and 
if  it  shall  be  made  to  appear,  upon  any  such  hearing  by  evidence  sub- 
mitted to  him  or  otherwise,  that  any  such  computation  includes  taxes 
or  other  charges  which  could  not  have  been  lawfully  demanded,  or 
that  payment  has  been  illegally  made  or  exacted  of  any  such  amount 
so  computed,  the  comptroller  shall  resettle  the  same  according  to  law 
and  the  facts,  and  adjust  the  computation  of  taxes  accordingly,  and 
shall  send  notice  of  his  determination  thereon  to  the  taxpayer. 

§  375-  Review  of  determination  of  comptroller  by  certiorari  and 
regulations  as  to  writ. — The  determination  of  the  comptroller  upon  any 
application  made  to  him  by  any  taxpayer  for  revision  and  resettlement 
of  any  computation  of  tax,  as  prescribed  by  this  article,  may  be  re- 
viewed in  the  manner  prescribed  by  and  subject  to  the  provisions  of 
Section  199  of  this  chapter.  No  certiorari  to  review  any  statement  of  a 
computation  or  any  determination  by  the  comptroller  under  this  article 
shall  be  granted  unless  notice  of  application  therefor  is  made  within 
thirty  days  after  the  service  of  the  notice  of  such  determination.  Eight 
days'  notice  shall  be  given  to  the  comptroller  of  the  application  for 
such  writ.  Before  making  the  application  an  undertaking  must  be 
filed  with  him,  in  such  amount  and  with  such  sureties  as  a  justice  of 
the  supreme  court  shall  approve,  to  the  effect  that  if  such  writ  is  dis- 
missed or  the  determination  of  the  comptroller  affirmed,  the  applicant 
for  the  writ  will  pay  all  costs  and  charges  which  may  accrue  against 
him  in  the  prosecution  of  the  writ,  including  costs  of  all  appeals. 

§  376.  Penalties,  additional  taxes  and  interest. — 1.  //  any  taxpayer 
without  intent  to  evade  any  tax  imposed  by  this  article,  shall  fail  to  make 
a  return  of  income  or  pay  any  tax  if  one  is  due  at  the  time  required  by  or 
under  the  provisions  of  this  article,  but  shall  voluntarily  make  a  correct 
return  of  income  and  pay  the  tax  due  within  sixty  days  thereafter,  there 
shall  be  added  to  the  tax  an  additional  amount  equal  to  five  per  centum 
thereof,  but  such  additional  amount  shall  in  no  case  be  less  than  two  dollars, 
and  an  additional  one  per  centum  for  each  month  or  fraction  of  a  month 
during  which  the  tax  remains  unpaid.  If  any  withholding  agent,  without  in- 
tent to  evade  any  tax  imposed  by  this  article,  shall  fail  to  make  a  return  and 
pay  a  tax  withheld  by  him  at  the  time  required  by  or  under  the  provisions 
of  this  article,  but  shall  voluntarily  make  a  correct  return  and  pay  the  tax 
due  within  sixty  days  thereafter,  the  withholding  agent  shall  pay,  and  may 
not  charge  to  the  taxpayer,  an  additional  amount  equal  to  five  per  centum 
thereof,  but  such  additional  amount  shall  in  no  case  be  less  than  two  dol- 
lars, and  an  additional  one  per  centum  for  each  month  or  fraction  of  u 
month  during  which  the  tax  remains  unpaid. 

2.  If  any  taxpayer  fails  voluntarily  to  make  a  return  of  income  or  to 
pay  a  tax  if  one  is  due  within  sixty  days  of  the  time  required  by  or  under 


612  NEW  YORK  PERSONAL  INCOME  TAX  LAW 

the  provisions  of  this  article,  the  tax  shall  be  doubled  and  such  doubled  tax 
shall  be  increased  by  one  per  centum  for  each  month  or  fraction  of  a  month 
from  the  time  the.  tax  was  originally  due  to  the  date  of  payment. 

3.  Any  individual,  corporation  or  partnership,  who,  without  fraudulent 
intent,  shall  fail  to  pay,  or  to  deduct  or  withhold  and  pay  any  tax,  or  to 
make,  render,  sign  or  verify  any  return;  or  to  supply  any  information, 
within  the  time  required  by  or  under  the  provisions  of  this  article,  shall  be 
liable  to  a  penalty  of  not  more  than  one  thousand  dollars,  to  be  recovered 
by  the  attorney-general  in  the  name  of  the  people  by  action  in  any  court 
of  competent  jurisdiction. 

4.  Any  individual,  corporation  or  partnership,  or  any  officer  or  employee 
of  any  corporation,  or  member  or  employee  of  any  partnership ,  who,  with 
intent  to  evade  any  tax  or  any  requirement  of  this  article  or  any  lawful  re- 
quirement of  the  comptroller  thereunder,  shall  fail  to  pay  the  tax,  or  to 
make,  render,  sign  or  verify  any  return,  or  to  supply  any  information,  with- 
in the  time  required  by  or  under  the  provisions  of  this  article,  or  who,  with 
like  intent,  shall  make,  render,  sign  or  verify  any  false  or  fraudulent  re- 
turn or  statement,  or  shall  supply  any  false  or  fraudulent  information,  shall 
be  liable  to  a  penalty  of  not  more  than  one  thousand  dollars,  to  be  recovered 
by  the  attorney-general,  in  the  name  of  the  people,  by  action  in  any  court 
of  competent  jurisdiction,  and  shall  also  be  guilty  of  a  misdemeanor  and 
shall,  upon  conviction,  be  fined  not  to  exceed  one  thousand  dollars  or  be 
imprisoned  not  to  exceed  one  year,  or  both,  at  the  discretion  of  the  court. 

5.  The  attorney-general  shall  have  the  power,  with  the  consent  of  the 
comptroller,  to  compromise  any  penalty  for  which  he  is  authorized  to  bring 
action  under  subdivisions  three  and  four  of  this  section.  The  penalties 
provided  by  subdivisions  three  and  four  of  this  section  shall  be  additional 
to  all  other  penalties  in  this  article  provided. 

6.  The  failure  to  do  any  act  required  by  or  under  the  provisions  of  this 
articles  shall  be  deemed  an  act  committed  in  part  at  the  office  of  the  comp- 
troller in  Albany.  The  certificate  of  the  comptroller  to  the  effect  that  a 
tax  has  not  been  paid,  that  a  return  has  not  been  filed,  or  that  information 
has  not  been  supplied,  as  required  by  or  under  the  provisions  of  this  article, 
shall  be  prima  facie  evidence  that  such  tax  has  not  been  paid,  that  such 
return  has  not  been  filed,  or  that  such  information  has  not  been  supplied. 
{Amended  by  chap.  692,  Laws  1920;  effective  May  10,  1920.) 

§  377-  When  payable. — 1.  Each  taxpayer  shall,  or  in  cases  where 
an  agent  or  a  guardian  or  other  fiduciary  makes  return  for  the  taxpayer  on 
whose  behalf  he  is  acting,  then  the  agent,  guardian  or  other  fiduciary  shall 
at  the  time  of  filing  his  return,  pay  to  the  comptroller  the  amount  of 
tax  payable  hereunder  as  the  same  shall  appear  from  the  face  of  the 
return.  If  the  time  for  filing  the  return  shall  be  extended,  he  shall  pay 
in  addition  interest  thereon  at  the  rate  of  six  per  centum  per  annum 
from  the  time  when  the  return  was  originally  required  to  be  filed  to 
the  time  of  payment.    //  the  time  for  filing  a  return  by  a  withholding  agent 
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shall  be  extended,  the  withholding  agent  shall  pay,  and  may  not  charge  to 
the  taxpayer,  interest  at  the  rate  of  six  per  centum  per  annum  from  the 
time  when  the  return  was  originally  required  to  be  filed  to  the  time  of  pay- 
ment. 

2.  As  soon  as  practicable  after  the  return  is  filed,  the  comptroller 
shall  examine  it  and  compute  the  tax. 

3.  If  the  amount  of  tax  as  computed  shall  be  greater  than  the 
amount  theretofore  paid,  the  excess  shall  be  paid  by  the  taxpayer  to  the 
comptroller  within  [thirty]  ten  days  after  the  amount  of  the  tax  as 
computed  shall  be  mailed  by  the  comptroller.  In  such  case,  if  the  re- 
turn is  made  in  good  faith  and  the  understatement  of  the  amount  in  the 
return  is  not  due  to  any  fault  of  the  taxpayer,  there  shall  be  no  penalty  or 
additional  tax  because  of  such  understatement,  but  interest  shall  be  added 
to  the  amount  of  the  deficiency  at  the  rate  of  one  per  centum  for  each 
month  or  fraction  of  a  month.  If  the  understatement  is  due  to  negligence 
on  the  part  of  the  taxpayer  but  without  intent  to  defraud,  there  shall  be 
added  to  the  amount  of  the  deficiency  five  per  centum  thereof,  and  in  addi- 
tion, interest  at  the  rate  of  one  per  centum  per  month  for  each  month  or 
fraction  of  a  month.  If  the  understatement  is  false  or  fraudulent  with  in- 
tent to  evade  the  tax,  the  tax  on  the  additional  income  discovered  to  be  tax- 
able shall  be  doubled  and  an  additional  one  per  centum  shall  be  added  to 
the  amount  so  due  for  each  month  or  fraction  of  a  month.  The  interest 
provided  for  in  this  subdivision  shall  in  all  cases  be  computed  from  the  date 
the  tax  was  originally  due  to  the  date  of  payment. 

4.  If  the  amount  of  tax  as  computed  shall  be  less  than  the  amount 
theretofore  paid,  the  excess  shall  be  refunded  by  the  comptroller  out  of 
the  proceeds  of  the  tax  retained  by  him  as  provided  in  this  article. 
{Amended  by  chap.  692,  Laws  1920,  effective  May  10,  1920.) 

§  378.     Notice  of  assessment. —  (Repealed  by  chap.  691,  Laws  1920.) 

§  379.  Collection  of  taxes;  penalties  and  interest. — 1.  The  comp- 
troller is  authorized  at  his  discretion  to  designate  agents  for  the  purpose 
of  collecting  income  taxes  and  shall  require  from  them  reasonable  bond. 
2.  [If  the  tax  imposed  by  this  article  or  any  part  of  such  tax  be  not  paid 
at  the  time  when  required  to  be  paid  under  the  provisions  of  this  article 
or  in  the  case  of  additional  taxes,  at  the  time  designated  by  the  comp- 
troller, the  taxpayer  liable  to  pay  such  tax  shall  pay  to  the  comp- 
troller, in  addition  to  the  amount  of  such  tax,  or  part  hereof,  five  per 
centum  of  said  amount,  plus  one  per  centum  for  each  month,  or  fraction 
of  a  month,  the  tax,  or  part  thereof,  remains  unpaid.]  The  comptroller 
shall  have  power,  upon  making  a  record  of  his  reasons  therefor,  to  waive 
or  reduce  any  of  the  additional  taxes  or  interest  provided  in  section 
three  hundred  and  seventy-six,  subdivisions  one  and  two,  and  section 
three  hundred  and  seventy-seven,  subdivision  three,  of  this  article,  or  to 
compromise  the  same.  (Amended  by  chap.  692,  Laws  1920;  effective  May 
10,  1920.) 


614  NEW  YORK  PERSONAL  INCOME  TAX  LAW 

§  380.  Warrant  for  the  collection  of  taxes. — If  any  tax  imposed 
by  this  article  or  any  portion  of  such  tax  be  not  paid  within  sixty 
days  after  the  same  becomes  due,  the  comptroller  shall  issue  a 
warrant  under  his  hand  and  official  seal  directed  to  the  sheriff  of  any 
county  of  the  State  commanding  him  to  levy  upon  and  sell  the  real  and 
personal  property  of  the  person  owning  the  same,  found  within  his 
county,  for  the  payment  of  the  amount  thereof,  with  the  added 
penalties,  interest  and  the  cost  of  executing  the  warrant,  and  to 
return  such  warrant  to  the  comptroller  and  pay  to  him  the  money 
collected  by  virtue  thereof  by  a  time  to  be  therein  specified,  not 
less  than  sixty  days  from  the  date  of  the  warrant.  The  sheriff 
shall  within  five  days  after  the  receipt  of  the  warrant,  file  with  the 
clerk  of  his  county  a  copy  thereof,  and  thereupon  the  clerk  shall 
enter  in  the  judgment  docket,  in  the  column  for  judgment  debtors, 
the  name  of  the  taxpayer  mentioned  in  the  warrant,  and  in  appropriate 
colums  the  amount  of  the  tax  or  portion  thereof  and  penalties  for 
which  the  warrant  is  issued  and  the  date  when  such  copy  is  filed, 
and  thereupon  the  amount  of  such  warrant  so  docketed  shall  become  a 
lien  upon  the  title  to  and  interest  in  real  property  or  chattels  real 
of  the  person  against  whom  it  is  issued  in  the  same  manner  as  a 
judgment  duly  docketed  in  the  office  of  such  clerk.  The  said  sheriff 
shall  thereupon  proceed  upon  the  same  in  all  respects,  with  like 
effect,  and  in  the  same  manner  prescribed  by  law  in  respect  to  exe- 
cutions issued  against  property  upon  judgments  of  a  court  of  record, 
and  shall  be  entitled  to  the  same  fees  for  his  services  in  executing 
the  warrant,  to  be  collected  in  the  same  manner.  In  the  discretion 
of  the  comptroller  a  warrant  of  like  terms,  force  and  effect  may  be 
issued  and  directed  to  any  agent  authorized  to  collect  income  taxes, 
and  in  the  execution  thereof  such  agent  shall  have  all  the  powers' 
conferred  by  law  upon  sheriffs,  but  shall  be  entitled  to  no  fee  or 
compensation  in  excess  of  actual  expenses  paid  in  the  performance 
of  such  duty.  If  a  warrant  be  returned  not  satisfied  in  full,  the  comp- 
troller shall  have  the  same  remedies  to  enforce  the  claim  for  taxes 
against  the  taxpayer  as  if  the  people  of  the  State  had  recovered 
judgment  against  the  taxpayer  for  the  amount  of  the  tax. 

§  381.  Action  for  recovery  of  taxes. — Action  may  be  brought  at 
any  time  by  the  attorney-general  of  the  State  at  the  instance  of  the 
Comptroller  in  the  name  of  the  State  to  recover  the  amount  of  taxes, 
penalties  and  interest  due  under  this  article. 

§  382.  Distribution  of  the  income  tax. — Of  the  revenue  collected 
under  this  article  the  comptroller  shall  retain  in  his  hands  sufficient 
to  provide  at  all  times  a  fund  in  his  hands  in  the  sum  of  two  hundred 
and  fifty  thousand  dollars  out  of  which  he  shall  pay  any  refunds  to 
which  taxpayers  shall  be  entitled  under  the  provisions  of  this  article. 
Of  the  remainder,  fifty  per  centum  shall  be  paid  into  the  state  treas- 
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ury  to  the  credit  of  the  general  fund.  The  remaining  fifty  per  centum 
thereof  shall,  not  later  than  the  first  day  of  July,  and  in  case  of 
moneys  subsequently  collected  at  least  quarterly  thereafter,  be  distrib- 
uted and  paid  to  the  treasurers  of  the  several  counties  of  the  state,  in 
the  proportion  that  the  assessed  valuation  of  the  real  property  of  each 
county  bears  to  the  aggregate  assessed  valuation  of  the  real  property 
of  the  state.  As  to  any  county  included  in  the  city  of  New  York 
such  payment  shall  be  made  to  the  receiver  of  taxes  in  such  city 
and  be  paid  into  the  general  fund  for  the  reduction  of  taxation  of  the 
city  of  New  York.  The  county  treasurer  shall  apportion  the  amount 
so  received  among  the  several  towns  and  cities  within  the  county, 
except  a  city  containing  a  part  of  a  town,  in  proportion  that  the  assessed 
valuation  of  the  real  property  of  each  town  or  city  bears  to  the  aggre- 
gate assessed  valuation  of  the  real  property  of  the  county[,  and  shall 
credit  the  amount  apportioned  to  each  town  against  the  county  tax 
payable  by  it,  and]TAe  county  treasurer  shall  pay  the  amount  so  appor- 
tioned to  each  city  to  the  chief  fiscal  officer  of  the  city  to  be  paid 
into  the  general  fund  for  city  purposes;  and  in  a  county  having  a  popu- 
lation of  over  three  hundred  thousand  according  to  the  last  federal  or 
state  census  and  adjoining  a  city  of  the  first  class  having  a  population  of 
one  million  and  upwards,  the  county  treasurer  shall  pay  the  amount  so 
apportioned  to  the  supervisor  of  the  town  and  such  amount  shall  be  by 
him  credited  to  general  town  purposes,  and  such  amounts  shall  not  be 
apportioned  as  hereinafter  provided.  [If  the  amount  to  the  credit  of  a 
town  exceeds  the  county  tax  from  such  town,  the  excess  shall  be  paid] 
//  a  town  does  not  contain  any  part  of  a  city  or  village,  the  county  treas- 
urer shall  pay  the  amount  so  apportioned  to  the  town  to  the  supervisor  of 
the  town  and  such  amount  shall  be  by  him  credited  to  general  town 
,  purposes.  If  one  or  more  incorporated  villages  or  cities  be  wholly  or 
partly  within  a  town,  the  county  treasurer  shall  divide  the  amount  ap- 
portioned to  such  town  between  such  town  and  such  village,  villages 
or  city  in  the  proportions  that  the  assessed  valuations  of  the  real  property 
of  such  town,  as  appears  by  the  last  preceding  town  assessment-roll  and 
of  the  real  property  of  such  village,  villages  or  city,  or  the  portion  thereof 
wholly  within  such  town,  as  appears  by  the  last  preceding  village  or  city 
assessment-roll,  bear  respectively  to  'the  aggregate  assessed  valuation  of 
the  real  property  of  such  town  and  of  such  village,  villages  or  city,  de- 
termined by  adding  together  the  assessed  valuation  of  the  real  property 
of  the  town,  as  appears  by  the  last  preceding  town  assessment-roll  and 
the  assessed  valuation  of  the  real  property  of  such  village,  villages  or 
city,  or  the  portion  thereof  wholly  within  such  town,  as  appears  by  the 
last  preceding  village  or  city  assessment-roll,  as  the  case  may  be.  If  two 
or  more  villages  be  entitled  to  share  in  such  division,  the  county  treasurer 
shall  divide  between  them  the  amount  to  which  they  are  entitled  in  the 
proportions  that  the  assessed  valuation  of  the  real  property  of  such  villages 
located  in  the  town,  as  appears  by  the  last  preceding  village  assessment-rolls 
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bears  to  the  aggregate  assessed  valuations  of  the  real  property  of  such 
villages  located  in  such  town,  as  so  determined.  The  county  treasurer 
shall  pay  over  to  the  chief  fiscal  officer  or  officers  of  such  village  or 
villages  or  such  city  the  amount  to  which  such  village,  villages  or  city 
is  entitled  in  accordance  with  the  above  apportionment,  and  shall  pay 
the  remaining  portion  thereof  to  the  supervisor  of  the  town  and  such 
amount  shall  be  by  him  credited  to  general  town  purposes.  {Amended  by 
chap.  694,  Laws  1920;  effective  May  10,  1920.) 

§  383.     Comptroller  to  make  regulations  and  to  collect  facts. — The 

comptroller  is  hereby  authorized  to  make  such  rules  and  regulations, 
and  to  require  such  facts  and  information  to  be  reported,  as  it  may 
deem  necessary  to  enforce  the  provisions  of  this  article. 

§  384.  Secrecy  required  of  official;  penalty  for  violation. — 1.  Ex- 
cept in  accordance  with  proper  judicial  order  or  as  otherwise  provided 
by  law,  it  shall  be  unlawful  for  the  comptroller,  any  agent,  clerk, 
or  other  officer  or  employee  to  divulge  or  make  known  in  any  manner 
the  amount  of  income  or  any  particulars  set  forth  or  disclosed  in  any 
report  or  return  required  under  this  article.  Nothing  herein  shall  be 
construed  to  prohibit  the  publication  of  statistics  so  classified  as  to 
prevent  the  identification  of  particular  reports  or  returns  and  the 
items  thereof,  or  the  inspection  by  the  attorney-general  or  other  legal 
representatives  of  the  State  of  the  report  or  return  of  any  taxpayer 
who  shall  bring  action  to  set  aside  or  review  the  tax  based  thereon, 
or  against  whom  an  action  or  proceeding  has  been  instituted  in  ac- 
cordance with  the  provisions  of  sections  three  hundred  and  eighty  and 
three  hundred  and  eighty-one  of  this  chapter.  Reports  and  returns 
shall  be  preserved  for  three  years  and  thereafter  until  the  comptroller 
orders  them  to  be  destroyed. 

2.  Any  offense  against  subdivision  one  of  this  section  shall  be  pun- 
ished by  a  fine  not  exceeding  one  thousand  dollars  or  by  imprisonment 
not  exceeding  one  year,  or  both,  at  the  discretion  of  the  court,  and 
if  the  offender  be  an  officer  or  employee  of  the  State  he  shall  be 
dismissed  from  office  and  be  incapable  of  holding  any  public  office 
in  this  State  for  a  period  of  five  years  thereafter. 

§  3.  Notwithstanding  the  provisions  of  this  section,  the  comptroller 
may  permit  the  commissioner  of  internal  revenue  of  the  United  States,  or 
the  proper  officer  of  any  state  imposing  an  income  tax  upon  the  incomes  of 
individuals,  or  the  authorised  representative  of  either  such  officer  to 
inspect  the  income  tax  returns  of  any  individuals,  or  may  furnish  to  such 
officer  or  his  authorised  representative  an  abstract  of  the  return  of  income 
of  any  individual  or  supply  him  with  the  information  concerning  any  item 
of  income  contained  in  any  return,  or  disclosed  by  the  report  of  any  inves- 
tigation of  the  income  or  return  of  income  of  any  individual ;  but  such  per- 
mission shall  be  granted  or  such  information  furnished  to  such  officer  or 
his  representative  only  if  the  statutes  of  the  United  States  or  of  such  other 
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state,  as  the  case  may  be,  grant  substantially  similar  privileges  to  the  proper 
officer  of  this  state  charged  with,  the  administration  of  the  personal  income 
tax  law  thereof.    {Added  by  chap.  60,  Laws  1920;  effective  March  23,  1920. J 

§  385-  Contract  to  assume  income  tax  illegal. — It  shall  be  un- 
lawful for  any  person  to  agree  or  contract  directly  or  indirectly  to 
pay  or  assume  or  bear  the  burden  of  any  tax  payable  by  any  taxpayer 
under  the  provisions  of  this  article.  Any  such  contract  or  agreement 
shall  be  null  and  void  and  shall  not  be  enforced  or  given  effect  by 
any  court. 

§2.  If  any  clause,  sentence,  paragraph,  or  part  of  this  act  shall 
for  any  reason  be  adjudged  by  any  court  of  competent  jurisdiction 
to  be  invalid,  such  judgment  shall  not  affect,  impair,  or  invalidate 
the  remainder  of  this  act,  but  shall  be  confined  in  its  operation  to 
the  clause,  sentence,  paragraph,  or  part  thereof  directly  involved 
in  the  controversy  in  which  such  judgment  shall  have  been  rendered. 

§  3.  An  assessment  on  account  of  personal  property  made  prior  to 
August  1st,  1919,  shall  be  as  valid  and  effectual  as  if  this  act  had  not 
been  passed,  and  nothing  in  this  act  shall  be  construed  to  impair  the 
obligation  to  pay  taxes  assessed  on  account  of  personal  property 
in  the  year  1918  or  the  year  1919  prior  to  August  1st  whether  payable 
in  that  year  or  not. 

§  4.  If  any  city  entitled  to  receive  a  portion  of  the  taxes  col- 
lected under  article  sixteen  of  the  tax  law  as  added  by  this  act  the 
budget  for  the  fiscal  year  current  on  July  1st,  1920,  shall  be  completed 
prior  to  that  date,  the  board  of  estimate  and  apportionment  or  other 
board  or  body  having  the  duty  of  preparing  the  budget  in  such  city 
shall  have  the  power  subsequent  to  such  date  and  before  the  levy  of 
the  taxes  on  account  of  the  appropriations  made  by  such  budget  to 
revise  the  estimates  of  city  revenue  so  as  to  include  in  such  calcula- 
tion the  income  to  the  city  from  taxes  collected  under  article  sixteen 
of  the  tax  law  as  added  by  this  act. 


APPENDIX  D 

CORPORATION  FRANCHISE  TAX  LAW 


Chapter  726,  Laws  of  New  York,  191 7,  as  amended, 

Constituting   Article    9A    of    Chapter    62,    Laws    of 

New  York,  1909 

The  amendments  are  indicated  as  follows : 

1.  Matter  in  italics  is  new. 

2.  Matter  in  brackets  []  is  the  original  law  omitted. 

Section  208.  Definitions. 

209.  Franchise  tax  on  corporations  based  on  net  income. 

210.  Corporations  exempted  from  article. 

211.  Reports  of  corporations  to  tax  commission. 

212.  Reports  by  corporation  on  basis  of  fiscal  year. 

213.  Reports  to  be  sworn  to;  forms. 

214.  Computation  of  tax. 

214-a.  Taxation  of  corporations  acquiring  assets  or  franchises 
of  other  corporations. 

215.  Rate  of  tax. 

216.  Penalty  for  failure  to  report. 

217.  Powers  of  tax  commission. 

218.  Revision  and   readjustment   of  accounts   by   tax   com- 

mission. 

219.  Review  of  determination  of  tax  commission  by  certi- 

orari and  regulations  as  to  writ. 
219-a.  Audit  and  statement  of  tax. 
219-b.    Notice  of  tax. 
219-c.  When  tax  payable. 
219-d.  Corrections  and  changes. 
219-e.  Warrant  for  the  collection  of  taxes. 
219-f.  Action  for  recovery  of  taxes;  forfeiture  of  charter  by 

delinquent  corporations. 
219-g.  Deposits  of  revenues  collected. 
219-h.  Disposition  of  revenues  collected. 
219-i.  Secrecy  required  of  officials;  penalty  for  violation. 
219-j.  Exemptions  from  certain  other  taxation. 
219-k.  Limitation  of  time. 
219-I.  Personal  property  defined. 
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§  208.  Definitions. — As  used  in  this  article.  1.  The  term  "cor- 
poration'7 includes  a  joint-stock  company  or  association; 

2.  The  words  "tangible  personal  property"  shall  be  taken  to  mean 
corporeal  personal  property,  such  as  machinery,  tools,  implements, 
goods,  wares  and  merchandise,  and  shall  not  be  taken  to  mean  money, 
depocits  in  bank,  shares  of  stock,  bonds,  notes,  credits  or  evidences 
of  an  interest  in  property  and  evidences  of  debt; 

3.  The  term  "entire  net  income"  means  the  total  net  income  before 
any  deductions  have  been  made  for  taxes  paid  or  to  be  paid  to  the 
Government  of  the  United  States  on  either  profits  or  net  income  or 
for  any  losses  sustained  by  the  corporation  in  other  fiscal  or  calendar 
years  whether  deducted  by  the  Government  of  the  United  States  or 
not. 

§  209.  Franchise  tax  on  corporations  based  on  net  income. — For 

the  privilege  of  exercising  its  franchise  in  this  state  in  a  corporate  or 
organized  capacity  every  domestic  corporation,  and  for  the  privilege 
of  doing  business  in  this  state,  every  foreign  corporation,  except  cor- 
porations specified  in  the  next  section,  shall  annually  pay  in  advance 
for  the  year  beginning  November  first  next  [preceding]  succeeding  the 
first  day  of  July  in  each  and  every  year  an  annual  franchise  tax,  to  be 
computed  by  the  tax  commission  upon  the  basis  of  its  entire  net 
income  for  its  fiscal  or  the  calendar  year  next  preceding,  as  herein- 
after provided,  which  entire  net  income  is  presumably  the  same  as 
the  entire  net  income  upon  which  such  corporation  is  required  to  pay 
a  tax  to  the  United  States  [.],  or  as  otherwise  provided  by  section  two 
hundred  and  fourteen  of  the  tax  law,  except  that  the  entire  net  income 
of  a  corporation  not  organized  under  the  laws  of  any  state  within  the 
United  States  which  shall  be  taken  as  the  basis  of  computation  by  the 
tax  commission  shall  be  the  entire  net  income  in  fact  rather  than  the 
amount  earned  in  the  United  States  or  the  amount  returned  to  the 
United  States  treasury  department. 

§  210  Corporations  exempted  from  article. — Corporations  wholly 
engaged  in  the  purchase  and  sale  of,  and  holding  [of]  title  to,  real 
estate  for  themselves,  [holding]  corporations  whose  sole  business 
consists  of  [principal  income  is  derived  from]  holding  the  stocks  [and 
bonds]  of  other  corporations  for  the  purpose  of  controlling  the  manage- 
ment and  affairs  of  such  other  corporations,  except  such  as  are  specifically 
subject  to  report  under  the  provisions  of  subdivision  nine  of  section 
two  hundred  and  eleven  of  the  tax  law,  and  corporations  liable  to  tax 
under  sections  one  hundred  and  eighty-four  to  one  hundred  and  eighty- 
nine  inclusive  of  this  chapter,  banks,  savings  banks,  institutions  for 
savings,  title  guaranty,  insurance  or  surety  corporations  shall  be  ex- 
empt'from  the  payment  of  the  taxes  prescribed  by  this  article. 

§  211.  Reports  of  corporations  to  tax  commission.— Every  cor- 
poration  taxable  under   this   article   as   well  as  foreign  corporations 
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having  officers,  agents  or  representatives  within  the  state  shall  annu- 
ally on  or  before  July  first,  or  within  thirty  days  after  the  making 
of  its  report  of  entire  net  income  to  the  United  States  treasury 
department  for  any  fiscal  or  calendar  year,  preceding  said  first  day  of 
July,  transmit  to  the  tax  commission  a  report  in  the  form  prescribed 
by  the  tax  commission,  specifying:  I.  The  name  and  location  of  the 
principal  place  of  business  of  such  corporation,  the  state  under  the 
laws  of  which  organized,  and  the  date  thereof;  the  amount  of  its  issued 
capital  stock  and  the  kind  of  business  transacted.  Any  corporation 
not  organized  under  the  laws  of  any  state  within  the  United  States 
shall  state  the  facts  in  relation  to  its  entire  net  income  wherever 
earned  and  as  though  organized  under  the  laws  of  this  state,  and  in- 
stead of  stating  its  income  as  returned  to  the  United  States  treasury 
department. 

2.  The  amount  of  its  entire  net  income  for  its  preceding  fiscal  or 
the  preceding  calendar  year  as  .shown  in  the  last  return  of  annual  net 
income  made  by  it  to  the  United  States  treasury  department,  except  as 
provided  in  subdivision  one  of  this  section.  If  the  corporation  shall 
claim  that  the  return  made  to  the  United  States  treasury  department 
was  inaccurate,  the  amount  claimed  by  it  to  be  the  net  income  for 
such  period  shall  be  specified.  If  any  deduction  has  been  allowed  for 
losses  sustained  by  the  corporation  in  prior  years  the  amount  so 
allowed  and  deducted  shall  be  specified. 

3.  The  average  monthly  value  for  the  fiscal  or  calendar  year  of  its 
real  property  and  tangible  personal  property  in  each  city,  village  or 
portion  of  a  town  outside  of  a  village  within  the  state,  and  the  average 
monthly  value  of  all  its  real  property  and  tangible  personal  property 
wherever  located. 

,  4.  The  average  monthly  value  for  the  fiscal  or  calendar  year  of 
bills  and  accounts  receivable  [for]  arising  from  (a)  personal  property 
sold  by  the  corporation  from  merchandise  manufactured  by  it  within 
this  state;  (b)  personal  property  owned  by  the  corporation  and  not 
manufactured  by  it  within  this  state  but  sold  by  [the  corporation]  it  or 
its  agents  [from  merchandise  owned  by  it]  and  located  within  the  state 
at  the  time  of  the  [acceptance]  receipt  of  the  order  [but  riot  manufac- 
tured by  it  within  the  state]  ;  [and]  (c)  the  purchase  or  sale  of,  or  trading 
in,  goods,  wares  or  merchandise  not  located  at  any  place  at  which  the 
corporation  conducted  a  permanent  or  continuous  business  without  the 
state,  and  where  the  bills  and  accounts  receivable  arose  from  orders 
received  or  accepted  by  any  officer  or  agent,  or  at  any  place  of  business, 
in  this  state;  and  (d)  services  performed  [,  based  on  all  orders  received 
at  offices  maintained  by  the  corporation  within  this  state;  excluding  bills 
and  accounts  receivable  arising  from  sales  made  from  a  stock  of  mer- 
chandise or  other  property  located  at  a  place  of  business  maintained 
by  the  reporting  corporation  within  the  state.]  by  any  officer,  agent  or  rep- 
resentative .of  the  corporation  connected  with,  sent  from,  or  reporting, 
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either  directly  or  indirectly,  to  any  officer  located  in  this  state  or  at  any 
office  located,  owned,  rented  or  occupied  in  this  state.  Also  the  average 
total  monthly  value  for  the  fiscal  or  calendar  year  of  bills  and 
accounts  receivable  [for  (a)  personal  property  sold  by  the  corpora- 
tion from  merchandise  manufactured  by  it  within  and  without  the 
state,  (b)  personal  property  sold  by  the  corporation  from  merchandise 
owned  by  it  at  the  time  of  acceptance  of  the  order  but  not  manufac- 
tured by  it;  and  (c)  services  performed,  based  on  orders  received  at 
offices  maintained  by  the  corporation,  excluding  bills  and  accounts  re- 
ceivable on  orders  filled  from  a  stock  of  merchandise  or  other  prop- 
erty maintained  by  the  reporting  company.]  arising  from  the  manu- 
facture by  it  of  personal  property  or  the  purchase  or  sale  of,  or  trading  in, 
personal  property,  or  from  services  performed  by  the  corporation,  its 
officers  or  agents,  excluding  those  arising  in  any  way  from  advances  or 
loans. 

5.  The  average  total  value  for  the  fiscal  or  calendar  year  of  the 
stock  of  other  corporations  owned  by  the  corporation,  and  the  pro- 
portion of  the  average  value  of  the  stock  of  such  other  corporations 
within  the  state  of  New  York,  as  allocated  pursuant  to  section  two 
hundred  and  fourteen  of  this  chapter. 

6.  If  the  corporation  has  no  real  or  tangible  personal  property 
within  the  state,  the  city,  village  or  portion  of  a  town  outside  of  a 
village  in  the  state  in  which  is  located  the  office  in  which  its  principal 
financial  concerns  within  the  state  are  transacted. 

7.  Such  other  facts  as  the  tax  commission  may  require  for  the 
purpose  of  making  [the]  any  computation  required  by  this  article,  or  for 
the  purpose  of  comparison  with  former  reports  to  determine  whether  or 
not  such  reports  were  erroneous  or  fraudulent. 

8.  Any  corporation  taxable  hereunder  upon  its  entire  net  income  may 
omit  from  it's  report  the  statements  required  by  subdivisions  four  and  five 
by  incorporating  in  its  report  a  consent  to  be  taxed  upon  its  entire 
net  income.  Corporations  having  no  net  income  shall,  however,  com- 
plete the  segregation  of  assets  in  every  case. 

9.  Any  corporation  owning  or  controlling,  either  directly  or  indirectly, 
substantially  all  of  the  capital  stock  of  another  corporation,  or  of  other 
corporations,  liable  to  report  under  this  article,  may  be  required  to  make 
a  consolidated  report  showing  the  combined  entire  net  income,  such  assets 
of  the  corporations  as  are  required  for  the  purposes  of  this  article,  and 
such  other  information  as  the  tax  commission  may  require,  but  excluding 
intercorporate  stockholdings  and  intercorporate  accounts. 

The  tax  commission  may  permit  the  filing  of  a  combined  report  where 
substantially  all  the  cdpital  stock  of  two  or  more  corporations  liable  to 
taxation  under  this  article  is  owned  by  the  same  interests.  The  tax  com- 
mission may  impose  the  tax  provided  by  this  article  as  though  the  com- 
bined '  entire  net  income  and  segregated  assets  were  those  of  one  cor- 
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poration,  or  may,  in  such  other  manner  as  it  shall  determine,  equitably 
adjust  the  tax. 

Where  any  corporation  liable  to  taxation  under  this  article  conducts 
the  business  whether  under  agreement  or  otherwise  in  such  manner  as 
either  directly  or  indirectly  to  benefit  the  members  or  stockholders  of  the 
corporation,  or  any  of  them,  or  any  person  or  persons-,  directly  or  indi- 
rectly interested  in  such  business  by  selling  its  products  or  the  goods  or 
commodities  in  which  it  deals  at  less  than  a  fair  price  which  might  be 
obtained  therefor,  or  where  such  a  corporation,  a  substantial  portion  of 
whose  capital  stock  is  owned  either  directly  or  indirectly  by  another  cor- 
poration, acquires  and  disposes  of  the  products  of  the  corporation  so 
owning  the  substantial  portion  of  its  capital  stock  in  such  a  manner 
as  to  create  a  loss  or  improper  net  income,  the  tax  commission  may 
require  such  facts  as  it  deems  necessary  for  the  proper  computation 
provided  by  this  article,  and  may  for  the  purpose  of  the  act  determine 
the  amount  which  shall  be  deemed  to  be  the  entire  net  income  of  the 
business  of  such  corporation  for  the  calendar  or  fiscal  year,  and  in  deter- 
mining such  entire  net  income  the  tax  commission  shall  have  regard  to 
the  fair  profits  which,  but  for  any  agreement,  arrangement  or  under- 
standing, might  be  or  could  have  been  obtained  from  dealing  in  such 
products,  goods  or  commodities. 

§  212.  Reports  by  corporation  on  basis  of  fiscal  year. — A  corpora- 
tion which  reports  to  the  United  States  Treasury  Department  on  the 
basis  of  its  fiscal  year,  may  report  to  the  tax  commission  upon  the 
same  basis,  except  as  provided  in  Section  214-a  of  this  chapter. 

§  213.  Reports  to  be  sworn  to  ;  forms. — Every  report  required  by 
this  article  shall  have  annexed  thereto  the  affidavit  of  the  president, 
vice-president,  secretary  or  treasurer  of  the  corporation  to  the  effect 
that  the  statements  contained  therein  are  true.  Blank  forms  of  report 
shall  be  furnished  by  the  tax  commission,  on  application,  but  failure 
to  secure  such  a  blank  shall  not  release  any  corporation  from  the 
obligation  of  making  a  report  herein  required.  The  commission  may 
require  a  further  or  supplemental  report  under  this  article  to  contain 
further  information  and  data  necessary  for  the  computation  of  the 
tax  herein  provided. 

§  214.  Computation  of  tax. — If  the  entire  business  of  the  corpora- 
tion be  transacted  within  the  state,  the  tax  imposed  by  this  article, 
if  imposed  upon  the  entire  net  income,  shall  be  based  upon  the  entire 
net  income  of  such  ■  corporation  for  such  fiscal  or  calendar  year  as 
defined  in  section  two  hundred  and  eight  of  this  chapter  subject,  how- 
ever, to  any  correction  thereof  of  fraud,  evasion  or  error,  as  ascer- 
tained by  the  state  tax  commission.  If  the  entire  business  of  such 
corporation  be  not  transacted  within  the  state,  the  tax  imposed  by 
this  article  shall  be  based  upon  a  proportion  of  such  entire  net 
income,  to  be  determined  in  accordance  with  the  following  rules:'  The 


CORPORATION  FRANCHISE  TAX  LAW  623, 

proportion  of  the  entire  net  income  of  the  corporation  upon  which 
the  tax  under  this  article  shall  be  based,  shall  be  such  portion  of 
the  entire  net  income  as  the  aggregate  of 

1.  The  average  monthly  value  of  the  real  property  and  tangible 
personal  property  within  the  state. 

2.  The  average  monthly  value  of  bills  and  accounts  receivable 
[for]  arising  from  (a)  personal  property  sold  by  the  corporation  from 
merchandise  manufactured  by  it  within  the  state;  (b)  personal  property 
owned  by  the  corporation  and  not  manufactured  by  it  within  this  state 
but  sold  by  [the  corporation]  it  or  its  agents  [from  merchandise  owned 
by  it]  and  located  within  the  state  at  the  time  of  the  receipt  [acceptance] 
of  the  order  [,  but  not  manufactured  by  it  within  the  state];  [and]  (c) 
the  purchase  or  sale  of,  or  trading  in,  goods,  wares  or  merchandise  not 
located  at  any  place  at  which  the  corporation  conducted  a  permanent  or 
continuous  business  without  the  state,  and  where  the  bills  and  accounts 
receivable  arose  from,  orders  received  or  accepted  by  any  officer  or  agent, 
or  at  any  place  of  business,  in  this  state;  and  (d)  services  performed 
[within  this  state,  excluding  bills  and  accounts  receivable  arising  from 
sales-  made  from  a  stock  of  merchandise  or  other  property  located  at  a 
place  of  business  maintained  by  the  reporting  corporation  without  this 
state.]  by  any  officer,  agent  or  representative  of  the  corporation  connected 
with,  sent  from,  or  reporting,  either  directly  or  indirectly,  to  any  officer 
located  in  this  state  or  at  any  office  located,  owned,  rented  or  occupied  in 
this  state. 

3.  The  proportion  of  the  average  value  of  the  stocks  of  other  cor- 
porations owned  by  the  corporation,  allocated  to  the  state  as  provided 
by  this  section,  but  not  exceeding  ten  per  centum  of  the  real  and 
tangible  personal  property  segregated  to  this  state  under  this  article, 
bears  to  the  aggregate  of 

4.  The  average  monthly  value  of  all  the  real  property  and  tangible 
personal  property  of  the  corporation,  wherever  located. 

5.  The  average  total  mon thly  value  for  the  fiscal  or  calendar  year  of  bills 
and  accounts  receivable  [for]  arising  from  (a)  personal  property  sold  by  the 
corporation  from  merchandise  manufactured  by  it  within  and  without  this 
state ;  and  (b)  [personal  property  sold  by  the  corporation  from  merchan- 
dise owned  by  it  at  the  time  of  acceptance  of  the  order  but  not  manu- 
factured by  it;  and  (c)  services  performed  both  within  and  without  this 
state,  based  on  orders  received  at  offices  maintained  by  the  corporation, 
excluding  bills  and  accounts  receivable  or  orders  filled  from  a  stock  of 
merchandise  or  other  property  maintained  by  the  corporation.]  the  purchase, 
or  sale  of,  or  trading  in,  personal  property,  or  from  services  performed 
by  the  corporation,  its  officers  or  agents,  excluding  those  arising  in  any 
way  from  advances  or  loans. 

6.  The  average  total  value  of  stocks  of  other  corporations  owned 
by  the  corporation,  but  not  exceeding  ten  per  centum  of  the  aggregate 
real  and  tangible  personal  property  set  up  in  this  report. 
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7.  In  case  any  report  is  made  as  provided  by  subdivision  nine  of 
section  two  hundred  and  eleven  of  the  tax  law,  the  tax  commission  may 
assess  the  tax  against  either  of  the  corporations  whose  assets  or  net 
income  are  involved  in  the  report  and  upon  the  basis  of  the  combined 
entire  net  income  and  the  combined  segregated  assets  of  the  corporation 
and  upon  such  other  information  as  it  may  possess,  or  may  adjust  the  tax  in 
such  other  manner  as  it  shall  determine  to  be  equitable. 

Real  property  and  tangible  personal  property  shall  be  taken  at  its 
actual  value  where  located.  The  value  of  share  stock  of  another  cor- 
poration owned  by  a  corporation  liable  hereunder  shall  for  pur- 
poses of  allocation  of  assets  be  apportioned  in  and  «out  of  the  state 
in  accordance  with  the  value  of  the  physical  property  in  and  out  of 
the  state  representing  such  share  stock. 

It  is  further  provided  that  every  domestic  corporation  exercising 
its  franchise  in  this  state  and  every  foreign  corporation  doing  business 
in  this  state,  other  than  those  exempted  by  section  two  hundred  and 
ten  of  this  chapter,  shall  be  subject  to  a  minimum  tax  of  not  less  than 
ten  dollars  and  not  less  than  one  mill  upon  each  dollar  of  such  a  part 
of  its  issued  capital  stock,  at  its  face  value,  as  the  amount  of  its  gross 
assets  employed  by  it  in  its  business  in  this  state  bears  to  its  gross  assets 
wherever  employed  by  it  in  its  business,  [the  apportionment  of  the  face 
value  of  its  issued  capital  stock  apportioned  to  this  state,  which  shall 
be  determined  by  dividing  the  amount  of  the  real  and  tangible 
personal  property  in  this  state  by  the  entire  amount  of  the  real  and 
tangible  personal  property  and  shown  in  the  report,  and  multiplying 
the  quotient  by  the  face  value  of  the  issued  capital  stock.]  If  such  a  cor- 
poration has  stock  without  par  value,  then  the  base  of  the  tax  shall  be  [on] 
such  a  portion  of  its  [paid  in  capital  as  its  real  and  tangible  personal 
property  in  this  state  bears  to  its  entire  real  and  tangible  personal  property.] 
issued  capital  stock  as  its  gross  assets  employed  in  its  business  in  this 
state  bear  to  the  entire  gross  assets  employed  in  its  business,  and  its  shares 
without  par  value  shall  be  deemed  to  have  a  face  value  of  one  hundred 
dollars  each  for  the  purposes  of  this  assessment. 

If  such  a  corporation  is  usbject  to  a  tax  at  the  rate  of  one  mill,  and  it 
maintains  no  regular  place  of  business  outside  this  state,  except  a  statutory 
office,  it  shall  be  taxed  upon  its  entire  issued  capital  stock  as  herein  pro- 
vided. 

§  214-a.  Taxation  of  corporations  acquiring  assets  or  franchises  of 
other  corporations. — If  any  corporation  taxable  under  this  article  shall 
acquire  either  directly,  indirectly  or  by  merger  or  consolidation  the 
major  portion  of  the  assets  or  the  franchise  of  another  corporation  or  of 
corporations  exercising  any  franchise  or  franchises  or  doing  any  bus- 
iness in  this  state  during  any  year  it  shall  include  in  its  own  next 
annual  return,  in  addition  to  its  own  entire  net  income,  so  much  of  the 
entire  net  income  of  the  corporation  or  corporations  whose  assets  or 
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franchises  it  acquired  as  shall  not  have  been  used  or  included  in  meas- 
uring a  franchise  tax  to  this  State,  and  shall  be  taxed  upon  such 
combined  entire  net  incomes  for  the  year  to  ensue  and  as  hereinbefore 
provided.  The  provisions  for  a  minimum  tax  shall  be  applied  only 
when  under  such  provisions  a  tax  will  result  in  excess  of  the  amount 
which  would  be  produced  by  a  tax  on  entire  net  income  as  hereinbefore 
provided  and  then  in  lieu  thereof. 

This  section  shall  be  construed  as  having  been  in  effect  as  of  the 
date  of  the  original  enactment  of  Article  9-a  of  the  tax  law,  as  added 
by  Chapter  726  of  the  laws  of  191 7. 

§  2 is.  Rate  of  tax. — The  tax  imposed  by  this  article  shall  be  at 
the  rate  of  four  and  one-half  per  centum  of  the  entire  net  income  of 
the  corporation  or  portion  thereof  taxable  within  the  state,  determined 
as  provided  by  this  article  [.],  unless  taxable  upon  its  capital  stock  at 
the  rate  of  one  mill  or  subject  to  the  minimum  tax  of  ten  dollars,  as  pro- 
vided in  section  two  hundred  and  fourteen  of  the  tax  law. 

§  216.  Penalty  for  failure  to  report. — Any  corporation  which  fails 
to  make  any  report  required  by  this  article  shal  lbe  liable  to  a  penalty 
of  not  more  than  $5,000  to  be  paid  to  the  State,  to  be  collected  in  a 
civil  action,  at  the  instance  of  the  tax  commission;  and  any  officer 
of  any  such  corporation  who  makes  a  fraudulent  return  or  statement 
with  intent  to  defeat  or  evade  the  payment  of  the  taxes  prescribed  by 
this  article  shall  be  liable  to  a  penalty  of  not  more  than  $1,000,  to  be 
collected  in  like  manner.  All  moneys  recovered  as  penalties,  for  a 
failure  to  report  or  for  making  fraudulent  reports  shall  be  paid  to  the 
State  Comptroller. 

§  217.  Powers  of  tax  commission. — The  tax  commission  may  for 
good  cause  shown  extend  the  time  within  which  any  corporation  is 
required  to  report  by  this  article.  If  any  report  required  by  this  article 
be  not  made  as  herein  required,  the  tax  commission  is  authorized  to 
make  an  estimate  of  the  net  income  of  such  corporation  and  of  the 
amount  of  tax  due  under  this  article,  from  any  information  in  its  pos- 
session, and  to  order  and  state  an  account  according  to  such  estimate 
for  the  taxes,  penalties  and  interest  due  to  the  state  from  such  corpora- 
tion. [If  the  tax  imposed  upon  any  corporation  under  this  article  is 
based  upon  an  estimate  as  provided  in  this  section,  the  tax  commis- 
sion shall  notify  such  corporation  of  the  time  and  place  at  which  oppor- 
tunity will  be  given  to  the  corporation  to  be  heard  in  respect  thereof. 
Such  notice  shall  be  mailed  to  the  post-office  address  of  the  corpora- 
tion.] All  the  authority  and  powers  conferred  on  the  tax  commission 
by  the  provision  of  section  one  hundred  and  ninety-five  of  the  tax  law 
shall  have  full  force  and  effect  in  respect  of  corporations  which  may 
be  liable  hereunder. 

§  218.  Revision  and  readjustment  of  accounts  by  tax  commission. 
— If  an  application  for  revision  be  filed  with  the  commission  by  a  cor- 
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poration  against  which  an  account  is  audited  and  stated  within  one 
year  from  the  time  any  such  account  shall  have  been  audited  and 
stated,  the  commission  shall  grant  a  hearing  thereon  and  if  it  shall 
be  made  to  appear  upon  any  such  hearing  by  evidence  submitted  to  it 
or  otherwise,  that  any  such  account  included  taxes  or  other  charges 
which  could  not  have  been  lawfully  demanded,  or  that  payment  has 
been  illegally  made  or  exacted  of  any  such  account,  the  commission 
shall  resettle  the  same  according  to  law  and  the  facts,  and  adjust  the 
accounts  for  taxes  accordingly,  and  may,  in  its  discretion,  modify  the 
penalty  imposed  for  failure  to  report  as  provided  in  this  article,  and  shall 
send  notice  of  its  determination  thereon  to  the  corporation  and  state 
comptroller  forthwith. 

§  210.  Review  of  determination  of  tax  commission  by  certiorari 
and  regulations  as  to  writ. — The  determination  of  the  commission  upon 
any  application  made  to  it  by  any  corporation  for  revision  and  resettle- 
ment of  any  account,  as  prescribed  by  this  article,  may  be  reviewed 
in  the  manner  prescribed  by  and  subject  to  the  provisions  of  Section 
199  of  this  chapter. 

No  certiorari  to  review  any  audit  and  statement  of  an  account  or 
any  determination  by  the  commission  under  this  article  shall  be 
granted  unless  notice  of  application  therefor  is  made  within  thirty 
days  after  the  service  of  the  notice  of  such  determination.  Eight  days' 
notice  shall  be  given  to  the  commission  of  the  application  for  such 
writ.  The  full  amount  of  the  taxes,  percentage,  interest  and  other 
charges  audited  and  stated  in  such  account  must  be  deposited  with 
the  State  Comptroller  before  making  the  application  and  an  under- 
taking filed  with  the  commission,  in  such  amount  and  with  such  sure- 
ties as  a  justice  of  the  supreme  court  shall  approve,  to  the  effect  that 
if  such  writ  is  dismissed  or  the  determination  of  the  commission 
affirmed,  the  applicant  for  the  writ  will  pay  all  costs  and  charges 
which  may  accrue  against  it  in  the  prosecution  of  the  writ,  including 
costs  of  all  appeals. 

§  219-a.  Audit  and  statement  of  tax. — On  or  before  the  first  day  of 
December  in  each  year  the  tax  commission  shall  audit  and  state  the 
account  of  each  corporation  known  to  be  liable  to  a  tax  under  this 
article,  for  its  preceding  fiscal  or  the  preceding  calendar  year,  and  shall 
compute  the  tax  thereon  and  forthwith  notice  the  same  to  the  State 
Comptroller  for  collection.  The  tax  commission  shall  determine  the 
portion  of  such  tax  to  be  distributed  to  the  several  counties  and  the 
amounts  to  be  credited  to  the  several  cities  or  towns  thereof,  when  the 
same  is  collected,  and  shall  indicate  such  determination  in  noticing 
such  tax  to  the  State  Comptroller.  If  the  corporation  has  real  prop- 
erty or  tangible  personal  property  located  in  a  village,  or  if  it  has 
no  real  or  tangible  personal  property  in  the  State  but  the  office  in 
which  its  principal  financial  concerns  within  the  State  are  transacted 


CORPORATION  FRANCHISE  TAX  LAW  627 

is  located  in  a  village,  the  tax  commission  shall  indicate  such  facts  to 
the  State  Comptroller,  with  the  name  of  the  village  in  which  such 
office  or  property  is  located. 

§  219-b.  Notice  of  tax. — Every  report  required  by  Section  211  of 
this  chapter  shall  contain  the  postoffice  address  of  the  corporation  and 
lines  or  spaces  upon  which  the  corporation  shall  enter  its  entire  net 
income.  Notice  of  tax  assessment  shall  be  sent  by  mail  to  the  post- 
office  address  given  in  the  report,  and  the  record  that  such  notice  has 
been  sent  shall  be  presumptive  evidence  of  the  giving  of  the  notice 
and  such  record  shall  be  preserved  by  the  tax  commission. 

§  219-c.  When  tax  payable. — The  tax  hereby  imposed  shall  be 
paid  to  the  state  comptroller  on  or  before  the  first  day  of  January  of 
each  year,  or  within  thirty  days  after  notice  of  the  tax  has  been  given 
as  provided  in  section  two  hundred  and  nineteen-b  of  this  chapter  if 
such  notice  is  given  subsequent  to  the  first  day  of  December  of  the 
year  for  which  such  tax  is  imposed.  If  such  tax  be  not  so  paid,  or  in 
the  case  of  additional  taxes,  if  not  paid  within  thirty  days  after  notice  of 
such  additional  tax  has  been  given  as  provided  in  section  two  hundred 
and  nineteen  of  this  chapter  and  such  notice  of  additional  tax  is  given 
subsequent  to  the  first  day  of  December  of  the  year  for  which  such 
additional  tax  is  imposed,  the  corporation  liable  to  such  tax  shall  pay 
to  the  state  comptroller,  in  addition  to  the  amount  of  such  tax,  or  addi- 
tional tax,  ten  per  centum  of  such  amount,  plus  one  per  centum  for 
each  month  the  tax  or  additional  tax  remains  unpaid  but  the  state  comp- 
troller upon  submission  to  him  of  satisfactory  proof  that  the  failure  to  pay 
such  taxes,  or  additional  taxes,  within  the  time  prescribed  in  this  article,  was 
not  willful  or  evasive,  may  modify  the  exaction  to  not  less  than  one  per  cen- 
tum for  each  month  following  the  due  date  of  the  tax.  Each  such  tax  or 
additional  tax  shall  be  a  lien  upon  and  binding  upon  the  real  and  per- 
sonal property  of  the  corporation  liable  to  pay  the  same  from  the  time 
when  it  is  payable  until  the  same  is  paid  in  full. 

§  219-d.  Corrections  and  changes. — If  the  amount  of  the  net  in- 
come for  any  year  of  any  corporation  taxable  under  this  article  as  re- 
turned to  the  United  States  Treasury  Department  is  changed  or  cor- 
rected by  the  Commissioner  of  Internal  Revenue  or  other  officer  of  the 
United  States  or  other  competent  authority,  such  corporation,  within 
ten  days  after  receipt  of  notice  of  such  change  or  correction  shall  make 
return  under  oath  or  affirmation  to  the  tax  commission  of  such  changed 
or  corrected  net  income,  and  shall  concede  the  accuracy  of  such  deter- 
mination or  state  wherein  it  is  erroneous. 

The  tax  commission  shall  ascertain,  from  such  return  and  any 
other  information  in  the  possession  of  the  commission,  the  entire  net 
income  of  such  corporation  for  the  fiscal  or  calendar  year  for  which 
such  change  or  correction  has  been  made  by  such  commissioner  of 
internal  revenue  or  other  officer  or  authority.     All  the  authority  con- 
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ferred  on  the  tax  commission  by  the  provisions  of  Section  195  of  this 
chapter  is  hereby  granted  to  it  in  respect  to  the  ascertainment  of  such 
entire  net  income.  The  tax  commission  shall  thereupon  reaudit  and 
restate  the  account  of  such  corporation  for  taxes  based  upon  the  entire 
net  income  for  such  fiscal  or  calendar  year,  such  reaudit  to  be  accord- 
ing to  the  entire  net  income  so  ascertained  by  the  tax  commission.  The 
proceedings  and  determination  of  the  tax  commission  in  the  making 
of  such  reassessment  may'  be  revised  and  readjusted  and  reviewed  in 
the  manner  provided  by  Sections  218  and  219  of  this  chapter,  as  in  the 
case  of  an  original  assessment  of  the  tax.  If  from  such  reassessment 
it  appears  that  such  corporation  shall  have  paid  under  this  article  an 
excess  of  tax  for  the  year  for  which  such  reassessment  is  made,  the 
tax  commission  shall  return  a  statement  of  the  amount  of  such  excess 
to  the  Comptroller,  who  shall  credit  such  corporation  with  such 
amount.  Such  credit  may  be  assigned  by  the  corporation  in  whose 
favor  it  is  allowed  to  a  corporation  liable  to  pay  taxes  under  this  article, 
and  the  assignee  of  the  whole  or  any  part  of  such  credit  on  filing  with 
the  commission  such  assignment  shall  thereupon  be  entitled  to  credit 
upon  the  books  of  the  Comptroller  for  the  amount  thereof  on  the  cur- 
rent account  for  taxes  of  such  assignee  in  the  same  way  and  with  the 
same  effect  as  though  the  credit  had  originally  been  allowed  in  favor 
of  such  assignee.  If  from  such  reassessment  it  appears  that  an  addi- 
tional tax  is  due  from  such  corporation  for  such  year,  such  corporation 
shall,  within  thirty  days  after  notice  has  been  given  as  provided  in  Sec- 
tion 219-b  of  this  chapter  by  the  tax  commission  pay  such  addi- 
tional tax. 

§  219-e.  Warrant  for  the  collection  of  taxes. — If  the  tax  imposed 
by  this  article  be  not  paid  within  thirty  days  after  the  same  becomes 
due,  unless  an  appeal  or  other  proceeding  shall  have  been  taken  to  re- 
view the  same,  the  Comptroller  may  issue  a  warrant  under  his  hand 
and  official  seal  directed  to  the  sheriff  of  any  county  of  the  State  com- 
manding him  to  levy  upon  and  sell  the  real  and  personal  property  of 
the  corporation  owning  the  same,  found  within  his  county,  for  the  pay- 
ment of  the  amount  thereof,  with  the  added  penalties,  interest  and  the 
cost  of  executing  the  warrant,  and  to  return  such  warrant  to  the  Comp- 
troller and  pay  to  him  the  money  collected  by  virtue  thereof  by  a  time 
to  be  therein  specified,  not  less  than  sixty  days  from  the  date  of  the 
warrant.  Such  warrant  shall  be  a  lien  upon  and  shall  bind  the  real 
and  personal  property  of  the  corporation  against  whom  it  is  issued 
from  the  time  an  actual  levy  shall  be  made  by  virtue  thereof.  The 
■sheriff  to  whom  any  such  warrant  shall  be  directed  shall  proceed  upon 
the  same  in  all  respects,  with  like  effect,  and  in  the  same  manner  as 
prescribed  by  law  in  respect  to  executions  issued  against  property  upon 
judgments  of  a  court  of  record,  and  shall  be  entitled  to  the  same  fees 
for  his  services  in  executing  the  warrant,  to  be  collected  in  the  same 
manner. 
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§  219-f.  Action  for  recovery  of  taxes;  forfeiture  of  charter  by  de- 
linquent corporations. — Action  may  be  brought  at  any  time  by  the  At- 
torney-General at  the  instance  of  the  Comptroller,  in  the  name  of  the 
State,  to  recover  the  amount  of  any  taxes,  penalties  and  interest  due 
under  this  article.  If  such  taxes  be  not  paid  within  one  year  after  the 
same  be  due,  and  the  Comptroller  is  satisfied  that  the  failure  to  pay  the 
same  is  intentional  he  shall  so  report  to  the  Attorney-General,  who 
shall  immediately  bring  an  action  in  the  name  of  the  people  of  the 
State,  for  the  forfeiture  of  the  charter  or  franchise  of  any  corporation 
failing  to  make  such  payment,  and  if  it  be  found  that  such  failure  was 
intentional,  judgment  shall  be  rendered  in  each  action  for  the  forfeiture 
of  such  charter  and  for  its  dissolution  if  a  domestic  corporation  and  if 
a  foreign  corporation  for  the  annulment  of  its  franchise  to  do  business 
in  this  State. 

§  219-g.  Deposit  of  revenues  collected. — The  State  Comptroller 
shall  deposit  all  taxes,  interest  and  penalties  collected  under  this  article 
in  responsible  banks,  banking  houses  or  trust  companies  in  the  state 
which  shall  pay  the  highest  rate  of  interest  to  the  State  for  such  de- 
posit, to  the  credit  of  the  State  Comptroller  on  account  of  the  franchise 
tax.  And  every  such  bank,  banking  house  or  trust  company  shall  exe- 
cute and  file  in  his  office  an  undertaking  to  the  State,  in  the  sum,  and 
with  such  sureties,  as  are  required  and  approved  by  the  Comptroller, 
for  the  safe  keeping  and  prompt  payment  on  legal  demand  therefor 
of  all  such  moneys  held  by  or  on  deposit  in  such  bank,  banking  house 
or  trust  company,  with  interest  thereon  on  daily  balances  at  such  rate 
as  the  Comptroller  may  fix.  Every  such  undertaking  shall  have  in- 
dorsed thereon,  or  annexed  thereto,  the  approval  of  the  Attorney- 
General  as  to  its  form.  The  State  Comptroller  shall  on  the  first  day 
of  each  month  make  a  verified  return  to  the  State  Treasurer  of  all  rev- 
enues received  by  him  under  this  article  during  the  preceding  month, 
stating  by  whom  and  when  paid,  and  shall  credit  himself  with  all  pay- 
ments made  to  county  treasurers  since  his  last  previous  return  pursuant 
to  Section  219-h  of  this  chapter. 

§  219-h.  Disposition  of  revenues  collected. — The  State  Comp- 
troller shall  on  or  before  the  twenty-fifth  day  of  each  month  pay  into 
the  State  Treasury  to  the  credit  of  the  general  fund  all  interest  and 
penalties  and  two-thirds  of  all  taxes  received  by  him  under  this  article 
during  the  preceding  calendar  month,  as  appears  from  the  return  made 
by  him  to  the  State  Treasurer.  The  balance  of  all  taxes  collected  and 
received  by  him  under  this  article  from  any  corporation,  as  appears 
from  the  return  made  by  him  to  the  State  Treasurer,  shall,  on  or  before 
the  25th  day  of  April,  July,  October  and  January,  for  the  quarter  end- 
ing with  the  last  day  of  the  preceding  month,  be  distributed  and  paid 
by  him  to  the  treasurers  of  the  several  counties  of  the  State  and  dis- 
posed of  by  such  treasurers,  in  accordance  with  the  following  rules: 
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1.  If  the  corporation  has  no  tangible  personal  property  within  the 
State,  such  payment  shall  be  made  to  the  county  treasurer,  of  the 
county  in  which  is  located  the  office  at  which  its  principal  financial 
concerns  within  the  State  are  transacted; 

2.  If  the  corporation  has  tangible  personal  property,  as  shown  by 
its  report  pursuant  to  Section  211,  in  but  one  city  or  town  of  the  State, 
such  payment  shall  be  made  to  the  county  treasurer  of  the  county  in 
which  such  city  or  town  is  located; 

3.  If  the  corporation  has  tangible  personal  property  in  more  than 
one  city  or  town  of  the  State,  as  shown  by  its  report  pursuant  to  Sec- 
tion 211,  such  payment  shall  be  made  to  the  county  treasurers  of  the 
counties  in  which  such  cities  or  towns  are  located  in  the  proportion 
that  the  average  monthly  value  of  the  tangible  personal  property  of 
such  corporation  in  the  cities  and  towns  of  such  county  bears  to  the 
average  monthly  value  of  all  its  tangible  personal  property  within  the 
State; 

4.  In  making  such  payment  to  a  county  treasurer,  the  State  Comp- 
troller shall  indicate  the  portion  thereof  to  be  credited  to  any  city  or 
town  within  the  county  on  account  of  the  location  therein  of  its  prin- 
cipal financial  office  or  property  as  determined  by  the  preceding  sub- 
divisions, and  if  such  principal  financial  office  or  property  is  located  in 
a  village  shall  indicate  the  village  in  which  it  is  located;  if  such  princi- 
pal financial  office  or  property  is  located  in  a  city  or  in  a  town  outside 
of  a  village,  the  whole  of  such  portion  shall  be  paid  to  such  city  or 
town  as  hereinafter  provided;  if  such  principal  financial  office  or  prop- 
erty is  located  in  a  village,  there  shall  be  paid  to  such  village  as  here- 
inafter provided  such  a  part  of  the  entire  amount  credited  to  the  town 
as  the  entire  amount  of  taxes  raised  by  said  village,  or  portion  thereof 
in  said  town,  during  the  preceding  calendar  year  for  village  and  town 
purposes  bears  to  the  aggregate  amount  so  raised  by  the  town  and  vil- 
lage during  the  preceding  calendar  year  for  town  and  village  purposes; 

5.  As  to  any  county  wholly  included  within  a  city  such  payment 
shall  be  made  to  the  Chamberlain  or  other  chief  fiscal  officer  of  such 
city  and  be  paid  into  the  general  fund  for  city  purposes; 

6.  As  to  any  county  not  wholly  included  within  a  city  the  county 
treasurer  shall  within  ten  days  after  the  receipt  thereof  pay  to  the  chief 
fiscal  officer  of  a  city  or  to  the  chief  fiscal  officer  of  a  village  or  to  the 
supervisor  of  a  town  the  portion  of  money  received  by  him  from  the 
State  Comptroller  to  which  such  city,  village  or  town  is  entitled,  which 
shall  be  credited  by  such  officer  to  general  city,  village  or  town  pur- 
poses. 

§  219-i.  Secrecy  required  of  officials;  penalty  for  violation. — 
1.  Except  in  accordance  with  proper  judicial  order  or  as  otherwise  pro- 
vided by  law,  it  shall  be  unlawful  for  any  tax  commissioner,  agent, 
clerk,  or  other  officer  or  employee  to  divulge  or  make  known  in  any 
manner  the  amount  of  income  or  any  particulars  set  forth  or  disclosed 
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in  any  report  under  this  article.  Nothing  herein  shall  be  construed  to 
prohibit  the  publication  of  statistics  so  classified  as  to  prevent  the  iden- 
tification of  particular  reports  and  the  items  thereof,  or  the  publication 
of  delinquent  lists  showing  the  names  of  taxpayers  who  have  failed  to 
pay  their  taxes  at  the  time  and  in  the  manner  provided  by  Section 
219-c  together  with  any  relevant  information  which  in  the  opinion  of 
the  Comptroller  may  assist  in  the  collection  of  such  delinquent  taxes; 
or  the  inspection  by  the  Attorney  General  or  other  legal  representa- 
tives of  the  State  of  the  report  of  any  corporation  which  shall  bring 
action  to  set  aside  or  review  the  tax  based  thereon,  or  against  whom  an 
action  or  proceeding  has  been  instituted  in  accordance  with  the  provi- 
sions of  Sections  216  or  219-f  of  this  article. 

Reports  shall  be  preserved  for  three  years,  and  thereafter  until  the 
State  Tax  Commission  orders  them  to  be  destroyed; 

2.  Any  offense  against  the  foregoing  provision  shall  be  punished 
by  a  fine  not  exceeding  $1,000  or  by  imprisonment  not  exceeding  one 
year,  or  both,  at  the  discretion  of  the  court,  and  if  the  offender  be  an 
officer  or  employee  of  the  State  he  shall  be  dismissed  from  office  and 
be  incapable  of  holding  any  public  office  in  this  State  for  a  period  of 
five  years  thereafter. 

§  219-j.  Exemption  from  certain  other  taxation. — After  this  article 
takes  effect,  corporations  taxable  thereunder  shall  not  be  assessed  on 
any  personal  property,  or  on  capital  stock  as  provided  for  in  section 
twelve  of  this  chapter  [except  for  taxes  levied  for  the  fiscal  year  ending 
December  thirty-first,  nineteen  hundred  and  seventeen,  in  taxing  dis- 
tricts in  which  the  fiscal  year  is  coterminous  with  the  calendar  year; 
and  where  taxes  are  required  by  law  to  be  levied  for  local  purposes  for 
a  fiscal  year  beginning  in  nineteen  hundred  and  seventeen  and  ending 
in  nineteen  hundred  and  eighteen,  such  corporations  shall  not  be 
assessed  on  any  personal  property  or  capital  stock,  as  provided  for  in 
section  twelve  of  this  chapter,  except  for  taxes  for  such  fiscal  year.  If, 
in  any  taxing  district,  by  reason  of  the  provisions  of  this  section  as 
originally  enacted  by  chapter  seven  hundred  and  twenty-six  of  the  laws 
of  nineteen  hundred  and  seventeen,  the  assessment  of  the  personal  prop- 
erty or  capital  stock  of  any  such  corporation  has  been  omitted  from  the 
assessment-roll  for  the  fiscal  year  specifically  referred  to  in  the  first 
paragraph  of  this  section,  the  assessors  of  such  district  shall  enter  the 
same  in  the  assessment-roll  first  prepared  after  this  act  goes  into  effect, 
at  the  valuation  of  such  fiscal  year,  or  if  not  then  valued,  at  such  valua- 
tion as  the  assessors  shall  determine  for  such  year.  Before  finally  fix- 
ing such  valuation  the  assessors  shall  give  to  such  corporation  a  notice 
of  at  least  five  days  and  an  opportunity  to  be  heard  with  reference 
therto.  Such  property  shall  be  taxed  at  the  rate  per  centum  of  the 
fiscal  year  in  which  it  was  omitted  from  the  assessment-roll.  The 
whole  amount  of  tax  so  imposed  on  the  personal  property  or  capital 
stock  of  such  corporations  shall  be  deducted  from  the  aggregate   of 
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taxation  otherwise  to  be  levied  on  such  taxing  district  fpr  the  current 
year,  before  such  tax  is  levied.  After  this  article  takes  effect  corpora- 
tions taxable  thereunder  shall  not  be  required  to  pay  the  franchise 
tax  imposed  by  section  one  hundred  and  eighty-two  of  this  chapter, 
or  to  make  the  reports  called  for  in  sections  twenty-seven  and  one 
hundred  and  ninety-two  of  this  chapter,  except  that,  for  the  purpose 
of  assessing  the  personal  property  or  capital  stock  of  such  corporations 
as  specifically  provided  in  this  section,  such  corporations  may  be 
required  to  make  the  report  called  for  in  such  section  twenty-seven. 
Nothing  herein  shall  be  construed  to  impair  the  obligation  to  pay 
franchise  taxes  due  on  or  before  the  fifteenth  day  of  January,  nineteen 
hundred  and  seventeen,  or  taxes  on  personal  property  or  capital 
stock  assessed  as  specifically  provided  in  this  section,  whether  such 
taxes  have  been  or  may  hereafter  be  assessed.  But  if  any  corporation 
taxed  under  this  article  shall  have  paid  or  shall  hereafter  pay  taxes 
on  personal  property  or  capital  stock  assessed  as  specifically  pro- 
vided in  this  section,  for  any  part  of  the  calendar  year  nineteen 
hundred  and  eighteen,  such  corporation  shall  be  entitled  to  credit, 
with  interest,  as  hereinafter  provided,  for  the  amount  of  such  part 
of  the  taxes  so  paid  locally  as  the  portion  of  the  year  nineteen  hun- 
dred and  eighteen  for  which  such  taxes  shall  have  been  paid  bears 
to  the  entire  calendar  year.  And  if,  in  any  taxing  district,  by  reason 
of  the  provisions  of  this  section  as  originally  enacted  by  chapter  seven 
hundred  and  twenty-six  of  the  laws  of  nineteen  hundred  and  seventeen, 
any  such  corporation  shall  have  paid  or  shall  hereafter  pay  taxes 
on  personal  property  or  capital  stock  for  the  year  ending  December 
thirty-first,  nineteen  hundred  and  eighteen,  such  corporation  shall  be 
entitled  to  credit,  with  interest,  as  hereinafter  provided,  for  the  amount 
of  taxes  so  paid  locally.  Such  credits  shall  be  granted  by  the  tax 
commission  on  the  submission  of  satisfactory  proofs  that  the  cor- 
poration is  entitled  thereto.  The  tax  commission  shall  forthwith 
notify  the  corporation  and  the  comptroller  of  any  credit  so  granted. 
Such  credit  may  be  used  by  the  corporation  entitled  thereto  in  the 
payment  of  taxes  charged  against  it  under  this  article,  or  such  credit 
or  any  part  thereof  may  be  assigned  by  the  corporation  in  whose 
favor  it  is  allowed  to  a  corporation  liable  to  pay  taxes  under  this 
article,  and  the  assignee  of  the  whole  or  any  part  of  such  credit  on 
filing  with  the  comptroller  such  assignment  shall  thereupon  be  entitled 
to  credit  upon  the  books  of  the  comptroller  for  the  amount  thereof  on 
the  account  for  taxes  of  such  assignee  in  the  same  way  and  with  the 
same  effect  as  though  the  credit  had  originally  been  allowed  in  favor 
of  such  assignee.  Upon  receipt  of  notice  from  the  tax  commission 
of  any  credit  under  this  article  the  comptroller  may  refund  to  the 
corporation,  out  of  the  current  revenues  in  his  hands  received  under 
this  article,  the  amount  of  such  excess  paid  by  the  corporation,  without 
interest,    and    shall   charge   the   amount   or   amounts    of   such   excess 
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against  the  state  treasury  and  the  taxing  district  or  districts  in  the 
proportions  that  such  excess  was  originally  credited  or  paid.  In 
case  the  amount  of  current  revenues  credited  to  any  taxing  district 
under  this  article  is  not  equal  to  the  charge  against  any  such  taxing 
district  on  account  of  such  refund,  further  revenues  credited  to  such 
taxing  district  shall  first  be  applied  by  the  comptroller  to  the  liquida- 
tion of  such  charge.] 

§  219-k.  Limitation  of  time. — The  provisions  of  the  code  of  civil 
procedure  relative  to  the  limitations  of  time  of  enforcing  a  civil  remedy 
shall  not  apply  to  any  proceeding  or  action  taken  to  levy,  appraise, 
assess,  determine  or  enforce  the  collection  of  any  tax  or  penalty  pre- 
scribed by  this  article. 

§  219-I.  Personal  property  defined. — The  terra  "personal  property," 
for  the  purposes  of  the  exemption  from  assessment  and  taxation 
thereon  locally  as  granted  by  Section  219-j  of  this  chapter,  shall 
include  any  movable  machinery  and  equipment  used  for  trade  or  manu- 
facture and  not  essential  for  the  support  of  the  building,  structure  or 
superstructure,  and  removable  without  material  injury  thereto.  The 
term  "'personal  property,"  as  used  in  such  section,  shall  not  include 
boilers,  ventilating  apparatus,  elevators,  plumbing,  heating,  lighting 
and  power  generating  apparatus,  shafting  other  than  counter-shafting, 
equipment  for  the  distribution  of  heat,  light,  power,  gases  and  liquids, 
nor  any  equipment  consisting  of  structures  or  erections  to  the  opera- 
tion of  which  machinery  is  not  essential.  An  owner  of  a  building  is 
entitled  to  the  same  exemption  under  this  section  as  a  lessee. 
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40    237,  238 

41 225 

42    242,  246 

44    ^4,  244,  312 

45    154 
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46  154.  233,  235,  238 

bl     250,  258 

T1    254,  255 

63  258 

64  261 

65  257 

66  256,  324 

72  38.  39,  237 

73  40,  53 

74  42,  47,  234 

75  48 

76  48 

77Q    52 

70  48,  49 

79  148 

80  289 

91  202,  206 

92  207,  210 

93  200 

94  187 

95  190,  198 

96  190,  198 

97  .* 189 

98  189,  193,  198 

99  199 

100 185,  192 

101  87,  337 

in  266 

"3  287.  3i8 

114  270,  273 

"5  275 

116  276 

117  276 

118  227,  274 

119  277 

120  247,  285,  286 

121  '. 283,  284 

122  405,  406,  407 

123  63,  152 

124  52 

125  243,  287,  288,  319 

136  290 

137  291 

141  292,  294,  299 

142  294 
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143  296 

144 298,  357 

150  30i 

151  • 3°!>  302,  304,  305,  335 

i52  302,  303 

153  328,  329 

154  309 

155  408 

161  157,  307,  310,  311 

162 306,  307 

163  311 

164  308,  3og 

171 3J6 

172  316,  318 

173  3i9 

174  245,  321 

175  324 

176  321,  323 

177  3i9 

178  320 

i79  321,  324 

180 323 

181  * 3 x  7.  407 

190  242,  327 

201  201,  278,  282,  283 

202  279 

206 35 

207  36 

208  35 

209  36,  83,  351 

216  158,  166 

217  159,  162 

218  159 

219  160,  165 

220 167 

226  335,  337 

227  332 

228  332 

229  333 

230  86 

231  87 

232  336 

233  334 

240  340 

241  340 
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242  341 

243  342 

244  342,  344,  352,  358,  363 

245  360 

246 80,  347,  352,  355,  359,  360 

247  82,  350 

248 85,  349 

249  84,  349 

250 84,  87,  349 

25J  355.  357.  358 

252  349.  352,  353,  356,  359,  361 

253  344,  35i 

254  355 

255  343,  359 

261  134,  136 

262  137 

263  124,  137 

264  139 

265  140 

266  141 

267  134 

267-A  135 

268  135 

269  136 

270  132,  142 

281  124 

282  125 

283 88,  130 

284  126 

285  126,  128 

286  126 

287  127,  128 

288 '. 89,  128 

289  126,  127,  129 

290  130 

412  377 

413  374 

414  379 

415  377,  392 

416  376,  385 

4i7  379 

418  380 

419  374 

43i  382 

433  384 


648  INDEX  TO  REGULATIONS 

Article  Numbers  Page  References 

434  382 

435  386 

437  396 

451  Hi.  388 
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453  39i 

454  ■ 376 

455  392 
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457  86,  393,  39s 
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481  374 

482  397 

483  136,  398 

484  398 

501  60 

502  368 

503  '62 

504  62 

521  73.  74 

522  73 

523  37°,  399 

524  77 

525  249 

526  69 

527 91 

528  70,  71 

529  72 

530 75 

531  72 

54i  65,  67 

542 83,  350 

543  65 

544  67 

552  97 

554  97 

555  97 

573  104 

574  107 


INDEX  TO  PART  I— PERSONAL   INCOME  TAX 
Index  to  Part  II,  "Corporation  Franchise  Tax,"  follows. 


Accident  Insurance  (See  "Insurance,  acci- 
dent") 
Accounting  Methods,  149-155 
Accrual  basis,   152 
Changes   in,    146,    153 
Application  for,   153 
State  vs.  federal  procedure,  24 
Check  book,   155 
Compensation    for    personal    service,    217- 

219 
Depreciation,  320-321 
Expenditures,    151 

Expenses    of   one  year  cannot   reduce   in- 
come of  subsequent  year,  152 
Farmers,  401 

Fiscal  year  ending   1919.   91 
General  ruling,  149 
Inventories,  150,  163,  164 
Must  clearly  reflect  income,  151 
Partnerships,  336 
Reconciled  with  returns,   90 
Returns  must  correspond   with  taxpayer's 

books,   151 
Securities,  accrual  basis,  200 
State  vs.  federal  procedure,  91,   149 
Accounting  Period, 
Change  in,    57,   69-72 

Notice  of  must  be  filed,  70,  71 
Net  income,   151 
Partnerships,  336 
Recognition  as  taxable  year,  69 
Twelve  months  established  period,  68,   ^z 
Accounts  Receivable, 
Bad  debts,  307 

May  constitute  chose  in  action,  187 
Purchase    of,    307 
Accrual  Basis, 

Accounting   of   income,   217-219 
Accrual     of     Income,     (See    also     "Cash 
basis") 
Accounting  method,  151-153 
Accrued  but  not  paid,  152-154 
Changing  from  cash  basis,   153 

Allowed    only    by    permission    of    Com- 
missioner   of    Internal    Revenue,    146 
Federal  vs.  state  procedure,  24 
Conversion    or    rearrangement    of    securi- 
ties, 200 


Accrual  of  Income — (Continued) 
Foreign  exchange,  155 

Prior   to  Jan.    1,    1919,   not   taxable,    145, 
148 
Additional  Tax  Payment, 
Claim  for  abatement,    104-106 
Interest  due  on,    102-103 
Notice  of  assessment,    102 
Payable  within   10  days,  104 
Administration   of  Act,    14,  92-121 
Branch  bureaus,  94 

Distribution  of  income  to  counties,   119 
Examination  of  returns,  120-122 
Illegal    acts    deemed    to    have    been    com- 
mitted at  Albany,    119 
New  York  City  office,  95 
Organization  of  bureau,  92-96 
Penalties, 

For   failure   to   file  returns,    110-113 
For  faulty  returns,   1 09-1 19 
Power  to  restrain   collections  of  tax,   109 
Returns  cannot  be  used  in  collateral  pro- 
ceedings, 121 
Text  of  law,   595-617 
Affidavits, 

Application    for    extension    of    time    for 

filing  returns,  66 
Officers  authorized  to  administer,  75 
Returns  made  under,  73,   75 
Affiliated  Corporations, 

Exchange  of   stock  of,   for  stock  of  hold- 
ing   corporation,    189 
Agents, 

Alien  Property  Custodian  classed  as,  340 
Commissions  taxable,  222-223 
Fiduciaries  vs.,   340 
Non-residents, 

Apportionment  of  income,  38S-389 
Returns,  370-371 
Of  state,  not  required  to  make  returns  of 

interest  payments,   127 
Returns    by,    74 

Returns   for   rent   collected,    128-129 
Alien      Property      Custodian,       Not      a 

Fiduciary,  340 
Aliens, 

Credit   for   taxes  paid   to   foreign  govern- 
ments, 397 
Enemy,  non-residents,  373 
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Aliens — {Continued) 

Joint   exemptions    for   husband   and  wife, 

37 

Non-resident, 
Defined,  57 
Returns,   57 
Payment  of   tax  at  source,   state  vs.   fed- 
eral procedure,  26 
Alimony,  Exemptions,  53 
Allowances, 

To  minors  non-deductible,  by  parent,  276 
Ambassadors, 

Foreign,  exempt,  52 
Amended  Returns, 

Authority    of    State    Comptroller,    64 
Defined,  64 
Depreciation,  323 
Filing,  time  limit,  64 

Insurance     agents     for     renewal    commis- 
sions on  policies   written  prior   to   Jan. 
1,    1919,   224 
Losses, 

Not  deducted  in  prior  year,   152 
Not  discovered  during  taxable  year,  64 
Amendments,  1920,  12 
Annuities, 
As  gifts,  239 

Exemptions,  non-residents,  231 
Interest   as   income,    238 
Returns  of  information  at  the  source  not 
required,   129 
Apportion  ment     of      Income,      Non-Resi- 
dents, 366,  378,  387-395 
Business   income,    379,    391-399 
Computation  illustrated,  393-395 
Estates  and  trusts,  379 
Form  205A,  530-531 
Partnerships, 

Form  204A,   539-540 
With  non-resident  member,   379 
Professional,  389 
Railroad  employees,   390 
Salesmen,   agents,   etc.,    38S 
Seamen,   391 

State  vs.   federal  procedure,   25 
Appraisals   (See  "Valuation") 
Appreciation,   (See  also  "Valuation") 
Gifts,  201-205 
Property,   205-212 
Realized,  210-211 
Stock  exchange  seat,  212 
Architect  Fee, 

Non-deductible,  288 
Akmy   (See  "Military  and   Naval  Forces  of 
U.  S.") 


kSSESSMENT    OF   TAX,    96 

Interest  due  on  additional  tax,  102-103 

Notice  for  additional,    102 

Power  to  restrain  collection,  109 
Assets,    (See  also   "Capital   assets") 

Intangible,  depreciation  allowance,  319 

Profits  from  sale  of,  whether  income,  175 
Associations, 

As  partnerships,  332 

Building  and   loan,    income  from,   238 

Definition,  279 

Donations  to,  as  expenses,  277-283 

National  farm  loan,  dividends  exempt,  48 
Auditing,  Returns,  101 
Automobiles, 

Inventories,  obsolete  stock,   164 

License  fees  deductible,  294 

Theft,  306 

Upkeep  deductible  for  farmers,  406 


B 

Bad  Debts,    (See  also  "Debts") 

Accounts  receivable,   307 

Bankruptcy,  311 

Bankruptcy  claim,  307 

Charging  off,  on  books,  313 

Claims  against  decedents'  estate,   307 

Compromises,  312 

Data  to  be  submitted,  3 10-3 11 

Death  of  debtor,  311 

Deductions  for,  306-314  ■ 

Endorser,   313 

Evidence  of  worthlessness,   310 

Farmers,  409 

Foreclosure  on  mortgage,  311-312 

Foreclosure   sale   on  a   mortgage,   311-312 

Foreign  governments,   309-310 

Income   from   must   be   reported   to   claim 
deduction,  306-307 

Items  deductible,  306-307 

Notes  held  prior  to  Jan.   1,   1919,  309-310 

Notes  receivable,   307 

Recoveries,    174,  312 

Reserves  for,  314 

Worthless   securities,  308-309 
Bank  Deposits, 

Exemptions,  non-residents,  231 

Interest  on,  235 
Bank  Interest,  Credited  But  Not  Drawn, 

i54 
Bankruptcy, 

Bad  debts,  311 

Claims,  307 

Compensation     for    receiver    and    referee 
exempt,  49 
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Banks, 

Federal  land,   dividends  exempt,  48 

Federal    reserve,    dividends,    exempt,    48 

National, 

Dividends,  253 
Stock  dividends,  261 
Beneficiaries,     359-363      (See     also     "Fi- 
duciaries,"   "Estates    and    trusts") 

Deductions  allowed  to,  361 

Depreciation  allowance,  357 

Distributions    through    fiduciaries,    subject 
to  tax,  356 

Estate  tax  paid  by,  341 

Exemptions,  37 

Income    actually    distributed,     estate    tax 
paid  by,  345 

Losses    sustained    by    estates    and    trusts, 
bearing  on  taxable  income  of,   361-363 

Non-resident,  taxability  of,  360-361 

Profit  from  sale  of  intestate's  real  estate, 
taxable  to,  363 

Taxability  of  exchanges  to,  363 

When  subject  to  tax,  360 
Board  and  Lodging, 

As  compensation,  127 
Taxable,  227 

Farm  labor,  406 

Rent  of  houses  occupied  by  servants,  248 

Rental  of  parsonage  is  salary,  226 
Bondholders,  Purchase  of  Assets  by,  181 
Bonds,     (See     also     "Securities,"     "U.     S. 
Bonds") 

Exchange  of  property  for,  190 

Interest  on, 

Exempt  for  non-residents,  231 
Registered    returns    of     information    at 
source,   127,   129 

Paid  at  maturity,  235-236 

Secured    by   purchase    of    property    repre- 
sented,  181 

Worthless,   as  bad   debts,   308-309 
Bonuses, 

Computation  of  tax,  221-222 

Paid  for  actual  services,  deductible,  276 
Books, 

Depreciation     claim     allowed     professions, 

273 

Branch   Offices, 

Income  Tax  Bureau,  94 
New  York  City,  95 

Withholding   agents,   127 
Brokers, 

Interest  charges,  236 

Returns   of   information  at   source,    128 
Bronx  Valley  Sewer  Assessment,  297 
Building  and  Loan  Associations, 

Income   from,   238 


Buildings, 

Demolition  of,   deduction  for  losses,   302- 

303 
Farm,   depreciation,  407 
Business, 

Carried  on  wholly  without  the  state,  392 
Carried  on  within  the  state,  defined,  392 
Defined,   270 

Expenses,    (See    also    "Expenses,''    "Per- 
sonal expenses") 
Bonuses   for  actual  services   deductible, 

276 
Capital  outlay  non-deductible,  287 
Deductible,   265 
Defined,  266 
Dues    to    chambers    of    commerce    and 

labor  organizations,   271-273 
Employer's    liability    premiums    deduct- 
ible, 285 
Injury    compensation    paid,    deductible, 

277 
Non-residents,  deductions,  382 
Pensions    paid,    deductible,    277 
Professional    men,    270-274 
Property    insurance    premiums,    deduct- 
ible,  285 
Salaries    paid    for    actual    services    de- 
ductible, 275 
Trading  stamps,    289 
Workmen's  compensation  premiums  de- 
ductible, 285 
Income    from    (See    "Income    from    busi- 
ness") 
Losses,  304 
Need  not  be  lawful,  156 


Calendar  Year, 

Change  to  fiscal  year  by  individual,  68 
Withholding  on  basis   of,    139 
Capital, 

Defined,  148 

No   deductions   for   outlay,   287 
Taxation    of,    federal    vs.    state    practice, 
175 
Capital  Assets, 

Difficulty    of    applying    inventory    methed 

to,    178 
Increase   in  value    of,    not   income,    179 
Sale  of,   197 

By  fiduciaries,  361-363 
Whether    profits    from    sale    of   constitute 
income,   175 
Capital   Invested, 

Farm   machinery  and  buildings  as,  405 
Farmers,    405-407 

Increase    in,    state    vs.    federal    procedure, 
30 
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Capital  Outlay  Non-Deductible,   287 
Carnegie  Foundation, 

Pensions  exempt,  40 
Cash, 

Basis  of  valuation  in  sale  of  property, 
179-180 

Obligations  of  purchaser, 
Are   equivalent  to,    173    ' 
Not  equivalent   of,    173 

Payment  of  check  by,  97 

Payments  for  securities  in  equal  value, 
195-196 

Returns    of    information    at    the    source, 
payments  other  than  sash,    125,   127 
Cash  Basis, 

Changed  to  accrued,   153 

Changes  allowed  only  by  permission  of 
Commissioner  of  Internal  Revenue, 
146,   153 

Computing   net   income,    152 
Casualty  Losses,   301,   302 
"Catch  All"  Provision   in   Law,   146 
Certificates  of  Residence, 

Comptroller   may   collect,    134 

Form  for  New  York  residents,   134 

Form    iqi,   541 

Non-residents,    135 

Notice  of  change  of  residence,  136 

Required  for  suspension  of  withholding, 
131 

Residents  of  Massachusetts,   367 

State  vs.   federal  procedure,   26 
Chambers  of  Commerce, 

Dues,    deductible   to  business   and  profes- 
sional men,   271 
Change,  of  Residence, 

Notice  of,    136 
Charitable  Institutions, 

Credits,  fiduciaries,  355 

Gifts  to,  278,  280 

Officers    and    employees,    exemptions    for, 
33,    53 
Check   Book, 

Returns  may  be  prepared  from,   155 
Checks, 

Payment  by  dishonored  checks,   97 

Payment  by  uncertified,  97 
Chose  in  Action, 

Defined,  187 

Taxable  when  having  market  value,    187 
Christmas   Gifts    (See   "Gifts") 
Cities    (See  "Municipalities") 
Citizens  Leaving  Country, 

Payment  on,   98 
Claims, 

Against  decedent's  estate,   307 

Bankruptcy,    307 


Cl  ai  m  s —  (Continued) 

Due  in  prior  years,  but  paid  during  cur- 
rent, 244 
For  abatement, 

Not  specified  in  law,   104 

Place  for  filing,   106 

Procedure,    104-106 
For   refund, 

Application  for  review,   108 

Filed   within    one  year,    107 

Form   no,    349 

Losses  not  deducted  in  prior  year,   152 

Not   necessary,   under    section  377,    103 

Procedure,    1 06- 1 09 

Stock  dividends,  263 
Recoveries   for,    174 
Valuation,  208 

As  of  Jan.    *,    149 
Clergymen, 

Compensation,    226 

Rental    of     parsonage     additional     salary, 

226 
Closed  Transactions, 

Conditions  of,  defined,    187 
Criticism  of  rulings  on,  178-179 
Defined,     177 
Determining,    175 

Dissolved   corporation   succeeded   by   part- 
nership   construed   as,    185 
Exchange  of  property, 

Closed    transaction,    184 

For  stock,  when   it  constitutes,    189 

Taxable  as,  186-188 
Federal  vs.  state  procedure,  178 
Options    as,    183 
Property  represented   in  bonds   is  bought 

by  bondholder,    181 
Reorganizations  taxed   as,    178 
Sale   of   less   than   control    interests,    does 

it  constitute,    188 
Clubs, 

Dues  non -deductible,  in  state  tax,  273 
Collection  of  Tax, 
By   suit,    100 
By    warrant,    98-99 
Cannot   be   made   by   warrant   after  three 

years,    99 
Power    to    restrain,    109 
Commissioner  of  Internal  Revenue, 
Consent    needed    in    changing    accounting 

method,    146,    153 
Commissions, 

Insurance      premium      renewals      written 

prior   to  Jan.    1,    1919,   223-225 
Interest  charges,  236 

Paid  by  general  agent  to  subagent,  with- 
holding  features,    139 
Returns  of  information  at  source,  124-125 
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Commissions — (Continued) 
Subject   to    tax,    222 
Subject  to   withholding,    133 

'Compensation  for  Personal  Services,  213- 
229 

Accrual    basis   permitted,    217-219 

Array   and   navy   officers'   salaries   tax   ex- 
empt,   48 

Board    and   lodging   as,    127,    227 

Bonuses  to  employees,  221 

Clergymen,    226 

Commissions,, 

On    insurance   premiurr     .enewals    writ- 
ten prior  to  Jan.    i,    1919,   223-225 
Subject    to    tax,    222 

Contractor    for   public   work   taxable,   216 

Deductible   by    employer    for  actual   serv- 
ices,   275 

Deductions    for    contributions    to    pension 
funds,   income  to  employee,  229 

Earned     income     only     subject     to     with- 
holding,  137 

Employees  moved  from  place  to  place,  127 

Excessive  compensation,  276 

Federal   employees   exempt,   48,    213,   215, 
216 

Fees    for    professional    services,    219 

Foreign  ambassadors,  exempt,   52 

Foreign   diplomatic  ministers,   exempt,    52 

Gifts,    state    vs.    federal    procedure,    214, 
221 

Jury    fees,,  217 

Marriage  fees  subject  to  tax,  222 

Mileage,    227 
Basis,    390 

Military   and  naval   forces,    state  vs.    fed- 
eral procedure,  216 

Non-residents,   377-378 

Apportionment   of  income,    388,   391 
Returns  of  information  at  source,  form 

103,    544-545 
Subject  to  withholding,   131,   133 

Officers  of  certain  institutions,  salary  tax- 
exempt,    53 

Officers  of  religious  denominations,  salary 
tax-exempt,    53-54 

Other  than   cash,   227-229 

Paid  on  contingent  basis,   276 

Pensions,   214,   225,  229 

Per    diem     allowance,     state     vs.     federal 
procedure,  214,  227 

Prior  to  Jan.    1,   1919,   exempt  from  state 
tax,    214,  .218-219 

Prior  to  Mar.    1,    1913,  exempt  from  fed- 
eral tax,  214 

Promissory   notes    in   lieu    of   cash,    228 

Railroad   employees  on   mileage  basis,    390 


Compensation      for      Personal      Services 

(Continued) 
Rendered    entirely   without   the    state    not 

subject  to  withholding,   140 
Rendered  partly  within  state,   141 
Retired   pay   subject   to   tax,    222 
Returns    of    information    at    source,    1 24- 

125,    127 

What  is  included  in  calculating  $1,000, 
126 
Ruling    as    to    taxable    income    when    re 

ceived  after  Jan.    1,    149 
Seamen,    391 
State    officers    and    employees, 

Exempt,    51,    213 

Taxable,    48,    213 
State   vs.    federal   procedure,    213 
Stock  in  lieu  of  cash,  228 
.Tips  subject  to  tax,   222 
U.  S.  citizens  subject  to  tax  as  employees 

of  foreign   governments,    52 
Withholding    on    basis    of    calendar   year, 

139 
Compromises, 

Bad   debts,    312 
Comptroller,    State 

Administration  of  personal  income  tax,  14 
Application    to    for   change    in    accounting 

method,    153 
Claim  for  refund,   procedure,   10S 
Collects  certificates  of  residence,    134 
Functions,   93 

Interpretation  of  personal  exemptions,  31 
Power  to, 

Examine  records,    101 

Extend   time   for  filing   returns,    57,   65 

Make  or  revise,  returns,   63 

Require    amended    returns,    64 
"Regulations  relating  to  the  Income  Tax," 

etc.,    14,     (See    also    special    "Index    to 

Articles  of  Comptroller's  Regulations") 
Computation     of     Tax,     89-91      (See     also 
"Valuation") 
Accounting    methods,    fiscal    year    ending 

1919,   91 
Apportionment    of    income,    partly    within 

and    partly    without    the    state,    illustra- 
tion,   394-395 
Bonuses,    221-222 
Compensation    for    personal    service,    217- 

229 
Contractors,    156-157 
Depreciation,    321-323 
Farmers,   401 
Instalment  sales,   169-171 
Residence  as  basis,  60-61 
State  vs.  federal  procedure,  56-58 
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Connecticut, 

Income  tax  law,   7 
Consolidations, 

Exchange    of    property    in,    a    continuing 

transaction,    184 
Valuations    of   securities   exchanged,    191- 
197 
Construction, 

Interest   charged   to,    235 
"Constructive"  Receipt,   152 
Contractors, 

Income     from    business,    computation    of 

tax,     156-157 
Not  a  public  employee,  216 
Contracts, 

May    constitute    chose    in    action,    187 
Contributions,    (See   "Gifts'*) 
Copyright, 
Cost,    288 
Depreciation,  319 
Allowance,  243 
Payments    to    secure    considered    capital, 

243 
Royalties    from,    243 
Royalties  paid   non-residents,   not   subject 

to  withholdings,    138 
Sale  of,   243 
Corporations,    (See  also    "Foreign   corpora- 
tions,"  and  Index   to   Part  II) 
Consolidations,    exchange  of  property  not 

a  closed  transaction,   184 
Distinguished     from    government    depart- 
ments,   50-51 
Franchise    tax  law    of    1917,    10-11,    (See 

Index    to    Part    II) 
Lease  of  property  to  foreign,   182 
Liquidating,    distribution   taxable,    231 
Liquidating  dividends,  257 
Reorganizations,     exchange     of     property 

not  a  closed  transaction,  184 
Returns   of   information   at    source,    1 24 
Not    required,    129 
Payments  of  dividends,    128 
Registered  bonds  and  other  obligations, 
127 
Returns,  not  required,   58 
Sale   of  capital  assets,    197 
Sinking  fund    investments   taxable    as    in- 
come,  237 
State   vs.    federal    practice,    24 
Stock   dividends,    defined,    260 
Succeeded  by  partnership,  185 
Transactions   between,    when  taxable,    1 86 
Withholding    agent,    132 
Corrected    Returns,     (See    "Amended    Re- 
turns") 
Cost   or   Market   Value, 
Inventories,   159-165 


Counties, 

Distribution  of  tax  collected,   119 
Credits, 

Beneficiaries  of  estates  and  trusts,  361 

British  income  tax,   state  vs.  federal  pro- 
cedure,   28 

Estates  and  trusts,   354 

Fractional    part    of    year,    91 

Massachusetts  residence,   131-133 

None     allowed     for     taxes     paid     foreign 
governments,    25 1-252 

Non-residents,   396-399 

Income  tax  paid  another   state,    396 
Incorrect  foreign  accrual  payments,  398 
Tax    withheld    at    source,    399 
Taxes    paid    another    state    or    country, 
397 

Not  provided  for  by  New  York  law,  31,  33 

Partnerships,    334"335 

Non-resident  members,  apportionment  of 

tax,   86 
State  vs.   federal   procedure,   28 

Payment  of  tax  at  source,   state  vs.   fed- 
eral   procedure,    28 

Tax-free  covenant  bonds,  state  vs.  federal 
procedure,   28 

Taxes    paid, 

In    other    states    bj*   non-residents,    396 
Massachusetts  residents,  367 
Non-residents,    367 
State  vs.  federal  procedure,   28 
Customs  Duties, 

Deductible,    294 


Damages, 

Recoveries  for,  174 
Date  Due, 

Filing   returns,    56,   65 
Penalties   for   failure   to   file   return,    110- 
iii 
Date  of  Enforcement  of  Act, 

January    1,    1919,    27 
De  La  Vergne  Machine  Company, 

Treated   as   ordinary   corporation,    51 
Debts,    (See   also   "Bad    Debts") 
Secured, 

Income   from,  taxable,   47 
Law,   44 

Tax    exemption   limited,    45-46 
Taxes    paid    under,    deductible,    294 
Tax    declared    as,    100 

Worthless,   accrued    interest,    charged   off, 
233 
Decedent,  (See  "Fiduciaries,"  "Estates  and 

Trusts") 
Decisions,    Legal    (See    "Table    of    cases," 
pages   vii-ix) 
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Deductions, 

Accrued    expenses,    268-270 

Automobile  license  fees,   294 

Bad  debts,   306-314,    (For  full  entries  see 

"Bad    Debts") 
Business   rent,    285 
Chamber    of    commerce    fees    by    business 

men,  271 
Charitable  organizations  by  estates,  351 
Customs  duties,    294 
Depletion,    326-328 
Depletion    allowance    for    mines    and    oil 

wells,  242 
Depreciation,    316-326 
Estates  and  trusts,  352-357 
Charitable    contributions,    355 
Expenses    of   administration,    355-356" 
Payments    to    beneficiaries    during    ad- 
ministration   of,    356 
Excise  taxes,   294  t 

Expenses,    265-289,    (For    full   entries  see 

"Expenses") 
State  vs.  federal  procedure,  265 
Farm   labor,    406 
Farmers,    404-409 
Gifts,  277-283 
Improvements, 

On  leased  land,  286 
On  property,  287,  295-297 
Income  taxes, 

Paid    elsewhere,    290 
Paid  federal  government  not,  295 
Inheritance  and   estate  taxes,   297 
Interest,    290-291 
Internal   revenue   taxes,    294 
Joint    indebtedness,    interest    on    deducted 

on  return  of  payee,  291 
Labor    organization    dues,    272 
Losses,     300-306,     (For    full    entries     see 
"Losses") 
Partnerships,  335 
Luxury  taxes,  294 

Non-residents,    366,    373-374,    381-387 
Obsolescence,  328-329 
Patent    litigation    expenses,    244 
Personal    exemptions    as,    31 
Professional    expenses,    270-274 
Professional   men,    271,    273 
Professional     singer,     expenses,     27 1 
Repairs,   287 
Salaries,    275-277 
Secured  debts,  294 
Stamp  taxes,   294 
State   vs.    federal  procedure,   22-23 
Taxes  paid,   292-297 

Federal  income  tax,   292-293 
Foreign    countries,    other   than    income, 
295 


Deduction  s —  (Continued) 
Taxes  paid — (Continued) 
Non-residents,  384 
State  vs.   federal  procedure,   292 
Trading  stamps,  cost,   289 
Water   taxes,    297 
Deferred  Payment,    (See   also  "Instalment 
sales") 
Income    from    sale    on    instalment    plan, 

169-173 
Property   sold   on   instalment   basis,   r  81 
Delaware, 

Income  tax  law,  7 
Dependents, 
Defined,   34 
Exemptions,    34,    35 
Test    of   dependency,    35 
Depletion,  326-328 

Federal    principles    and    rules    to    govern, 

327 
Federal   vs.   state   procedure,    315 
Mines    and   oil   wells,    242 
Reserves,    dividends    declared    from,    256 
Theory    of,   327 
Depreciation, 

Accounting   method,    320-321 

Amended    returns    may   be  necessary    for 

adjustments,    323 
Based    on    cost    or    value    Jan.     1 ,    1 9 1 9, 

321,  322 
Books,  business  and  professional,  273 
Computation,    321-323 
Copyrights,  243,  319 
Drawings,  etc.,   320 

Estates    and    trusts,    bearing    on    taxable 
income    of    beneficiaries,    356-357,    361- 
362 
Excessive    costs,    326 
Farm, 

Buildings,    407 
Machinery,  405-407 
Property,    402 
General  provisions,   316 
Improvements, 

Allowances   for,   287 
On    property,    295-297 
Intangible   property,    319 
Live  stock,   407 
Local    issue,    325 
Models,    etc.,    320 
Patents,    319 

Permanent  discontinuance,  323 
Property,    316-317 
Rates,    324-326 

Factors   affecting,    325-326 
Repairs,    when    capital    expenditures,    3 1 9 
Replacements    and   renewals    must    not  be 
deducted   twice,    318 
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Depreciation — (Continued) 
Reserves    for,    324 

Dividends  declared   from,   256 
Residence,    317 
Scrapping     of     old     buildings     and     maL 

chinery,  302-303 
State  vs.  federal  procedure,  315 
Valuation,    321-323 
Diplomatic  Ministers, 

Foreign  exempt,  52 
Discounts, 

Income  from,   235 
Reserve   for,    157 
Dissolutions,   (See  "Liquidations") 
District    Offices, 

Income   Tax  Bureau,  94 
New  York   City,   95 
Dividends, 

Appreciation  in  sale  of,  176 
Credited  but  not  drawn,  154 
Declaration, 

From  depreciation   and   depreciation   re- 
serves, 256 
Not  a  distribution,   250 
Prior  to  Jan.    x,    1919,    251 
Deferred,   249 
Exempt,    258 

Farm  loan  bonds,  48 

Federal    land    bank    and    national    farm 

loan  associations,   48 
Federal   reserve  banks,    48 
National  farm  loan  associations,  48 
Foreign    corporations,    251-252 
Income   for  year  in  which  paid,  250 
Income   from,   248-264 
Life    insurance    policies,    257 
Liquidating,    257 
Liquidating      corporations,      undistributed 

surplus    as,    185 
National   banks,    253 
Non-residents,    374-376 
Non-resident  personal  service  corporation, 

375-376 
Paid   in, 

Bonds,    254,    255 
Property,   254 

Stock  of  another  corporation,"  254 
Partnership    credits,    334-335 
Payable  prior  to  tax  law,  exempt,  250 
Personal   service    corporation,    252 
Received   from  tax-free  securities,   258 
Reported  on  accrual  or  cash  basis,  method, 

250 
Rescinded    or    returned,    251 
Returns    of    information    at    source,    128, 

129 
Scrip,   255 
States  vs.  federal  procedure,  248 


Dividends — (Continued) 
Stock, 

As   income   within   the   law,  discussion, 

263 
Defined,    260 
Exempt,    258 
National    banks,    261 
Refund  of  taxes,  263 
Sale  of,   261-263 
Valuation,    261-263 
Taxability,    249 

Taxable  under  state  law  but  exempt  un- 
der  federal,   230 
When      exempt     and      taxable      to     non- 
residents,   374-375,    381 
Donations   (See  "Gifts") 
Drawings,  Models,  etc., 

Depreciation,    320 
Dues, 

Organizations   and   clubs,    271-273 
Duties, 

Of   fiduciaries,   343-351 


E 

Earnings, 

Public    service     corporations,    exemptions 
when    paid- to    state,    52 
Educational  Organizations, 

Gifts  to,   278-280 
Embezzlement, 

Loss    from    can    only    be    accounted    for 
during  year  of  occurrence,   152 
"Emerson    Act,"    io-ii 
Employees,    (See    also    "Compensation    for 
personal    services") 
Compensation  as   rent  and   board,   227 
Exemptions     in     corporations     classed    as 

government  departments,    50-51 
Farm,   406 
Federal,    exemptions,    33,    48,    213,    215, 

216 
Moved   from  place  to  place,   127 
Non-resident,    services    rendered    without 

state,   129 
Rent  of  houses  occupied  by,  248 
Employer's   Liability, 

Premiums   deductible,    285 
Estates   and   Trusts,    (See    also    "Fiducia- 
ries") 
Basis   of   taxation,   342-346 
Beneficiaries, 

Credits  allowed  to,  361 
Profit   from  sale   of    intestate's   real   es- 
tate,  taxable  to,   363 
When    taxable,    360 
Claim   against  as  bad   debts,   307,   311 
Classification  of,   340-342 
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Estates   and   Trusts — (Continued) 

Decedent's    estate    during    administration, 
347 

Deductions, 

Allowed,   352-357 
Charitable  contributions,   355 
Expenses  of   administration,  355-356 
Inheritance    and    estate    taxes    not    al- 
lowed, 357 
Payments  to  beneficiaries,  356 
Statutory  allowance  paid  to  widow,  not 
allowed,    358 

Depreciation,   356-357,   361-362 

Exemptions,   37,    351 

Expenses, 

Defined,    355'356 

Of   administration,    288 

Income  accumulated    in   trust,    347 

Income    not   taxable    on   passage   of  prop- 
erty to  fiduciaries,  357 

Income   undistributed,    347 

Inheritance     taxes     not     deductible    from 
estate,    298 

N.on-resident     beneficiary,     tax     paid     by 
fiduciaries,   83 

Non-residents,    apportionment    of    income, 
379 

Period  of  administration  defined,  344 

Profit  or  loss,   computation  of  on   sale  of 
property    included    in    original,    353"354 

Resident   vs.    non-resident,    342 

Returns,    78-85 

By  fiduciaries,  79-8o,  82,   346 
Committee  for  incompetent,  349 
Death,  or  termination  of  trust,  350-351 
Distribution    of    income,     allocation    of 
taxable  and  non-taxable  income  upon, 
81-82 

,  Fiduciaries,  for  individual,   346 
Fiduciary  must  file,    84 
Form    205,    526-529 
Form  205A,    530-531 
Guardian    of    infant     beneficiary,     347, 

349 
Income     distributable     to     beneficiaries, 

79,    347 

Income,   undistributed,   79 

Net    income    exceeding    $1,000,    79 

Non-resident,    37^v373 

Two  or  more  trusts,  84 
Revocable  trusts,  grantor  taxable,  358 
State   vs.   federal  procedure,   339-343 
Subject  to  tax,  59 
Tax    liability   follows   estate,    343 
Tax  on,  paid  by  beneficiary,  341,   342 

Income   actually   distributed,   345 

Income   retained,    345 

Paid  by  fiduciary,  341-343 


Estates   and   Trusts — (.Continued) 

Taxability  of  exchange  to  beneficiary,  363 
Types    of,    347-349 

Unit  that  can  not  be  treated  as,  352-353 
Evasion   of   Tax, 

Penalties,    110-113* 
Excessive  Costs, 

Depreciation    factor,    326 
Exchange  of   Property, 

Closed   transaction,    taxable  as,    186-188 
Farm   products,    403-404 
For  stock,  state  vs.  federal  procedure,  189 
For  stocks  and  bonds,    190 
For   two    different   kinds,    1 90 
Not  closed  transaction,   184 
Purchase   of   assets   by   bondholders,    181 
Reorganizations,     mergers,     or    consolida- 
tions,   184 
State  vs.  federal  procedure,   184,   186 
Taxability  to   beneficiary,    363 
Valuation,    186 
Exchange    of    Securities, 
Appreciation   in,    177 
For   cash,    195*196 
For   securities   of  foreign   corporations   to 

avoid    tax,    196 
Greater  aggregate  value,   191 
Income   must  be  realized,    186 
New    "of    no    greater    par    value"    must 

cover  same  property  as  old,    196 
No   greater   or   less   aggregate   par   value, 

193-200 
Property  for  stocks  and  bonds,  190 
Reorganizations,    mergers,    consolidations, 

184 
Stocks, 

For  bonds,   190 

No   par   value,    193-195 

Of    subsidiary    corporations    for    stocks 

of   holding   corporations,    189 
Preferred,    190 
Taxable    features,    1 86 
Valuation,    184 
Excise  Taxes, 

Deductible,  294 
Exemptions,  31-55 

Alimony  or  separation  allowance,   53 

Army   and    navy    officers'    salaries,   48 

Beneficiaries,  37 

Charitable  institutions,   officers  of,   33,   53 

Claim    for,    Form    102,    542-543 

Corporations,    58 

Defined,    31 

Dependents, 

Allowance    for,    34 
State   vs.    federal   procedure,    23 
Determined  by  status  anytime  during  tax- 
able  year,   35-36 
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Exemptions — (Continued) 
Dividends, 

Farm  loan  bonds,   48 

Federal    land    bank    and   national    farm 
loan    associations,    48 

Federal    reserve    banks,    48 

National    farm    loan    associations,    48 
Estates,    37 

Farm    loan   bonds,    41,    232 
Federal    employees,    salaries    of,    33,    48, 

216 
Foreign    ambassadors,    52 
Foreign   diplomatic  ministers,    52 
Gifts   and   inheritances,   40 
Government   departments  vs.    corporations 

under  federal  control,  50-51 
Head  of  family,  34 
Husband   and  wife,   34-37 

Death    of    either,    36 

Joint    exemptions,    36-37 

State  vs.  federal  procedure,   36 
Income    taxable,     state    vs.    federal    pro- 
cedure,   32 
Insurance, 

Accident  benefits,  39 

Health    benefits,    39 

Life  benefits,   38,   39 

War  risk,    32,    39 

Workmen's    compensation    benefits,     39 
Interest    and    dividends,    230-23 1 

State    vs.    federal    procedure,    230 
Interpreted   by   state   comptroller,    3 1 
Investment   tax,   42-44 
Marriage   settlement    as    gift,    40 
Military   and   naval    forces    of   U.    S.t    78 

Compensation  for  injuries,  225 
Mortgage    tax    law,    44 

Limitations,    45-46 
Non-residents,  364-365,  374"377>  380,  396- 
399 

Claim    for,    135 
Officers    of    certain    institutions,     53 
Pensions, 

From  Carnegie  Foundation,  as  giw,  40 

To    New    York  public   school   teachers, 
40,    225 
Personal,    33-54 
Personal   property   tax,    54 
Personal  service  corporations,   58 
Property  acquired  by  gift  or  inheritance, 

40 
Public      service      corporations,      earnings 

paid    to    state,    52 
Railroad    employees    under    federal    con- 
trol,  48-50 
Referee   in   bankruptcy,   49 


Exemptions — (Continued) 

Religious   institutions,   officers  of,   33,    53- 

54 
Salaries  due  prior  to  Jan.   t,    1919,  from 

state   tax,   214,    218 
Secured    debts, 

Tax  law,   44 

Taxes,   limitations,   45-46 
Securities  where  investment  tax  has  been 

paid,   42 
State, 

Officers  and  employees,  51,  213 

Securities,   41 

Vs.  federal  procedure,    19-21,   23,   32-33 
Stock  dividends,    13 
Teachers,    pension    benefits,    40,    225 
Trustee   in   bankruptcy,  40 
U.    S.  bonds,   32,   41,  232 
Unmarried   persons,   34 
War  Finance   Corporation   bonds,   32,   41, 

232 
War    service,    49 

Bonus,  40 
Wards,    37 
Expenses,    (See  also    "Business    expenses," 

"Personal    expenses") 
Accounting  procedure,    151 
Accrued,  not  deductible,  268-270 
Deductions,   265-289 

Restrictions   on,   267 

State  vs.   federal  procedure,  265 
Farm  machinery  as,   405 
Farmers',  when   deductible,  400,   402 
Gifts  to  associations,   277-283 
Incurred    in    earning   non-taxable    income, 

non-deductible,   267 
Incurred  prior  to  Jan.    1,   1919,    145,   265 
Life    insurance  premiums   paid   by  officer 

or  employee,  non-deductible,   268 
Non-residents,    266,    267 
Per  diem  allowance,  state  vs.  federal  pro- 
cedure,   214 
Property     improvements,     non-deductible, 

267  * 
Extension  of  Time   for  Filing  Returns, 

65-67 
Affidavits    accompanying    application    for, 

66 
Authority  of   comptroller,   57,  65 
Causes  must  be  explained,  66 
Date   of   application   important   factor,   66 
Interest,     66 

Residence   abroad,    57,    67 
Sickness,    medical   certificate  must   accom- 
pany   affidavit,    66 
State    vs.    federal    procedure,    23,    57 
Tentative   return,    65 
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Fair    Market    Value,    (See    also    "Valua- 
tion") 

As  determined   in   exchange  of  stocks  for 
bonds,    190 

As  used   in  law,    188 

Date   of   Jan.    1,    1919,    148 

Defined,    188,    207,    208 

Inventories,    1 59-1 69 

Sale   of  property   acquired   by  gift   or  in- 
heritance,   20 1  -205 

State  vs.   federal  procedure,   27 
Farm  Loan  Associations, 

National,    dividends   exempt,    48 
Farm  Loan  Bonds, 

Dividends    tax-exempt,    48 

Interest    on,    tax-exempt,    41 
Farmers,   400-409 

Accounting    method,    401 
Fiscal    year    basis,    40 1 

Automobiles,     406 

Bad    debts,    409 

Building  construction  not  deductible,  407 
.  Bulletin   of   information,   400 

Capital    expenditures   not    deductible,    407 

Crop  share  rents,  403 

Crops     taking    more    than     one     year    to 
produce,    403,    405 

Deductions,    404-409 

Automobile  upkeep,    406 

Cost  of  feeding  live  stock,  405 

Crops    taking   more    than    one    year    to 

produce,  403,  405 
Fertilizers,   etc.,   406 
Labor,    406 
Machinery,  405 
Tools,   405 

Defined,  401 

Depreciation,    407 
Of  property,  402 

Expenses, 

Deductible   or   otherwise,    400 
Segregation,    404,    409 

Farm,    defined,    400 

Federal   vs.   state  procedure  for,   400 

"Gentlemen,"  401,  405 
Losses   of,   409 

Gross    income,    403 

Improvements    on    farms,   407 

Inventories,    402 

Live    stock    as    invested    capital,    407 

Losses,    408-409 

Machinery    and    buildings    as    capital    in- 
vestment,   405 

No   special   forms   for,   400 

Partnerships,   332 

Payments    made,    deductible,    402 


Farmers — {Continued) 

Produce  consumed  by  own  household, 
400,    404 

Profits  on  sale  of  stock,   etc.,  402-403 

Sale   of, 

Live    Stock,    403-404 
Machinery,    403 

Taxes    deductible    or    otherwise,    406 

Valuation  of  farm  property,  402 
Federal  Employees,   (See  also  "Employees, 
federal") 

Exemption,   33,  48,  213,   215,  216 
Federal    Land    Banks, 

Dividends  tax  exempt,  48 
Federal    Reserve    Banks, 

Dividends  tax  exempt,  48 
Fees, 

Jury  fees,  217 

Marriage   fees    subject   to  tax,   222 

Religious   workers'    fees  taxable,    222 
Fiduciaries,     339"363,     (See    also    "Estates 
and  trusts") 

Agent   vs.,    340 

Amended  returns  for  renewal  commis- 
sions,  224 

Beneficiaries,    359-363 

Credits   allowed   to,   38,    351 

Deductions,     352-357 

Charitable    contributions,    351,    355 
Expenses  of  administration,  355-356 
Payments    to    beneficiaries    during    ad- 
ministration of  estate  or  trust,  356 

Defined,    339,    340 

Depreciation,  356-357,   361-362 

Discretionary  trusts,  state  vs.  federal  pro- 
cedure,   29 

Duties     of,    343-351 

Estates  and  trusts,  types  of,  347-349 

Income, 

Accumulated   in  trust,   79,   347 
Decedent's    estate,    79,    83-84,    347 
Distributable    to    beneficiaries,    79,    347 
No    taxable,     on    passage    of    property, 

357 
Taxable    in    hands    of,    351-359 

Information   at   source   not   required,    129 

Losses  from  sale  of  capital  assets  not  de- 
ductible by  beneficiary,  362-363 

Payment  of  tax  at  source,  not  required 
for    non-resident    beneficiaries,    358 

"Period    of    administration"    defined,    344 

Profit  or  loss,  computation  of  on  sale  of 
property  included  in  original  estate 
or    trust,     353-354 

Residence  of,  does  not  control  classifica- 
tion  of   estate  or  trust,   342 
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Fiduciaries — (Continued) 
Returns,    78-85 

Beneficiary's  income  in  charge  of  fiduci- 
ary,   82 
Beneficiary's  share  stated  in,  82 
Committee  for  incompetent,  349 
Death,    or    termination    of    trust,    350- 

35i 
Decedents,    83,    84 

Exemptions    for   deceased    persons,    351 
Form  20s,   526-529 
Form    205A,    530-531 
Guardian    of   infant,    79,    80,    347,    349 
Incompetents,    85 
Individuals,   78,   350 
Joint   fiduciaries,    346,    347 
More   than   one   trust,    84,    349 
Non-resident,   372-373 
Non-resident    beneficiary,    360-361 
Place  for  filing,  67 
Receivers,    349 
Requirements   for,    80 
Responsibility   for,   82,    346        ' 
Summary  of,  80-82 
Types    of,    346-351 
Revocable  trusts,  grantor  taxable,  358 
State   vs.    federal   procedure,    29,    339-343 
Tax   liability   attaches   to   person    of,    343 
Taxes   paid  by,    38,    83,    341-346,    357 
Filing  of  Returns,  (See  "Returns,  filing") 
Fire  Losses, 

Deductions  for,   301,   302 
Firemen, 

Pensions  taxable,   226 
Fiscal  Year, 

Basis  for  returns,  68 

Changes,    state   vs.    federal  procedure,    24 
Defined,    68 
Farmers,    401 
Individual,  91 
When   established,    69 
Foreclosure   Proceedings,    311-312 
Foreign    Branches, 

Federal   practice   adopted,   155 
Foreign  Corporations,  (See  also  "Corpora- 
tions") 
Exchange  of  securities  to  avoid  tax,    196 
Lease   of    property  to,    182 
Returns  of  information  at  source, 
Payment  of  dividends,    128 
Registered  bonds,   interest  on,    127 
Returns    on     interest    payments    not     re- 
quired,  127 
Foreign    Countries, 

Defined,    295 
Foreign  Exchange, 

Income    accruing   abroad,    155 


Foreign   Governments, 
Bad    debts   of,    309-310 
Credits   to  aliens  for  taxes   paid   to,   397 
Returns     on     interest    payments    not     re- 
quired,   127 
U.    S.    citizens   subject  to   tax  as   officers 
and    employees    of,    52 
Foreign  Income  Taxes, 

Credit    for    payment,    state    vs.    federal 
procedure,    28 
Foreign   Taxes, 

Other  than  income  deductible,  295 
Forms, 

101,  certificate  of  residence,   541 

102,  certificate  of  non-residence  and  claim 
for    exemption,    542-543 

102A,   instructions  for,   543 

103,  returns  of  information  at  source, 
non-resident's    personal     services,     544- 

545 

105,  return  of  information  at  source, 
546 

Instructions  for  using,   547 

106,  return  of  information  at  source,  an- 
nual summary  and  letter  of  transmittal, 
548 

no,  claim  for  refund,  549 

200,  short  form  of  return  for  resident, 
550-553 

201,  long  form  of  return  for  resident  in- 
dividual,   510-513 

203,  individual  non-resident,   519-522 

204,  partnerships,    535-538 

204A,  apportionment  of  partnership  in- 
come,   539-540 

205,  fiduciaries,    526-529 

205A,  apportionment  of  income  of  estate 
or    trust,    530-531 

328,  schedule  of  sale  of  securities,  554 
Fractional  Part  of   Year, 

Returns  covering,   65 
Franchise  Tax  Law,  New  York, 

Corporations  subject  to,  58,  63,   (See  also 
Index  to  Part  II) 
Fraternal  Beneficiary   Societies, 

Dues  non-deductible,    273 
Fraud, 

Penalties   for   intent   to,    1 12-1 1 5 
Future  Delivery, 

Inventory  value  of  goods,   165-166 


Gain   or  Loss,    (See  "Profits,"   "Losses") 
Gambling, 

As  income  from  business,  156 

Losses,  305 
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Gifts, 

Annuities   as,  239 

Appreciation    in   value,    177,    201-205 
Beneficiaries,   under  revocable  trusts,   358 
Charitable    organizations,    278* 
Deductions    for,    as    expenses,    277 
Distinguished  from  business  expenses,  283 
Donations  to, 

Organizations,    277-283 
Private  individuals,  non-deductible,  279 
Educational     organizations,     278 
Extent  to   which   exempt,   40 
Federal   vs.    state    practice,    177 
Military   organizations,    281 
Non-residents,  deductions  allowed,   386 
Partnerships,  334 
"Presents"  to  employees,  state  vs.  federal 

procedure,   214-221 
Propaganda  organizations,  280 
Property  as,   deduction  basis,  265 
Real     estate     to    city     for     park     non-de- 
ductible,   278 
Religious  organizations,   278 
Sale    of   property   acquired   by,    200-205 
Scientific  organizations,  278 
.Valuation,    282 
Goods, 

Sold      for      future      delivery,      inventory 
value,   165-166 
Goodwill, 
Sale  of,   182 
Valuation,  209 
Gratuities, 

Returns  of  information  at  source,  124-125, 

133 
Great  Britain, 

Income  tax  withheld  on  dividends,  231 
Gross  Income, 

Accident,    health    and   war   risk   insurance 
not   included,   39 

Defined,  147,  215,  233 

Farmers,  401,  403 

From  business,   defined,   156 

Income    from    mortgages    to    be    included 
in,  47 

Income    from    secured    debts    to    be    in- 
cluded in,  47 

Interest    accrued    but    not     collected    ac- 
counted,   233 

Non-residents,   377-381 

Must  file  full  returns  to   obtain   deduc- 
tions,  373,  381 

Received  through  fiduciaries,  359-360 

Rent  as,   246 

Royalties  charged  as,  242,  243 

Statutory    allowance    paid    to    widow,    in- 
cluded, 358 


Guardian, 

Fiduciaries  as,   79,   80 

Returns  for  infant  beneficiary,  347,  349 

H 

Head  of  Family, 
Defined,  35 

Exemptions   allowed,    34 
Returns   required,    74 
Health      Insurance       (See      "Insurance, 

health") 
Holding  Companies, 

Stock  of  subsidiaries  exchanged  for  stock 
of,  189 
Husband  and  Wife, 

Aliens,  wife  living  abroad,   37 

Alimony  or  separation  agreement,  exempt, 

S3 
Death  of  either  during  year,  36 
Exemptions,  34-37 
Joint,  36-37 

State  vs.    federal  procedure,    32,    36 
Living  apart,   36 

Alimony    or    separation    agreement    ex- 
empt,  53 
Living  together,  36 
Returns,  34-37,    75-77 

Joint,  when  advantageous,  76 
State  vs.   federal  procedure,   23,   24 
Wife's    income    prior   to    marriage   during 
taxable  year  must  be  included,  37 


Illegal  Transactions,  Losses,  305 
Illness    (See  "Sickness") 
Import  Duties   (See  "Customs  duties") 
Improvements  on  Property,  246 

Assessments,  when  deductible,  295-297 

Depreciation  allowance,  296 

Farms,   406 

Made  by  lessee,  286 

Made  by  owner,  287 
Income,    145-174    (See  also  "Apportionment 
of    income,"    "Cash    basis,"    "Gross    in- 
come,"   "Income   from  business,"    "Net 
income") 

Accrued  but  not  paid,    152-154 

Accrued   prior   to  Jan.    1,    19 19,   not   tax- 
able,  145,   148 

Accruing  abroad,  foreign  exchange,  155 

Annuities,   238 

Bank  deposits,  235 

Bonds,  232 

Building  and  loan  associations,  238 

Business,  non-residents,  391-399 

"Catch-all"  provisions,  146 
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Income — {Continued) 

Comptroller's    power   to    examine   records, 

IOI 

Construction  interest,  235 

Copyright,  243 

Debts  charged  off,  233 

Definition  of  by  Justice  Pitney,   178 

"Determinable,"   defined,    124 

Discounts,   235 

Dividends,      248-264      (See     also      "Divi- 
dends,"  "Stock  dividends") 

Due    before    but    collected    after    Jan.    1, 
191 9,  not  taxable,    148 

Earned  from  personal  service,   subject  to 
withholding,  137 

Estates   and   trusts   subject   to   tax,    341 

Exemptions, 

Returns    of    information    not    required, 

129 
State  vs.  federal  procedure,   rg-2i 

Farmers,   401,  403,   404 

Fixed,   defined,    124,    137 

Foreign  branches,   155 

From  change   of   corporate   form,    185 

Gain    from   conversion  of    interest-bearing 
claims  after  Jan.    1,    1919,  taxable,    148 

Improvements  made  by  lessees,  246 

Interest,   230-241    (See  also  "Interest") 
Received   by  stock   brokers,  236 

Life  insurance  policies,  236 

Loans,  235 

Mines,    242 

Non-residents,    364-366    (See    also    "Non- 
residents") 

Basis    to    be    used    in    computing   profit 
and  loss,   367 

Not   subject  to  withholding,    140 

Oil  wells,  242 

Partnerships,     330-338     (See    also    "Part- 
nerships") 

Patents,       242-246        (See       "Royalties," 
"Patents") 

Profit, 

Sale  of  vessels,  53 

Sale   of  property,    included   as,    175 

Sale  or  exchange  of  securities,   190-200 

Registered  bonds,   interest  on,   returns   of 
information   at  source,    127 

Rent    (See   "Rent  as   income") 

Reporting   information  at  source,  what  is 
included,   126 

Returns  of  information  at  source,  records 
incomplete,   137 

Royalties,    242-246    (For   full   entries    see 
"Royalties") 
N  on -residents,    380 


Income — {Continued) 

Sale     of     property,     175-205      (For     full 

entries   see   "Sale   of  property") 

Acquired  by  gift  or  inheritance,  200-205 

Non-residents,    379 
Set  aside  but  not  used,  153-154 
Sinking  funds,  237 
State   vs.    federal    procedure,    145-147 
State  officials  of    N.   Y.,  33 
Stock  dividends,   258-264 
Tax-free    covenant    bon  ds    not    deductible 

but   returnable,    240 
Taxable    in    hands    of   fiduciaries,   351-359 
Taxable  only  when  realized,   189 
Taxes  paid  by  lessees  considered  rent,  247 
Income  From  Business, 

Contractors,   computation   of   tax,    156-157 

Dealers  in  securities,  168-169 

Gambling  and  speculation,   156 

Gross  income  defined,   156 

Instalment     sales,     computation     of     tax, 

170-171 
Inventories,    157-169 
Non-residents,    378-379 

Taxable,    231 
Replacement  funds,    173-174 
Reserve  for  discounts,  157 
Sale  of  real  estate,   171-173 
Sales  on  instalment  plan,   169-173 
Income  From   Interest, 

Annuities,  238 
Income  Tax, 
Connecticut,     7 
Delaware,   7 

Great  Britain,  withheld  on  dividends,  231 
Massachusetts,   6 
Missouri,   7 
Montana,   7 
New   York, 

Adopted  in   1919,  3 

Applications,    11 

Credit  provisions  omitted,   31,  33 

Date,   Jan.    1,    1919,   27 

Development,  8-14 

Distribution   to  counties,    119 

History,    3-16 

Interpretation,    1 3 

1917   law,    10- 1 1 

May  14,   1919,  date  of  enactment,  47 

1919  law,    11-12 

1920  amendments,    12 
Plan  of  book  on,   14-16 

State   vs.    federal   procedure,    11,    19-30 
No  deduction   for   income   tax  paid,   292- 

293 
North  Dakota,  7 
Oklahoma,  7 
Paid    foreign    countries,    deductible,    295 
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Income  Tax— {Continued) 

United    States, 

Cannot  be  deducted  from  state  tax,  295 
Influence  of  on   state  tax,    13 
State  vs.  federal  procedure,    ig-30 
Various   states,   7 
West  Virginia,  7 
Wisconsin,    5-6 
Income  Tax  Bureau, 
Organization,    92-96 
Incompetents, 

Returns  by  fiduciaries,  85,  349 
Information   at  Source.  (See  "Payment  of 
tax    at    source,"    "Returns    of    informa- 
tion at  source") 
Inheritance, 

Amounts  received   from  are   exempt,   40 
Sale    of   property   acquired   by,    200-205 
Taxes  not  deductible,  298 
Injuries, 

Benefit  received   exempt,   39,   225-277 
Instalment  Sales, 

Computation  of  tax,   170-171 
Income   from   business  of,   169-171 
Instalment  basis  not  applicable  to  isolated 

transactions,    173 
Real  estate,    171-173 
Regulations     not     applicable     to     isolated 

transactions,  173 
Tax  deferrable   unless   discountable,    181 
When      obligations      of      purchasers      are 

equivalent   of  cash,   173 
When    obligations    of    purchasers    are    not 
equivalent  of  cash,    172 

Institutions, 

Officers  of  non-profit  making,  exempt,   53 

Insurance, 
Accident, 

Exemptions,  39,  225,  277 

Premiums     paid     by     insured,     non-de- 
ductible,   284 
Commissions  on  premium  renewals  written 

prior  to   Jan.    1,    1919,  223-225 
Health, 

Benefits  received  exempt,  225 

Extent  to  which  exempt,  39 
Life, 

"Business"  life  premiums,  284 

Dividends,   257 

Extent  to  which  exempt,  38,  39 

Income  from,  policies,  236 

Premiums     paid     by     insured     non-de- 
ductible,   284 

Premiums   paid   by   officer   or    employee 
non-deductible,  268 

Valuation   dates  at  Jan.    1,    1919,  39 


Insurance — (Continued) 

Premiums   paid   by   employer   not   income 

to  employee,   228 
Property, 

Premiums    paid,    when    deductible,    284 
War  risk,  exemption,  32,  39,  225 
Insurance  Agents, 

Commissions    paid     to     others,     withhold- 
ing  of,    139 
Insurance,  Policies, 

Valuation  as  of  Jan.    ±,    1919,   148 
Interest, 

Gross  income,  233 

When    exempt    and    taxable    for    non-resi- 
dents, 374-375,  38r 
Interest  as  Income, 

Accrued  but  not  collected,  154,  233 

Bank  deposits,  235 

Bonds  paid  at  maturity,   235-236 

Building  and  loan  association,   238 

Construction,   235 

Dividends,   249-262    (For   full    entries   see 

"Dividends") 
General  provisions,   232 
Interest  received  by  stock-brokers,  236 
Life   insurance  policies,    236 
Loans,   235 

Partnership   credits,    334-335 
Sinking  funds,  237 
State  vs.  federal  procedure,  230-232 
Taxable, 

State  securities  other  than  New  York,  33 
Under   state   but   exempt  under   federal 
law,  230 
Worthless  debts,   233 
Interest  Date, 

Securities  purchased  between,  236 
Interest  Paid, 

Deductions    for,    290-291 

State    vs.    federal    procedure,    290 
Taxpayer's  own  capital  not  deductible,  291 
Interest  Payable, 

Returns   of   information  at   source,    127 
Internal  Revenue  Taxes, 

Deductible,  294 
Inventions   (See  "Patents") 
Inventories, 

Accounting  procedure,    150,    163-164 

Adjustments,    158 

Automobile   industry,   obsolescence,    164 

Dealers  in  securities,   167-169 

Farmers,  402 

Gain   or  loss  en  property,   206 

Goods  sold  for  future  delivery,   165-166 

Not    prescribed    for    those   not    engaged    in 

trade  or  business,  206 
Obsolete  stock,  164 
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Inventories — (Continued) 

State  vs.  federal  procedure,   146 
Valuation,    157-169 
Basis  of,    159 
Market,  160-165 
Market    value    of   goods    in    process    ahd 
finished,    164-165 
Portions    priced    at    less    than    Cost    or 
m  market,   163-164 
Price,    159-165 

State  vs.  federal  procedure,   29 
What  is  included  in,    158-159 
Inventory    System    (See    "Accrual    of    in- 
come") 
Investment  Tax, 

Enacted  June   r,   1917,  44,  47 
Exemptions  limited  to  five  years,  44 
Investments  defined,  43 
Payment  of,   42 
Investments   (See  "Securities") 


January  i,  1919, 

Income    accuring    prior    to    not    taxable, 
14S 
Joint  Indebtedness, 

Interest   deductible    on    return    of    payee, 
291 
Joint  Owners  of  Property, 

Partners  as,  331 
Joint  Returns  of  Husband  and  Wife  (See 

"Husband  and  wife") 
Judgments, 

Valuation,   208 
Jury  Fees,    217 


Labor  Organizations, 

Dues,    272 
Landlord   and  Tenant    (See   "Lessees  and 

lessors") 
Lawyers, 

Compensation    from    railroad    under    fed- 
eral control,  49 
Leased  Property, 

Lease    of    property    to    foreign    corpora- 
tion,  1 82 
Lessees  and  Lessors, 
Cost  of  leasehold,  286 
Expenditures  for  taxes,  247 
Improvements,  286 
On  property,  246 
Liability  for  Tax, 

Doing  business  under  firm  name,  331 
Fiduciaries,   343 
Stockholders,  249 


Liberty  Bonds, 

Dividends  paid   in,  254 
Exempt,  74 
Licenses, 

Automobile  license  fee   deductible,  294 
Liens, 

Warrants   for  non-payment   of   tax,   98-99 
Life  Insurance  (See  "Insurance,  life") 
Limited  Partnerships,  332 
Liquidations, 
Corporations, 

Disposition   of  surplus  of,    185 

Dividends,  257 

Succeeded  by  partnership,  185 
Partnerships,    337-338 
Litigation    (See  "Suits  at  law") 
Live  Stock,  403-404 

Cost  of  feeding  deductible,  405 
Depreciation,  407-408 
Invested    capital,   407 
Raised  on  farm,  sale  of,  404 
Sale  of,  402 
Loans, 

Interest  on,  235 

To  carry,  non-residents,   383 
Losses, 
Amended     returns    for     losses     not    dis- 
covered during  taxable  year,  64 
Basis  of  computation,  300 
Business,  304 
Can    only   be   accounted    for    during   year 

of  occurrence,  152 
Deductions  for,  300-306 

State  vs.  federal  procedure,  300 
Demolition  of  old  buildings,  302 
Depreciation,   323-324 
Estates  and  trusts, 

Bearing    on    taxable    income    of    bene- 
ficiaries, 361-363 

Compulation  of   353-354 
Farmers,  408-409 
Fire,  301,  302 
Gambling,  305 
Illegal   transactions,    305 
Inventories,    158 
Items  allowed,  300-301 
Non-residents,  300,  301 

Deductions,    384-386 
Partnerships,  335 
Patent  infringements,    174 
Personal  expenses,  305 
Recovered,   174 
Sale  of, 

Real  estate,    172-173 

Residence,  304 

Securities,    302 

Stock  dividends,  261-263 
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Losses — (Continued) 

Scrapping  of   machinery,  302-303 

Storm,    301 

Theft,  306 
Luxury  Taxes, 

Deductible,  294 


M 

Machinery, 
Farm, 

Depreciation,  407 
Sale  of,  402,  403 
Market  Value   (See   "Fair  market  value") 
Basis  of   estimating  profit  in  exchange  of 
property,    1S4 
Marriage  Fees, 

Subject  to  tax,  222 
Marriage  Settlement, 

Exempt  as  gift,  40 
Married     Persons      (See      "Husband     and 

wife,"  "Head  of  family") 
Massachusetts, 
Income  tax  law,  6 

Resident   of,   60-61,    132~133,    3&7,    37lS72 
State   vs.    federal    procedure,    26 
Merchant   Marine, 

Taxable,    profits   from   sale   of  vessels,    33 
Mergers  (See  "Consolidations") 
Military    and    Naval    Forces    of    United 
States, 
Bonus   from   state   or  federal  government 

exempt,  40 
Compensation, 

For  injuries  exempt,  225 
State  vs.   federal  procedure,   216 
Defined,   39 
Exemptions,  78 

For  active  war  service,  49 
War  risk  insurance,   32 
Officers'  salaries  exempt,  48 
Military  Organizations, 

Gifts  to,  281 
Mineral  Property, 
Depletion,  326 

Surtax  on  sale  of  mineral  deposits,  90 
Mines, 

Date  of  discovery,   242 
'  Depletion,   326 
Royalties,   242 

Sale  of,  state  vs.  federal  procedure,  25 
Surtax  on  sale  of  mineral  deposits,  90 
Valuation,    208,    242 

Minors, 

Allowances  not  deductible  by  parent,  276 

Not  exempt,   77-78 

Returns  by  guardian,   347,   349 


Missouri, 

Income  tax  law,  7 
Montana, 

Income  tax  law,  7 
Mortgage, 

Foreclosure,  31 1-3 12 

Income  from,  taxable,  47 
Mortgage  Tax  Law, 

Exemptions  limited,   45-46 

Exemptions   under,   44 
Municipal  Bonds, 

New  York  State,  exemptions  on  interest, 
232 
Municipalities, 

Not  required  to  make  returns  of   interest 
payments,   127 


N 

Navy    ( See   "Military    and   naval   forces    of 

U.   S.") 
Net  Income, 

Accounting  period,   151 

Accounting  procedure,    149 

Amount  necessary  to  make  returns,  62-63 

Amount  reported  must  harmonize  in  state 
and  federal  returns,  56 

Basis   for  tax,   31 

Cash  or  accrual  method,   152 

Credits  not  allowed  against,   89 

Defined,   31,    147,   211 

Exemptions,  gifts   and   inheritances,   40 

Partnerships,    333-33^ 

Personal  exemptions  as  deductions,  31 

Profits  from  sale  of  vessels  is  taxable,  53 

Reconciliation  statement,  90 
State  vs.   federal,  24 

Returns  based  on,   74 

Returns,  reconciled  with  books,  90 
New  York   City, 

Income  tax  bureau,  95 
New  York  Income  Tax  (See  "Income  tax, 

New  York") 
New  York  Residents, 

Form  of  certificates,    134 

No  withholding  from,    134 
New  York  State, 

Securities  exempt,  41,  232 
1917  Law,  io-ii 

1919  Law,   ir-12 

1920  Amendments,  12 
No-par  Value,   193,   200 
Non-Residents,  364-399 

Aliens, 

Credit   for  taxes   paid  another   country, 

397 
Returns,  57 
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Non-Residents — (Continued) 

Beneficiaries  of  trusts,  form  205,  520-529 
Business  carried  on  wholly  without  state, 

392. 
Business  carried  on   within  state,   392 
Business    expenses    within    state    taxable, 

382 
Certificate  and  claim  for  exemption,  form 

102,    542,    543 
Certificate  of  residence,  135 

Comptroller  may  collect,   134 
Considered  as  transient,   62 
Credits,    396-399 

Income  tax  paid  another  state,  89,  396 

Incorrect  foreign  accrual  payments,  398 

Tax  withheld  at  source,  399 

Taxes,  367 
Deductions,    366,    381-387 

Allowed  from  sources  within  state  only, 
381 

Business  expenses,  382 

Complete    return    of    gross    income    re- 
quired,  381 

Dependent  on  return  for  gross  income, 

373-374 
For  losses  contracted  within  state,  300- 

301 
Gifts   to  organizations  in   state,   386 
Income     arising     from     sources    within 

state  only  allowed,  266-267 
Interest  from  sources  within  state,  382- 

384 
Interest  on  loans  to  carry  business  prop- 
erty in  state,  383 
Losses,    384-386 

State  vs.  federal  procedure,  22-23 
Taxes  paid,  384 
Defined,   368-369 
Dividends,  when  exempt  and  taxable, 

374-376 
Employees,  389-391 
Enemy  aliens,  taxibility,  373 
Estates  and  trusts,   342 
Exemptions,   12-13,   231,  364-365,   374-377, 
396-399 
Claims  for   135 
Pensions,  374 

Profit  from  sale  of  securities,  376 
Royalties,  380 

State  vs.  federal  procedure,  20-21 
Trading    profits    of    members    of    stock 

exchange  house,  376 
Vessels,  income  from,  376 
Income, 

Computation  of,  basis  for,  367 
Gross    determination    of,    377^381 
Source  of,  378 


Non-Residents — (Continued) 

Income,  apportionment  of,  366,   378,  387- 
395 

Agents,   388-389 

Business   income,  391-399 

Computation   illustrated,    393-395 

From  business,  379 

Professional  earnings,  389 

Railroad   employees,   390 

Salesmen,  388-390 

Seamen,  391 

Services    rendered    within   and    without 
state,  378 

State  vs.  federal  procedure,   25 
Income  from, 

Business,  378-379 

Personal  services,  377-378 

Rent,  380 

Royalties,  380 

Sales  other  than  business,  379 
Interest,  when  exempt  and  taxable,  374-375 
Losses,   deductions  for,  384-386 
Massachusetts     resident,     60-61 ,     132-133, 

367,    371-372 
Partnership,  form  204,  535-538 
Payment  of  tax  at  source,   131,  381 

Personal  services  rendered  partly  with- 
in state,  141 

State  vs.  federal  procedure,  26 
Personal    exemptions,    same    as    for   resi- 
dent, 396 
Personal    service    corporations,    dividends 

exempt,   375-376 
Returns,    370-374 

Agents,   370-371 

Beneficiary   of   estate   or  trust,    372-373 

Enemy  aliens,  373 

Fiduciaries,  372-373 

Form  203,   519-522 

Individuals,   370-372 

Not  required  in  certain  cases,  371-372 

Partnerships,  372 

Time  and  place  for  filing,  373 
Returns  of   information  at  source, 

Form   103,   544-545 

Not  required,   127,   129 
Right  of  state  to  tax,  369-370 
Services    rendered    without   state,   returns 

of  information  not  required,   129 
Sources  within   state,   defined,   377-378 
State  vs.  federal  procedure,  25,  364-366 
Tax  on,   367-370 
Tax  paid  by  fiduciary,  83 
Taxability,   364-366 
North  Dakota, 

Income  tax  law,  7 
Notes       Receivable       (See       "Promissory 

notes") 


INDEX  PART  I— PERSONAL  INCOME  TAX 


667 


Obsoloscence, 

Defined,   328 

Extraordinary,  due  to  prohibition,  329 

Inventories,    164 
Officers  of  Religious  Denominations, 

Exempt,    53-54 
Oil  Wells, 

Date  of  discovery,  242 

Depletion,   326 

Royalties,  242 

Valuation,    208,    242 
Oklahoma, 

Income  tax  law,  7 
Options, 

May  constitute  chose  in  action,  187 

Whether  taxable,    183 
Organizations    (See  also   "Associations") 

Non-profit  making,    53 


Par  Value, 

"Aggregate  or  face  value,"   193-197 
Securities  received,  aggregate  greater  than 

old,    191 
Partnerships, 

Accounting  methods,  336 

Accounting  period,  336 

Associations  as,  332 

Changes  in  organization  must  be  filed,  87 

Charitable  contributions,  334 

Credits,   334*335 

Deductions  for  losses,  335 

Defined,  331-333 

Dissolution  or  changes,  337-338 

Farming  in   shares,  332 

Fiscal  year  ended  in   1919.   33^ 

Foreign  taxes  paid,  335 

Income,   330-338 

Apportioned,    86 

From    must    be    included    in    individual 
returns,  88 

Net,   of  partners,   computation,   333"330 
Individuals, 

Doing  business  under  firm  name,  331 

State  vs.   federal  procedure,   28 
Interest    on    bank    deposits    regarded    as 

received    at    close    of    partnership    year, 

154 
Joint  owners  of  real  estate,  331 
Limited,  332 
Non-resident   member,   credit   allowed   for 

proportionate  share  of  taxes,  86 
Non-residents, 

Apportionment  of  income,  379 

Returns,  372 


Partnerships — (Continued) 
Partners'  salaries,  335 
Personal   service   corporations   as,    58,    63, 

332-333 
Readjustment   of   interests,   338 
Resident  members  of  partnerships  without 

state,  337 
Returns,   333 

By  receiver,   87-88,   350 

Form  204,   535-538 

Form  204A,  539-540 

Individual  partners,  88 

Non-resident  member  or  beneficiary,   57 

Of   information    at   source,    8S-89,    i2g 

Place  for  filing,  67 

Required,  59,  63,  85-87 
State  vs.   federal  procedure,   330-331 
Succeeding  dissolved  corporation,   185 
Patents, 

Depreciation,    319 
Development   costs,   244 
Income  from,   242-246 
Infringement, 

Claims  for,  valuation,  208 

Damages  for,  244 

Litigation  expenses,  244 

Recovery  for,  174 
Sale  of,  243 

Determination  of  profits,  246 

Profits  valued   as  of  Jan.    1,    1919,   231 
Valuation,  244-246 
Payment  of  Tax,  (See  also  "Additional  tax 

payment") 
At  .source     (See     "payment     of     tax     at 

source,"     "Returns    of    information    at 

source") 
Cash  payments,  97 
Citizens  leaving   country,   98 
Contract  to  assume  illegal,   27,   143 
Dishonored  checks,  97 
Investment  tax,  42 
Method,  96 

Penalties  for  non-payment,   98-99 
Receipts  for  cash,   97 
State  vs.   federal  procedure,  26 
Suit  for  collection,    100 
Tax   declared  a  debt,    100 
Uncertified  checks,  97 
Under  protest,   108 
Payment  of  Tax  at   Source,    131-144    (See 

also      "Returns      of       information      at 

source") 
Basis   of  calendar  year,   139 
Commissions,   139 
Employee  leaving  agent  prior  to  Apr.  14, 

1920,    137 
Fiduciaries,  not  required  for  non-resident 

beneficiaries,    358 
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Payment  of  Tax  at  Source — (Continued) 

Income, 

Definition  of  fixed  or  determinable,  137 
Earned     for     personal     service     subject 

only,  137 
Not  subject  to  withholding,  140 
Massachusetts  residence,    132 

1920   requirements,    137 

Non-residents,   135,  367,  381 
Credit  to,  399 

Personal  services  rendered  partly  with- 
in state,  41 
When  status  changed  to  resident,   136 

Paid  by  recipient  of  income,  142 

Partnerships,   88-89 

Penalties  for  failure  to  file  returns,   115 

Personal   services,   88 

Renewal  of  claims,  135 

Requirements,  136 

Residents,  134 

No  withholding  from,   134 

Royalties  to  non-residents  not  subject  to, 
138 

State  vs.  federal  procedure,  26-27,  131 

Tax-free   covenant   bonds, 

Not  included   in  N,  Y.    State   tax,    143, 

232,    242 
Not  subject  in  state  tax,  2gg 

Tax  rates,    131,    133 

Withheld  unless  form    101    is  filed,    134 
Penalties,    i  09-1 1 9 

Collection  of  tax  by  warrants,  98-99 

Disclosing  contents  of  returns,   122 

Evasion  of  tax,  1 10-113 

Failure  to  file  return,    110-113 

Failure    to    furnish    information    for    re- 
turns at  source,  130 

Non-payment  of  tax,  98 

Reduced  or  compromised,    118 

Understatement,    1 1 3 
Pensions,  225 

Computation  of  tax,   225-229 

Contributions    to    funds    deductible,    214, 
22s 

Deductions  in  salaries  for  contributions  to 
an   income  to  employees,   229 

From    Carnegie    Foundation,     exempt    as 
gift,  40 

New    York    public    school    teachers,    tax- 
exempt,   40 

Non-residents,   exempt,    374 

Paid,     deductible     as    business     expenses, 
277 

State  vs.  federal  procedure,  214 
Per    Diem    Allowance   as    Compensation, 

State   vs.    federal   procedure,   2T4,   227 


Personal    Expenses,    (See    also    "Business 
expenses,"   "Expenses") 
Farmers,  404 
Losses,   305 

Non-deductible,  265,  267 
Insurance   premiums,   284 
Personal  Property, 

Sale   of  for  non-payment   of  tax,  98-99 
Personal  Property  Tax, 
Exemptions  listed,  $7 
Income  tax  as  a  substitute  for,  5,  6 
Personal  Service  Corporations, 

Classed  with  ordinary  corporations,  58 
Classed  with  partnerships,  58 
Dividends  of,  252 
Dividends  taxable,  230 
Non-residents,  375-376 
Not  treated  as  partnerships,  332-333 
State   vs.   federal    procedure,    24 
Status  under  state  law,   146 
Place  for  Filing  Returns, 

Non-residents,   3  73 
Policemen, 

Pensions  taxable,  226 
Political  Subdivision  of  State, 
Defined,  42 

Not  required  to  make  returns  of  interest 
payments,    127 
Postage  Not  a  Tax,  299 
Professions,    (See   also   "Clergymen") 
Deductions, 

Claims,  270-274 

Expenditures  for  instruction  of  singers, 
271 
Fees  for  services,  219 

Withholding  features,   125 
Non-residents,    apportionment    of    income, 
389 
Profits, 

All  taxable,  175 
Capital  assets, 

Equity  of  federal  method  of  taxing,  176 
Tax  law  on  in   N.   Y.   State  should  be 

amended,  176 
Whether  taxable,   175 
Distribution  from  reserves  must  be  made 

after  distribution  of  profits,  256 
Estates   and   trusts,    computation    of,   353- 

354 
Imputed,   taxation   of,    176 
Inventories,    158 
Non-residents,  376 
Property    converted    after    Jan.     1 ,     19 1 9, 

taxable,    148 
Realized, 

Appreciation    of    property,    205-212 
Basis   for,    177 
Essential   nature  of,    179 
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Profits — (.Continued') 
Realized — (Continued) 

Exchange  of   property,   186-188 

Sale    of    rights    to    subscribe    to    stock, 

183 

Sale     of    property,     175^05     (For    full 

entries  see  "Sale   of  property") 
Sale  or  conversion  of  capital  assets,  179 
Sale  or  exchange  of  farm  products,  402- 
404 
Received  from  government  by  contractor 
taxable,   52 
Sale  of, 

Capital  assets  and  investments,  whether 

to  be  construed  as  income,  175 
Copyright,  243 
Patents,  246 
Real  estate,  172-173 
Stock  dividends,  261-263 
Vessels  taxable  income,   53 
Undistributed,    personal    service    corpora- 
tions,  146 
Prohibition, 

Extraordinary   obsolescence   due    to,    329 
Promissory  Notes, 
Bad  debts,  307 

Compensation  to  employee,  228 
Propaganda    Organizations, 

Gifts  to  non-deductible,   280 
Property,     (See    also    "Exchange    of    prop- 
erty," "Sale  of  property") 
Acquired  by  gift, 
Deductions,    265 
Sale  of,  200-205 
Tax-exempt,  40 
Appreciation, 

Basis  for   ascertaining,   205-212 
Whether   taxable,    175 
Assessment  deductions,  295-297 
Demolishing,   302-303 
Depletion,   326-328 
Depreciation   allowance,    317 
Dividends  paid  as,  254 
Exchange    of    (See    "Exchange    of    prop- 
erty") 
Expenditure  by  lessees  for  taxes,  247 
Expenses  not  deducted  twice,  3 * 8 
Farm, 

Depreciation  of,  407-408 
Valuation    of,    402 
Improvements,    246,    267,   295-297 
Intangible,    depreciation,    319 
Losses,    301-302 

Scrapping  of  buildings   and   machinery, 
302 
Personal   property  tax,    54.   56 
Replacement    funds,    173 
Residence,  depreciation  allowance,  317 


Pro  pert  y —  ( Continued) 

Royalties  from  mines,   oil  wells,   etc.,  242 

Title  costs,   287 

Valuation,   cash   or   equivalent   basis,   179- 
180 
Property  Tax, 

Income  tax  substituted  for,  5,  6 
Public  Service  Corporation, 

Earnings  paid  to  state,  tax-exempt,  52 
Pullman    Company, 

Salaries  of  employees  under  federal  con- % 
trol,    exempt,    4g 


Railroad   Employees, 

Non-residents,    apportionment    of    income, 

390 
Pensions  taxable,    226 
Railroads, 

Federal   control,   employees  exempt,    49-50 
Rates  of  Tax   (See  "Tax  rates") 
Razing  of   Old  Buildings, 

Losses   hot   deductible,    3  03 
Real  Estate, 

Foreclosure  of  mortgage,  311 

Given    to    city    for    park,    non-deductible, 

278 
Improvements,    246 

Assessments  on,   295-297 
Instalment   sales,    171-173 

Partners  and  joint  owners,  331 
Sale   of   in    lots,    172 
Receipts, 

Cash  payment,   97 
Receivers, 

Returns  by,  85,  87-88,  349-350 
Referee  in  Bankruptcy, 

Fee  and  commission,  tax-exempt,  49 
Refunds   (See  "Claims  for  refund") 
Registered  Interest,   127,   129 
Religious  Organizations, 
Gifts  to,  222,  278-280 
Officers   of  exempt,   33,    54 
Rent, 

As  expense, 

Deductible     item,     285 
Improvements  on  leased  ground,  286 
Office  rent  in  residence  deductible,  273, 
285 
As   income,  246-248 

Crop  shares  by   farmers,   403 
Depreciation  allowance  on  property,  317 
Houses     occupied    by    servants     should 

be  reported,-  248 
Non-residents,  380 
Rental  of  parsonage,  226 
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Rent — {Continued') 

As  income — (Continued) 

Residence  rented  by   owner,  247-248 
Returns   of   information   at  source,    128, 

129 
Taxable    if    compensation    for    services, 

227 
Taxes    paid    by    lessees    considered    as, 

247 
When    not   cash,    248 
*  Reorganizations, 

Exchange   of   property,    184-197 

Continuing   transaction,    184 
Purchase    of    assets   by    bondholders,    181 
Readjustment    regarded    as,    189 
Securities   exchanged   for  others   of   equal 

or    less    value,    193 
Taxed   as    closed  transactions,    178 
Valuation     of    securities    exchanged,     191 

Repairs, 

Deduction    for    business,    287 
Depreciation   allowance,    287,    318 
When    capital    expenditures,    319 
Replacement    Funds, 

No  provision  in  law  for,   173-174 
State    vs.    federal    procedure,    29,    146 
Replacements, 

Must  not  be  deducted  twice,  318 
Reserve    Funds, 
Bad    debts,    314 
Depreciation,    324 
Distribution    from    must    be    made    after 

distribution  of  profits,   256 
Dividends  declared  from,  256 
Residence, 
Abroad, 

Credit   for  taxes   paid   another   country, 

397 
Extension  of  time  for  filing  returns,  57, 

67 
Filing    returns,    state    vs.    federal    pro- 
cedure,   24 
Basis    for  tax,    6o-6r 
Certificate   of,    form'   101,    541 
Certificates    for   withholding,    131 
Depreciation    allowance,    317 
Established  in  state,   deducting  and  with- 
holding,  136 
Interest  on  loan  to  carry  private  residence 

of  non-resident   not    deductible,    383 
Leased    out    by    owner,    317 
Loss    of,    62 

N.  Y.  vs.  Mass.  theory,  60-61 
N'otice    of    change   of,    136 
Proof    of,    61-62 
Rented    by    owner,    247-248 
Sale   of,    losses    in,    304 


Residents, 

Beneficiaries    of    trusts,    form    205,    526- 
529 

Certificate    of    residence,    form    101,    541 

Defined,    59-61,    368 

Estates   and   trusts,    342 

Massachusetts,    367,    371-372 

New  York,   no  withholding  from,   134 

Parties  doing  business  without  state,   337 

Partnerships,    form    204,    535-538 

Returns, 

Forms    for    individual    income,    73 
Short  form,   form  200,    550-553 
Retired  Pay, 

Subject   to   tax,    222 

Teachers  of  New  York  City  exempt,  225 
Returns,    56-91     (See    also    "Amended    re- 
turns") 

Accounting    methods,     149-155     (For    full 
entries  see  "Accounting  methods") 

Accounting    periods,    change  in,    69-72 

Affidavits   for,   73,    75 

Agents    of    non-resident,    3 70-371 

Amount     due     determined     within     three 
years,    101 

Assessments    when    not    filed*    96 

Associations   as  partnerships,   332 

Audit,     101 

Cannot  be  used  in  collateral  proceedings, 
121 

Change  to  calendar  year  basis,  68 

Comptroller  may  make   or  revise,  63 

Dealers    in    securities,    168-169 

Defined,    56 

Due    date,    penalties    for    failure    to    file, 

IIO-III 

Enemy   aliens,    373 

Estates  and  trusts,   59,   78-85 

Examination,    100-102 

Penalties    for    d isclosing    contents,     122 

Who   shall   make,    120-122 
Farming  in  share,  332 
Fiduciaries,   78-85 

Committee   for   incompetent,   349 

Death,  or  termination  of  trust,  350-351 

Decedent's     estate     during     administra 
tion,   347 

Form  205,  526-529 

Form    205A,    530-531 

Joint,    346,    347 

May    file    for    individuals,    346 

More    than    one    trust,    349 

Must   file    for    individuals,    350 

Non-resident  beneficiaries,  360-361,  372- 
373 

Place  for  filing,   67 

Receivers,  349 

Responsibility  for,   346 
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Returns—  (Continued) 
Fiduciaries — (Continued) 

Several  trusts,  separate  tax,  349 
Types   of    returns,   346-351 
Filing, 

Accounting    period,    change    in,    57 
Agents,     74 

Assessment  when  failure  to  file,  96 
By    mail,    67-68 

Corporations    exempt,    58 

Due  date,   56,   65 

Extension  of  time  for,  57,  65-67 

Failure   to,    63,    110-113 

In    person,    67 

Involuntary   failure  to,    113 

List   of  district   offices  for,  67 

Non-resident  aliens,   57 

Partnerships,    57,    63 

Personal    service    corporations,    exempt, 
58 

Place   for,    67 

Residence   abroad,    57,    67 

State    vs.    federal    procedure,    43,    56-58 

Time   for,   64 

Voluntary   failure  to,    112 
Fiscal   year   basis,   68,   69 

Forms    of,    72-73 

Form    101,    541 

Form  102  and  102A,  542,  543 

Form     103,    544-545 

Form    105    and    105A,   546,   547 

Form  106,  548 

Form    no,    549 

Form   200,   550-553 

Form  201,    510-513 

Form  203,  non-resident,   519-522 

Form    204   and    204A,    535-540 

Form   205    and   205A,    526-531 

Form   328,    554 
Fractional  part  of  year,  65 
General,  62-73 
Heads   of   family,    74 
Husband   and   wife,    34-37.    75-77 

Division    of    exemption,    36 
Illegal    acts    deemed    to    have    been    com- 
mitted   at   Albany,    119 
Individuals,   73-35 

Doing   business   under   firm   name,    331 
Information   at   source    (See   "Returns   of 

information    at    source") 
Liberty  bond  interest  not  to  be  reported, 

74 

Massachusetts   resident,    367,    371-372 
Military    and   naval    forces    exempt,    78 
Minors,  77-78 

Guardian     of    infant    beneficiary,     347> 

349 


Returns — (Continued) 
Net     income, 

As  basis   for,   74 

Reported   must   harmonize   in  state  and 
federal,    56 
Non-residents,    370-374 
Partnerships,    59,    63,    333 
Form    204,    535-538 
Form    204A,    539-540 
Non-resident,    372 

Resident  member  firm  situated  without 
the  state,   337 
Penalties, 

Failure  to   file,    110-113 
Failure   to   make,    98-1 00 
Place  for  filing, 
Fiduciaries,    67 
Partnerships,   67 
Receivers,   85 
Residents, 

Forms    for    individual    income,    73 
Short   form,   form   200,    550-553 
Revocable   trusts,    358 
Self-assessment    plan,    62 
Speculators,    168 
State  Comptroller  has  authority   to  make 

or  revise   returns,   63 
State  vs.   federal  procedure,  23-25 
Taxable  year  basis,   68 
Tentative,   65,    73 
Twelve  months'  period,  68,   72 
Who   must  make,   56,   58-59,   62-63 
Returns  of  Information  at  Source,    123- 
130,    142-143 
Annual     summary     and     letter     of     trans- 
mittal, form  106,  548 
Annuities    not    required,    129 
Bills    paid    for    service    other    than    per- 
sonal, not  required,   i2g 
Board   and    lodging, 
As  compensation,   127 
In   lieu  of  cash,  227 
Brokers,    128 
Certificate  of  non-residence  and  claim  for 

exemption,  form  102,   542-543 
Compensation   for   personal   services,    124- 

125,    127 
Corporations,     129 

Payment   of   dividends,    128 
Registered  bonds  and  other  obligations, 

127 
Required   to  make   returns,    124 
Corporations,    foreign, 

Payment  of  dividends,    128 
Registered  bonds,   interest   on,    127 
Dividends,  89,    128,    129 
Due  date,  state  vs.   federal  procedure,  27 
Fiduciaries,    80-82 
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Returns    of    Information     at     Source — • 
(Continued) 

Filed  before   Mar.    15,    142 

Forms,    125 

Form  103,   544-545 
Form   105,    546.    547 

Income    exempt    from    taxation,    not    re- 
quired,   129 

Income,    "fixed"    or    "determinable,"    de- 
fined,    124 

Information   as   to    actual    owner,    130 

Information   required,    126 

Interest  on  registered  bonds,    127 

Non-residents,    381 

Compensation     for     personal      services, 

form   103,   544-545 
No   return   for,    127 
Not  required,    129 
Services  rendered  without  state,    129 

Partnerships,  88-89 

Payments, 

For  1919,   126 

Of  which  no  return  is  required,  129 

$1,000    or    more,    what    is    included    in 

calculating,     126 
Other   than   cash,    125,    127 
Record   incomplete,   basis   of   estimating 
$r,ooo,    127 

Penalties   for   failure, 
To  file,   115 
To   furnish   information,    130 

Place   of   filing,    125 

Professional    services,     125,     129 

Railroad    employees,   50 

Railroads   not    under    federal    control    re- 
quired  to   file,    50 

Registered    bonds,    who    need    not    make 
returns,    127 

Renewal   commissions,    224 

Rent,   128-129 

Salaries,    125 

Tax-free   covenant   bonds,    143,    232,    240- 
241 

Time  for  filing,   125 

Traveling  expenses   of  employees  not   re- 
quired,   129 

When  not  required,    129. 

When  there  has  been  actual  withholding, 
130 

Who  shall   make  returns,    124 
Revaluations,  212 
Revenue, 

Produced  since  adoption,  3 
Revision    Tax     (See    "Claims    for    abate- 
ment,"   "Claims   for   refund") 
Revocable  Trusts, 

Grantor   taxable,    358 


Rights, 

Sale  of  by  stockholder,   183 
Royalties, 

As  income,  non-residents,  380 

Considered  gross   income,   242 

Copyrights,    243 

Income   from,    242-246 

Mineral  property,   242 

Mines,    242 

Oil   wells,  242 

Paid  to  non-residents,  not  subject  to  with- 
holding,   138 


Sailors  (See  "Military  and  naval  forces  of 

U.    S.") 
Salaries,    (S.ee  also  "Compensation  for  per- 
sonal  services") 
Partners,    335 
Returns    of    information    at    source,    124- 

125 
Subject   to   withholding,    132 
Sale   of   Property    (See    also    "Property") 
Acquired   by  gift  or  inheritance,   200-205 
Assets  by   bondholders,   181 
Basis  of  appreciation,  176,  205-212 
Cash   basis   or   equivalent,    179 
Closed    transactions,    177-179 
Copyrights,    243 
Farm    products,    402,    403-404 
Gain   or   loss  as  taxable   income,    175 
Goodwill,   182 
Income    from,    175-205 
Instalment   plan,    181 

Merchandise,  167 

Real   estate,    1 71-173 
Mines,  state  vs.  federal  procedure,  25 
Non-residents,  379 
Options,    183 
Patents,    243-246 

Profit  on   sale  of   patents,   valuation,  '231 
Sale  of  rights  by  stockholder,  183 
State   vs.   federal   procedure,    176-177 
To   collect  payment  of  tax,   98-99 
Vessels,    profit   from;    taxable,   53 
Without    change    of    control    in    majority 

holdings,    188 
Sale  of  Securities,  (See  also  "Securities") 
Losses  on,   302 

Rights  to  subscribe  to  stock,  taxable,   183 
Schedule     to     accompany     return,     Form 

3^8,   554 
Stock   dividends,    261-263 
Stock    of    same    issue    bought    and    sold 

at  different   dates,    180 
Value  of  quotations  of  Jan.   1,   1919 
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Salesmen, 

Non-residents,    apportionment    of    income, 

388-389 
Withholding  for  services  rendered   partly 
within   state,    141 
Salvage,   302-303 
Scientific   Organization, 

Gifts  to,  278-280 
Scrapping  of  Old  Machinery, 
Deductions   for  losses,   302-303 
Seamen, 

N'on-resident,     apportionment    of     income, 
39i 
Secured  Debts    (See  "Debts,  secured") 
Securities,    (See    also    "Bonds,"    "Sale    of 
securities,"  "United   States  bonds") 
Bonds,   paid   at  maturity,  235-236 
Commission   expenses,   288 
Dealers    in, 

Inventories,  167-169 
Returns,    168-169 
Defined  under  investment  tax,  43 
Exemption    defined,    44 
Exchanged  for  greater  aggregate  par  value, 

191 
Exempt,    41 

Dividends  received  from,  258 
Farm  loan  bonds,  41,  48,  282 
Non-residents,    374-376 
U.   S.   bonds,  41,  232 
Exemptions,    interest    on,    where    invest- 
ment tax  has  been  paid,  42 
Interest  on,  exempt  for  non-residents,  231 
Losses  on  sales,  302 
New  York  State,  exempt,  41,  232 
Purchased  between  interest  dates,  236 
Short   sale,   cannot  be  used   as   inventory 

item,   167 
State  other  than   New  York  taxable,   230 
State,  taxable  classification,   33,  232 
"Stock  or  securities"  defined,  192 
Valuation,   184 
Cash  basis,   179 

On  stock  exchange  as  of  Jan.    1,   1919* 
210 
Worthless,  as  bad  debts,  308-309 
Sickness, 

Benefits  received   for,  exempt,  225 
Extension   of  time  for  filing   returns,    66 
Singers, 

Expense    of    instruction    and    music    de- 
ductible,  271 
Single  Persons, 

Exemptions  allowed,   34 
Sinking    Funds, 

Income  from,   237 
Soldiers    (See    "Military    and    naval   forces 
of  U.  S.") 


Sources  Within    State, 

Denned,   377-378 
Special  Tax, 

Investment  tax,    44 
Stamp  Taxes, 

Deductible  by  person  levied  upon,  294 
State  Officers  and  Employees, 
Exemptions,    51 
Not    exempt,    33 
Salaries  taxable,   48,  213,   215 
State   Securities, 

Interest  on,  tax-exempt,  41,  232 
Taxable,   230 

Other  than  New  York,   33,  232 
State  vs.  Federal  Procedure   (See  specific 
subjects    as    "Exemptions,"    "Income," 
etc.) 
Stock, 

Assessments,    289 
Compensation    to   employee,    228 
Exchange  of  property,  valuation,   186 
Exchanges  of,  from  subsidiary  to  holding 

corporations,    189 
No  par  value,  193-197 
Preferred,  taxability  in  exchange  of  other 

stock,    190 
Property  exchanged  for,    189 
Sale  of  rights  to  subscribe  to, 
Federal  vs.  state  procedure,   183 
Taxable,   183 
Share   of  same  issue   bought  and   sold  at 

different  dates,  180 
Stock  or  securities  defined,    192 
Value  of  quotations  of   Jan.    l,   1919.  210 
Stock    Dividends,    (See    also    "Dividends, 
stock") 
Exemptions,    13 

Valuation  of,  state  vs.  federal  procedure, 
30,    231 
Stock  Brokers, 

Interest   received  by,  236 
Inventory   methods,    167 
Stock   Exchange   Seat, 

Appreciation,  212 
Stockholders,    (See  also   "Dividends") 
Liability  for  tax,  249 
Returns,    168-169 

Sale   of   rights  to  subscribe  to  stock,    183 
Storm  Losses,  301 
Subsidiary    Corporations    (See    "Affiliated 

corporations") 
Suits-at-Law, 

Patent    infringements,    damages    received, 

244 
Patent  litigation   expenses  deducted   from 

income,    244 
To  recover  tax,   100 
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"Supper    Money,"    State    vs.    federal    pro- 
cedure,   228 
Surplus, 

Arising  from  revaluations,   212 
Corporation     in     dissolution,     distribution 

of,    185 
Undistributed,  185 
Surtax, 

Limitation  under  federal  law,  58 
On  sale  of  mineral  deposits,  90 
Sale     of     mines,     state    vs.     federal     pro- 
cedure,   25 


Tariff    Duties, 

Deductible.,   294 
Tax  Commission,   State, 

Franchise  tax  law  administered  by,    14 
Tax    Liability, 

New  York  state  officers  and  employees,  33 
Tax  Rates,  56-91 

Progressive  from  1   to   3   per  cent,    11 
State  vs.  federal  procedure,   23-25,   58 
Surtax    on    sale    of    mineral    deposits,    90 
Withholding  at  source,  131,  133 
.  Tax-Free    Covenant    Bonds, 
No  withholding  of,  299 
Not  effective  under  New  York  state  law, 

143,    232,   240-241 
State    vs.    federal    procedure,    28 
Taxable   Year, 

Basis  for  returns,   68 

Defined,    68 

Status   any   time   during  year   determines 

exemption,    35-36 
Status    of    taypayer    need    not    be    as    at 
end   of,    34 
Taxes, 

As   additional    rent,  285 
Deductions  for,  292-297,  367 

Allowed  under  law,  discussion,  292-293 
Non-residents,    384 
Secured  debts  law,  290 
Paid  by  lessees  considered   rent,   247 
Paid    foreign    governments, 
By   partnerships,    335 
Not   credited,   251-252 
Taxpayer, 

Defined,    58-59 
Teachers, 

Exemptions,    40 

New  York  City  Retirement  Fund  pensions 

exempt,  225 
State     Teachers'     Retirement    Fund     pen- 
sions,  226 
Telegraph   Companies, 
Under  federal   control,    49 


Telephone  Companies, 

Under   federal   control ,   49 
Theft, 

Loss  from,  301,  306 

Can  only  be  accounted  for  during  year 
of   occurrence,    152 
Timber, 

Depletion,   326 
Time  for  Filing  Returns,  64 

Extension,  federal  vs.  state  procedure,  23 

Information    at    source,    r25 

Non-residents,  373 
Tips, 

Subject  to  tax,   222 
Title  to  Property, 

Costs,  287 
Trading    Stamps, 

Allowance  for,  289 
Transients    (See   "Non-residents") 
Transportation    Companies, 

Under  federal  control,   49-50 
Traveling  Expenses, 

Allowed   as   salary,   22j,   274-275 

State    vs.    federal    procedure,    265 
Trustee  in    Bankruptcy, 

Fee  and   commission,   tax-exempt,   49 
Trusts  and  Trustees    (See   "Fiduciaries") 


u 

Understatement  of  Tax, 

Penalties,    113 
U.  S.  as  Stockholder, 

Corporation    regarded    same    as   ordinary, 
50-51 
U.    S.    Bonds, 

Exempt  from  state  tax,  32 
Interest   exempt,    41,    232 
Liberty    bonds, 
As  dividends,  254 
Tax-exempt,    74 
Partnership    credits,    334-335 
U.   S.    Citizens, 

Subject  to  tax  as  officers  or  employees  of 
foreign  governments,  52 
U.   S.   Food  Administration, 

Classed  as  government  department,  51 
Grain     corporation     treated     as     ordinary 
corporation,    51 
U.    S.    Housing    Corporation, 

Treated  as  ordinary  corporation,  50-51 
U.  S.  Shipping  Board, 

Classed  as  government  department,  51 
Emergency    Fleet    Corporation    treated    as 
ordinary  corporation,   50-51 
U.   S.  Sugar  Equalization  Board,  Inc., 
Treated   as   ordinary   corporation,    51 
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Unmarried   Persons, 
Exemption   allowed,    34 

V 

Valuation    (See  also  "Appreciation") 
Bondsi  at  maturity,  235-236 
Claims,    208 

Date    of    Jan.    1 ,    1 9 1 9,    27 
Depreciation,     32 1-323 
Determining  of,   Jan.    1,    1919,   175 
Exchange  of, 

Property  for  stocks  and  bonds,    190 

Securities,   190,  200 
Farm  products,  403 
Farm  property,   402 
Gifts,    282 

Appreciated    in    value,    201-205 
Goods  in  process  and  finished  goods,   164- 

165 

Good    will,    209 

Inventories,     158-169 

Judgments,    208 

Life   insurance,   date   as    of  Jan.    *,    1919) 

39 
Losses,    300,    301 
Mines,    208 
Non-residents,     367 
Oil   wells,   208 
Patent    infringements,    208 
Patents,    244-246 
Property, 

Acquired    by   gift    or    inheritance,    200- 

Cash  basis,    179-180 

Inventory    method    not    applicable,    206 

No  specific   method,    207 
Real    estate,    172 

Reproduction    cost    not    satisfactory,    207 
Revaluations     as     basis     for     depreciation 

and  depletion  charges,  212 
Vessels, 

Non-resident  owners,  376 

Profits  from   sale   of,    subject  to   tax,    33, 

S3 


w 

Wages, 

Returns  of  information  at  source,  124-125 

Subject   to   withholding,    133 
War  Finance  Corporation  Bonds, 

Exempt  from  state  tax,  32 

Interest  on,  tax-exempt,  41,  232 
War  Risk  Insurance,  32,  39,  225 
War  Service, 

Exemptions    for,    49 
Wards, 

Exemptions,    37 
Warrants, 

Collection   of  tax   by,   98-99 

Received  for  public  work  done,   216 
Water    Taxes, 

Deductibility,   297 
West  Virginia, 

Income  tax  law,  7 
Widow, 

Statutory  allowance  paid   to,   358 
Wife    (See   "Husband  and   wife") 
Wisconsin, 

Income  tax   law.    5-6 
Withholding   Agent    (See   also   "Payment 
of  tax  at  source,"  "Returns  of  informa- 
tion   at    source") 

Branch    offices    and    main    offices,     127 

Corporations   as,    133 

Defined,    124,    132 

Fiduciaries,    358 

Penalties  for   failure    to    file    information , 
"5 

Returns,   123 

Must   be  filed  before   Mar.    15,    142 

Time  and  amount  to  be  withheld,  140 
Withholding    at    Source    (See    "Payment 

of  tax  at  source") 
Workmen's   Compensation, 

Benefits   exempt,    39 

Premiums   deductible,    285 
Worthless  Bonds, 

Bad    debts,    308-309 
Worthless   Debts    (See    "Bad   debts") 
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Abatement    (See   "Claims   for   abatement") 
Accounts    Receivable, 
Computation    of  tax,   464 
Returns  must  contain  segregation  of  cer- 
tain classes  of,  479 
Additional   Tax    Payments, 

Time    limit   for   payment,    49 1 
Administration  of  Act,  486-497 

Limited   power   of    Tax    Commission,    477 
Text  of  law,   618-633 
Affidavits, 

Domestic   corporation   ceased    to   do   busi- 
ness   in    state,    form    3oCT,    561 
Foreign    corporation    ceased    to    do    busi- 
ness  in  state,   form   15,   560 
Inactive    or     defunct    corporations     must 

furnish,  474 
Returns   made    under,    483 
Affiliated  Corporations, 
Returns, 

Consolidated   when    required,    420,    475- 

478 
Must  .contain    segregation    of    stock    of 
subsidiaries,  479 
Stocks     of    subsidiaries,     computation     of 
tax,     463-464 
Agents   of    Foreign    Corporations, 

Completing  business  transactions,   433-434 
Relationship   between   principal   and,    441- 

442 
Relationship  between   vendor  and  vendee, 

441-442 
Soliciting   orders,   434-441 
When    exempt   from    state    license    taxes, 
439-440 
Alien    Corporations, 
Net  income,  448 

Entire    must   be   reported,    453 
Amended    Returns, 

Adjustment   by    Commission,    491-495 
Reported  to  state  by  U.   S.  Treasury,  490 
Apportionment    of    Income, 

Partly    within    and    partly    without    state, 
456-457 


Assessment, 

Computed   by   Commission,   487,    490 
Assets, 

Acquired  by  new  corporation,  consolidated 
returns  needed,   474-475 
Association, 

Defined   as   corporation,   4 14 
Auditing, 

By  Tax  Commission,  487,  490 
Average, 

Defined,    458 


B 

Bank  Deposits, 

Active    vs.    dormant,    471 
Banks,  Exempt,  418-419 


Capital  Assets, 
Returns, 

Must     contain    segregation     of     certain 

classes    of,     479 
Required    from    corporation    having    no 
net   income,    480 
Segregation   of,   457,    458,   469,   470,   479, 
480 

When  returns  may  omit,  480 
Claims  for  Abatement, 

Certiorari   writ  granted,   492 
Filing,    491,    492 
Inventory   losses,    450 
Procedure,    491-493 
Time  limit  for  filing,   492 
Claims   for   Refund, 

Domestic        corporations,         surrendering 
franchise  during  taxable  year  precludes 
tax  refunds,   474 
For  excessive  taxes  collected,  494 
Inventory   losses,   450 
Collection  of  Tax,  486-497 
Deposit   of    revenues,  495 
Disposition    of    revenues,    496 
Unpaid    taxes,    493 
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Commerce, 

Interstate   vs.    intrastate,   428-433 
Commissioner   of    Taxes, 

Powers,  477-478,  486 
Common   Carriers, 

Exempt,  418-419 
Common   Law  Trust, 

Taxable,    414-415 
Compromise  of   Penalty, 

Form    8   IT,    559 
Co m ptroller,    State, 

Collects  tax,    484 
Computation   of  Tax,  456-471 

Accounts  not  to  be  twice  included,  465- 
466 

Alternative  (one  mill)  tax,  how  computed, 
468-470 

Assets,    segregation    of,    457-458 
Captial,    469-470 
Illustration,    459-466 

Average,    defined,    458 

Bank  deposits,   active  vs.   dormant,  471 

Bills   and   accounts   receivable,   464 

Determination  of  average  monthly  values, 
459 

Manufactures,  good's  produced  partly 
within,   partly  without  state,  466-467 

Net  income  from  all  sources  must  be  re- 
ported,   479 

Real  and  tangible  personal  property,   459 

Stocks    of    other    corporations,    463-464 

Tax  Commissioner  determines  amounts, 
468 

Within  and  without  state,  456-457 
Consolidated   Returns, 

Acquiring  corporation,  for  assets  or 
franchises  of  other  corporations,  474- 
475 

Affiliated  corporations,  when  required 
from,  475-478 

Procedure  in  requiring  or  accepting,   478 

Required,    420 

Tax  be  assessed  against  either  of  corpora- 
tions   making,   485 
Corporations       (See       also       "Affiliated," 
"Alien,"  "Domestic,"  "Foreign,"  "New" 
corporations) 

Affidavits  required  from  inactive  or  de- 
funct,   474 

Assessment  of  tax  in  consolidated  returns, 

485 
Defined,  414 
Doing  business, 

What  constitutes,  430-436 

What  does  not  constitute,   432,   436-447 
Exemptions, 

From     payment    of    other    taxes    when 
subject  to   franchise  tax,   417-418 


Corporations — (Continued) 
Exemptions — (Continued) 

Personal  income  tax  exempts  from  pay- 
ing personal  property  tax,  417 

Types    exempt    from    tax,    418-420 
Fiscal   year  basis,   481-482 
Interstate    vs.    intrastate    commerce,    428- 

433 
Net  income,  basis  of  returns,  472,  479 
New    (See    "New    corporations") 
Notice  and  demand  for  tax  given  to,  484 
Principal    place   of   business   within    state, 

479 
Registry    required    to    maintain    action    at 

law,    427 
Returns   (See  "Returns") 
Segregation  of  capital  assets,  479-480 
Status  tabulated  on  fiscal  year  basis,  482 
Subject  to   minimum  tax,   447 
Tax    paid    in    advance    for    taxable    year, 

474 
Credits, 

Amended  federal  returns,- 453-454 
Excess  tax  paid,  490,  494 

D 

Date    Due, 

Payment  of   tax,   488 
Return,   472 
Decisions, 

Legal  (See  special  "Table  of  cases,"  pages 

vii-ix) 
Readjustment  asked  by  taxpayer,  491-493 
Deficits, 

Minimum  tax  for,   454-456 
Dividends, 

Reported   as  net   income,  450 
Doing  Business,  421-447 
Agency   vs.    sale,    441-442 
Agents    of    foreign    corporations,    433-434 

Soliciting    orders,    434-441 
Consolidated  returns,   required  only  from 

corporations     "doing    business"     within 

state,  475-477 
Date  of   receiving  license  vs.   date  of  be- 
ginning   of,    473 
Defined,  421,  424,   429 
Expression   used   in  statutes,   428-430 
Foreign    corporations, 

Office  maintained   within   state,  444-445 

Subject  to  registration,  446 
Goods    manufactured    partly    within    and 

partly    without    state,    466-467 
Hetty    Green    vs.    New   York    State,    435- 

436 
History  and  early  use  of  expression,  423- 

424 
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Doing  Business — (Continued) 

Insurance    policy    contracts,    443-444 
Investing  capital   is,    435-436 
Isolated  transactions  not,  442 
Principal  limitations  and  factors  affecting 

construction  of  phrase,  424-430 
What    constitutes,    430-436 
What  does  not  constitute,  432,   436-447 
Within   and   without    state,    428-433,    456- 

457 

Computation    of    tax,    456-457 

Tax    rates,    455-456 
Within  the  state  entirely,  tax  rates,   455- 

456 
Domestic  Corporation, 

Ceased   to  do   business   in   state,   affidavit, 

form    30    CT,    561 
Defined,    416 
Refunds     not    granted    for    surrendering 

franchise    during   taxable   year,    474 
Returns, 

Required,   if  subject  to  tax,  472 

Special   concerning  liquidations   or  sale, 
480 
Subject  to  minimum  tax,   447 
Taxation    of,    415 


E 


"Entire  Net  Income"  (See  "Net  income") 

Examination  of  Records  and  Persons, 
Power   of   Commission,    486,   490,   497 

Excessive   Taxes, 
Credits,    490,    494 

Excise  Tax, 

Franchise  tax  a  form  of,  413 

Exemptions, 
Banks,    418-419 
Corporations, 

From    payments    of    other    taxes    when 
subject   to    franchise,   417-418 

Types   exempt,    417-420 
Holding  companies,  418-419,  420 
Insurance    companies,    418-419 
Investment     companies,    418-419 
Personal   exemptions    (See    "Exemptions" 

in  Index   to   Part  I) 
Personal   property,    417 
Public  utilities,    418-419 
Title    companies,   418-419 
Transportation    companies,    418-419 
Trust     companies,     418-419 
Extension   of  Time   for  Filing   Returns, 

482-483,    4S6 


Failure  to  Make  Return,  486,  488 
Federal  Taxes, 

Correction  of  net  income  reported  in  fed- 
eral  return,   453-454 
Not  deductible  in   determining  entire  net 
income,   449 
Fiscal  Year, 

Basis   for  returns,  481-482 
Corporation  status   tabulated   on   basis   of, 
482 
Foreign    Corporations, 
Agents   of, 

Completing   business    transactions,    433- 

Soliciting    orders,    434-441 
Basis  of  "one  mill"  tax  for,   469 
Ceased   to  do   business   in  state,   affidavit, 

form    15,    560 
Constitutional   limitations  of  state  control 

over,    427-428 
Defined,    416,    426-427 
Doing  business,    isolated   transactions   are 

not,  442 
Goods   in    transit,    443 
Net  income,  448 

Office   maintained  within   state,   444-445 
Principal  and  agent,   relationship  of,   441- 

442 
Returns, 

Contents  of,  478-481 

Required,    if   doing   business,    472 

Required,   though   doing  business   with- 
out  license,   473 

Special     concerning     elimination     from 
tax  list,  480 
Subject   to  minimum   tax,  447 
Subject  to  registration  for  privilege  of  do- 
ing business   within   state,  446 
Tax    rates,    454-456 
Taxation    of,    415 

Validity   of   occupation    tax,    432-433 
Vendor  and  vendee,   relationship   of,  441- 

442 
Withdrawal    of    insurance    company    and 

continuation   of  policy,   443-444 
Forms, 

3  IT,    franchise    tax    report,    555-558 

Notes   on,    470-471 
8  IT,    compromise    of    penalty,     559 
15,  affidavit  of  foreign  corporation  ceased 

to    do    business    in    state,    560 
30    CT,   affidavit    of    domestic    corporation 

ceased  to  do  business   in  state,   561 
Franchise    Tax, 

Corporations   subject  to   tax,   413-420 
Constitutional    limitations    of    state    con- 
trol,   427-428 
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Franchise  Tax — (Continued) 

Defined,    413 

Foreign     corporations,,     defined,     426-427 

General   features,   413-420 

Imposition-  of,    4*4 

Minimum    tax   provided,    447 

Provisions  and   regulations,   422-423 

What  constitutes  doing  business,  421-447 
Franchises, 

Acquired  by  new  corporation,  consolidated 
returns    needed,    474-475 

Domestic  corporations,  no  tax  refunds 
granted  for  surrendering  franchise  dur- 
ing  taxable   year,   474 


Goods  in  Transit, 

Non-resident   or   foreign   corporation,   443 


H 

Holding   Companies, 
Exempt,    418-419,    420 


Income  Tax   (See  Index  to  Part  I) 
Insurance!  Companies, 

Exempt,  418-419 

Withdrawal  of  and  continuation  of  policy 
contracts,    443-444 
Interstate  vs.  Intrastate  Commerce,  428- 

433 
Inventories, 

Losses  for  by   claims   for  abatement,   430 
Investment    Companies, 

Exempt,   418-419 


Joint    Stock   Companies, 
Defined    as   corporation,    414 


Liberty  Bonds  (See  "United  States  bonds") 
License   Taxes, 

When    unconstitutional,    439-440 
Lieu, 

Penalty   for  failure  to  pay,   488,   493 
Limited  Partnerships,  415 
Liquidations, 

Liquidating     companies     subj  ect     to     tax, 
473-474 

Returns,  dissolution  prior  to  July  1,  when 
made,    474 


Losses, 

Sustained  in  other  years,  not  deductible 
in  determining  entire  net  income,  449- 
450 

M 

Manufacture, 

Computation    of    tax,    on   goods    produced 
partly  within,  partly  without  state,  466- 
467 
Massachusetts   Trust, 

Taxable,    414-415 
Minimum  Tax, 

Corporations    subject   to,    454-456 

Domestic  and  foreign,   447 

Liquidating  having  no  profits,  474 

New,    473 


N 


Net  Income, 

Alien   corporations,   448 

Income   from    all   sources    must   be   re- 
ported, 453 
Basis   for   returns,    472,    479 
Changes    by    U.    S.    Treasury    to    be    re- 
ported to  state,  490 
Correction  of,  reported  in  federal  return, 

453-454 
Determined,   448-454 
Dividends,  450 
Entire,  defined,  449 
Federal  taxes    not    deductible,    449 
Foreign    corporations,    448 
Inventory  losses,  claim  for  abatement,  450 
Liberty  bond   interest,   448 
Net   losses   sustained   in  other   years,    not 
deductible    in    determining   entire,    449- 
450 
United  States  bonds,   450-453 
New  Corporations, 

Liable  to  minimum   tax,   473 
Returns  from,  472-473 
Non-Residents      (See     "Foreign     corpora- 
tions") 
Notice  and  Demand  for  Tax,  487 
Given  by  Tax  Comission,  484 


Occupation   Tax,    Validity  of,   432-433 
One  Mill  Tax, 

Basis    of,    for    foreign    corporations,    469 

Computation  of,  468-470 

Not    applicable,    470 
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Partnerships,   Limited,  415 
Payment  of  Tax, 

Additional    payments,    491 

Date  due,  488 

In  advance  for  taxable  year,  474 

When  consolidated  return  is  filed,  485 

When  payable,  484-485 
Penalties, 

Compromise  of,   form   8  IT,    559 

Divulging  returns  by   officers,   497 

Failure, 

To  make  returns,  484 
To   pay,    488,   494 

For  fraudulent   returns,    484 

Forfeit   of   charter    or    franchise,    494 

Interest   on   taxes  unpaid,   488 

Lien  on  property,  488 

Unpaid  taxes  collected  by  levy,  493 
Pennsylvania  Joint   Stock    Associations, 

Taxable,  414-415 
Personal  Property, 

Defined,    418 

Tangible,   defined,   458 
Personal    Service    Corporations, 

No   report    required    on    U.    S.    bond    in- 
terest,  450-451 

Taxation    of,    416 
Place  of  Business, 

Must   be    reported,    479 
Property, 

Personal,   defined,   418 

Real, 

Returns   in   each   city,   479 

Returns  required  wherever  located,  479 

Tangible,   defined,   458 
Property  Tax, 

Exempt  from   if  income  tax  is  paid,   417 
Public  Utilities, 

Exemptions,   418-419 


R 

Railroads, 

Exempt,    418-419 
Rates  of  Tax  (See  "Tax  rates") 
Real  Estate   Corporations, 

Exemptions    limited,    419 
Real  Property, 

Valuation,   459 
Registration, 

Foreign   corporations,    subject   to,    446 

Reports, 

Form   3    IT,    555-558 
Notes   on,   470-471 


Returns,    472-484    (See   also    "Amend    re- 
turns," "Consolidated   returns") 

Access  to,  497 

Affidavits,    483 

Inactive    or    defunct    corporations,    474 

Average   indebtedness    for  year,    480 

Based    on  net   income,   448-453,  472,    479 

Contents  of,  478-481 

Domestic   corporations,   472 

Examination    by    Tax    Commissioner    al- 
lowed, 488-489 

Failure  to   report,   486,   488 

Federal,  access  to  by  Commission,  489 

Filing,  extension  of  time  for,  482-483 

Fiscal   year   basis,   481-482 

Foreign    corporations,    472 

Doing  business  without  license,  returns 
required,    473 

Forms  furnished  by  Tax  Commission   on 
application,  483 

Liquidating  corporations,   473-474 

New   corporations,   472-473 

Penalties   for, 

Failure  to  make,  484 
Fraudulent,  484 

Preserved  three  years  or  longer,   407 

Principal   place    of   business    must   be   re- 
ported,   479 

Real   property   located    in   various   places, 
479 

Segregation    of    assets,    469-470,    479-480 

Special,  may  be  required,  480 

Time  and  place  of  filing,  472 
Revenues, 

Deposit    of,    495 

Deposition  of,  496 


Tangible  Property, 

Tangible    personal   property,   defined,    458 
Tax   Commission, 

Determines   amount    of    tax,   468,   484 
Forms    furnished    on    application,    4S3 
May   require  special   returns,   480 
Must   give   notice   of   assessment,    484 
Powers  of,  477-478,  486 
Procedure  in  requiring  or  accepting  con- 
solidated  returns,   478 
Tax  Rates,  454-456 
Corporations, 

Doing  business  both  within  and  without 

state,    455-456 
Doing    business    entirely    within    state, 

455-456 
Foreign,    454-456 
Having  no  net  income,  454-456 
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Deficits,     454-456  Personal  service  corporations  need  not  re- 

Minimum,   447,   454-456  port,  450-451 

Title  Companies, 

Exempt,   418-419  tt 

Transportation  Companies, 

Exempt,  418-419  Valuation, 

Trust   Companies,  Real  and   Personal    property,    459 

Exempt,    418-419 

w 
u 

U.  S.  Bonds,  Within  and  Without  State  (See  "Doing 

Interest   as   income,   44S,    450-453  business") 


